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1. This note clarifies what we will refer to as an erroneous omission made in the 

applicants’ written submissions filed (by us) on 23 October 2006.   

 

2. In paragraph 18 of the third and fourth respondents’ written argument on 6 

November 2006 it is correctly pointed out that no argument is addressed by 

the applicants in their written argument in regard to the review and setting 

aside of the decision of the treasury. 

 

3. It is further submitted (by the third and fourth respondents) that “in any 

event, no case at all has been made out for this relief”. 

 

4. We contend that the third and fourth respondents’ submission in this regard 

is without merit. 

 

5. On the papers a strong case has been made out for the review and setting 

aside of the fourth respondent’s decision impugned in the application. 

 

6. We submit that the ordinary rule relating to the avoidance of a consideration 

of the constitutionality of a law, such as regulation 3(5), is not applicable 

because of the extraordinary circumstances that pertain in this matter. 
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7. We contend that the interests of justice demand that this Court consider the 

constitutionality of regulation 3(5), inter alia, because of the conflicting 

decisions of different divisions of the High Court.  The usual avoidance 

principle1 should not be applied. 

 

8. In any event, even if this Court does not uphold the applicants’ argument 

concerning the constitutionality of regulation 3(5), it is submitted that the 

decision of the fourth respondent not to return or refund the foreign currency 

seized falls to be reviewed for the reasons set out in the founding papers as 

read with the answering affidavit.   

 

9. These reasons include the following: 

 

10. At p 130 para 24 vol 2 of the record, the fourth respondent disputes that her 

decision exacted punishment.  She says this: 

 

“Whist (sic) not disputing the existence of a legal principle that a 

Court in imposing punishment for a criminal offence should take 

into account the gravity of the offence, I dispute that the decision 

which I took amounts to the imposition of a penalty or punishment, 

and dispute the applicability of the relevant principle in this matter”. 

                                                 
1 S v Mhlungu 1995 (3) SA 867 (CC); Zantsi v Council of State, Ciskei 1995 (4) SA 615 (CC). 
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11. At p 131 para 27 vol 2 of the record, the fourth respondent denies that her 

decision limits any of the applicants’ rights.  She says the following: 

 

“Insofar as any provision of the Exchange Control Regulations 

limits any of the applicants’ constitutional rights (which I dispute), 

the Exchange Control Regulations constitute a law of general 

application and the limitation is reasonable and justifiable …”. 

(Emphasis added). 

 

She does not say, but should have said, that when she took her decision she 

was touching on the applicants’ constitutional rights. 

 

12. On pp 122-123 para 7.2 vol 2 of the record, the fourth respondent says the 

following: 

 

“I, acting as an authorised and designated functionary in terms of 

the delegation by the first respondent, a copy whereof is annexed 

hereto as annexure ‘ALB1’, decided in the exercise of my discretion 

in terms of Exchange Control Regulation 3(5) not to return the 

foreign currency seized from the possession of the first applicant, to 
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him, in consequence whereof the foreign currency was forfeited to 

the National Revenue Fund”. 

 

12.1. In our written submissions filed on 23 October 2006 we have 

already pointed out that there is no evidence of the lawful 

delegation of this power to the fourth respondent.2 

 

12.2. We further submit that what the fourth respondent says in para 7.2 

is not consistent with the argument advanced by the respondents 

regarding the operation of regulation 3(5).  Accordingly, if this 

Court upholds the argument by the respondents, then the statement 

by the fourth respondent as reflected on page 122-123 para 7.2 vol 

2 of the record indicates a failure to properly apply her mind and/or 

a commission of a material error of law. 

 

ANTON KATZ 

MAX DU PLESSIS 

APPLICANTS’ COUNSEL 

Chambers, Cape Town and Durban 

16 November 2006 

                                                 
2 See footnote 65 of the Applicants’ Written Submissions, filed on 23 October 2006. 


