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LE GRANGE, AJ: 
 

Introduction 

 

[1] In this matter, the Plaintiff seeks an order in terms of section 26(a) of the 

Attorneys Act, No. 53 of 1979 (the Act), directing The Attorneys Fidelity Fund 

(the Fund) to compensate it an amount of R358 800.00, which had allegedly 

been entrusted to a practicing attorney, Spyridon Akritidis (Akritidis) who, 

according the plaintiff, then stole this money. 
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Background 

 

[2] The Plaintiff, in its particulars of claim, avers that in 1999, Mr. Demetrius 

Paschos (Paschos) instructed Akritidis to act on its behalf to collect an amount 

of $ 55 000,00 owed to it by Jean Luc Petit (Petit). In January 2000 Petit paid 

foreign curruncy equal to the amount of R 380 000,00 to Akritidis; Akritidis 

deducted an amount of R 21 200,00 in respect of his fees and disbursements; 

and the balance was supposedly held for the credit of the Plaintiff in Akritidis 

trust account. On 12 July 2000 the Plaintiff became aware that during the 

period January 2000 to July 2000 Akritidis had stolen the amount 

of R358 800.00. The estate of Akritidis was sequestrated during October 2000 

and the plaintiff has proved a claim for an amount of R358 800.00 against his 

insolvent estate but has not received any dividend in respect of this claim. 

Plaintiff now seeks to recover the said amount from the Defendant.  

   

[3] The Defendant denies liability and also raised a special plea. In its special 

plea, the Defendant takes the point that the Plaintiff has failed to furnish proof 

of its claim as contemplated in section 48 of the Act and that the Plaintiff’s 

action needs to be dismissed on the grounds that it was instituted 

prematurely. 

 

[4] A document, purporting to be a certificate in terms of section 15(4) of the 

Electronic Communications and Transactions Act, No 25 of 2002 (ECT Act), 

indicating the daily US Dollar/Rand exchange rate during 1999 and 2000, was 

provisionally handed in as exhibit ‘A’, the death certificate of Petit as exhibit 
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‘B’, and a dishonoured cheque that Akritidis had drawn in favour of Transport 

Brokers as exhibit ‘C’.  The Plaintiff also relied on an affidavit deposed to by 

Petit before his death. That statement was also admitted provisionally.   

 

[5] Paschos and one Kouvdis, business partners and longstanding friends, 

were called to testify for the Plaintiff. Paschos, the sole member of Plaintiff, 

testified as to the circumstances under which the money was allegedly paid to 

Akritidis. Paschos evidence was that the Plaintiff’s main business is to export 

various goods to customers in Africa, inter alia, the Republic of Congo. He 

knew Petit well, as a former employee of a Belgium Company doing business 

in the Congo and had business dealings with him for many years.  

 

[6] The Plaintiff, since 1997, had supplied goods to Petit who had started his 

own business. The prices agreed with Petit were in US dollars. Petit paid the 

Plaintiff regularly and would either courier the money to Johannesburg in cash 

or pay it when he visited South Africa. Petit also made cash payments to 

Paschos in the Congo. Petit, however, fell into arrears during 1997 and owed 

the Plaintiff approximately $60 000.00, as a result the Plaintiff stopped 

supplying goods to Petit. According to Paschos, he then instructed Attorney 

Spyridon Akritidis to collect the outstanding sum of $60 000.00 in respect of 

goods which had been sold and delivered to Petit. 

 

[7] At one stage in 1998, Petit visited South Africa and accompanied Paschos 

and Kouvdis to the office of Akritidis, where it was agreed that an amount of         

$55 000.00 plus costs would be accepted, in respect of Plaintiff’s claim of     
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$60 000.00. In January 2000, Petit contacted Paschos telephonically and 

informed him that he wished to place an order with Plaintiff again.  Paschos 

refused to supply Petit with goods on the basis that the settlement amount 

was still outstanding. Petit then informed Paschos, during the telephone 

conversation, that he had in fact paid the amount of $55 000.00 to Akritidis, 

during January 2000. Upon enquiry from Paschos, Akritidis confirmed that he 

had received the money and that payment would be affected to Plaintiff 

without delay. 

 

[8] In June or July 2000 Paschos went to Akritidis office to collect the money 

in order to pay a creditor, Transport Brokers. At the office of Akritidis the     

Rand/ Dollar exchange rate of $55 000.00, was calculated as R380 000.00. 

After the deduction of Akriditis’s fees, a cheque of R358 800.00 was drawn by 

Akritidis in favour of Transport Brokers on First National Bank.  The cheque, 

however, was dishonoured when presented for payment and when Paschos 

sought to recover the amount thereof from Akritidis, he learnt that Akritidis had 

left the country. 

 

[9] Kouvdis, in his testimony, confirmed the version of events as testified to by 

Paschos. Kouvdis also testified how he traveled to the Congo, to obtain a 

statement from Petit. Both Paschos and Kouvdis were subjected to vigorous 

cross-examination.   
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Requirements for a claim 

 

[10] One of the requirements for a claim, in terms of section 26(a) of the Act, 

is that the monies should have been entrusted to an attorney. Section 26(a) of 

the Act provides that the Fund shall be applied for the purpose of reimbursing 

persons who may suffer pecuniary loss as a result of –  

 

‘theft committed by a practising practitioner, his candidate attorney or his 

employee, of any money or other property entrusted by or on behalf such 

persons to him or to his candidate attorney or employee in the course of his 

practise’. 

 

[11] Mr. De Villiers-Jansen who appeared for the Defendant submitted that 

there are a number of improbabilities in the plaintiff’s version and that the 

Plaintiff failed to establish the requisite entrustment on a balance of 

probabilities. Mr. Joubert who appeared for the Plaintiff, submitted that if the 

money had been entrusted to Akritidis then Plaintiff was entitled to be re-

imbursed to the amount of R358 800.00.  

 

[12] The Plaintiff’s pleaded version is dependant upon what had transpired 

between Paschos, Petit and Akritidis as they were party to the discussions. As 

Akritidis had absconded from South Africa and Petit had died, the Court was 

left only with the evidence of Paschos and Kouvdis. There is also no record 

that the money which Plaintiff alleges was paid to Akritidis was in fact paid or 

deposited into his trust, bank account. 
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The admissibility of exhibit “A” 

 

[13] Mr. De Villiers-Jansen, attacked the admissibility of exhibit “A”, a 

document indicating the daily US Dollar/Rand exchange rate during 1999 and 

2000, on the basis that the certificate which the Plaintiff sought to admit as 

evidence did not comply with section 15(4) of the ECT Act. This section states 

that, 

 “a data message made by a person in the ordinary course of business, 

 or a copy or a printout of or an extract from such data message 

 certified to be correct by an officer in the service of such person, is on 

 its mere production in any civil, criminal, administrative or disciplinary 

 proceedings under any law, the rules of a self regulatory organisation 

 or any other law or the common law, admissible in evidence against 

 any person and rebuttable proof of the facts contained in such 

 record, copy, printout or extract.” 

 

[14] According to Mr De Villiers-Jansen this certificate merely states that the 

document, attached to the certificate, is a printout of data messages stored by 

the Economics Division of Standard Bank in Johannesburg. Mr De Villiers- 

Jansen contends further that there is no indication, from either the certificate 

or the document annexed to it, that the information recorded in the document 

annexed to the certificate exists in electronic form and that it was made by the 

Economics Division of Standard Bank and consequently that the said 

annexure to the certificate is nothing more than a piece of paper, rather than 

information in electronic form, as so classified by the ECT Act.    
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[15] In view of the decision that I have arrived at herein, it is not necessary for 

me to deal with the admissibility of that document and I shall assume without 

finding that the Plaintiff has complied with the provisions of section 15(4) of 

the ECT Act. 

 

S34(1) of the Civil Proceedings Evidence Act No 25 of 1965 

 

[16] In cross-examination Paschos was questioned about the absence of any 

documentary proof relating to transactions between Plaintiff and Petit and in 

reply, he relied heavily on a statement, which Petit had allegedly signed on     

5 April 2001. Mr. De Villiers-Jansen questioned the admissibility of Petit’s 

statement. He contented that it did not meet the requirements of section 34(1) 

of the Civil Proceedings Evidence Act No 25 of 1965 (“the CPEA”).  

 

[17] Section 34(1) of the CPEA provides inter alia, that in any civil proceedings 

where direct oral evidence of a fact would be admissible, any statement made 

by a person in a document and tending to establish that fact, shall on 

production of the original document be admissible as evidence of that fact, 

provided that the person who made the statement either: 

 

(a)(i)   had personal knowledge of the matters dealt with in the         

statement; and  

 

(ii) the person who made the statement is called as a witness in 

the proceedings unless he is dead or unfit by reason of his 
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bodily or mental condition to attend as a witness or is outside 

the Republic, and it is not reasonably practicable to secure 

his attendance or all reasonable efforts to find him have been 

made without success. 

 

[18] Section 35 of the CPEA provides, inter alia, that in estimating the weight, 

if any, to be attached to a statement admissible as evidence, regard shall be 

had to all the circumstances from which any inference can reasonable be 

drawn as to the accuracy or otherwise thereof, and in particular to the 

question whether or not the statement was made contemporaneously with the 

occurrence or existence of the facts stated, as well as to the question whether 

or not the person who made the statement had any incentive to conceal or 

misrepresent facts. 

 

[19] It is common cause that Petit had died and exhibit “C” constitutes proof 

thereof.  The evidence of Kouvdis that he traveled to the Congo to have the 

statement signed by Petit and that the signed statement is the original, are not 

disputed. There is also no evidence to the contrary that Petit did not have 

personal knowledge of the contents of the statement. It follows that the 

statement complies with the requirements of section 34(1) of the CPEA and 

the Court finds that it is admissible.  

 

[20] The weight, if any, to be attached to that statement however, will 

obviously depend on the circumstances from which any inference can 

reasonable be drawn as to the accuracy or otherwise thereof, and in particular 



 9

the question whether or not it was made contemporaneously with the 

occurrence or existence of the facts therein stated, and the question whether 

or not the person who made it had any incentive to conceal or misrepresent 

facts. 

 

[21] The statement by Petit recorded the following: 

  

1. I confirm that in and during latter part of 1999 I received demand 

from  Attorneys Akritidis for and on behalf of Le Tour Distributors for 

monies due and payable by myself to Le Tour Distributors CC. 

2. I, pursuant to such demand and subsequent to the institution of 

action, effected payment of same to Mr. Akritidis in respect of the 

amounts due during the early part of 2000. 

3. I confirm that such amount was directly transferred or paid to          

S Akritidis and that such was in respect of a previous indebtedness 

to the said Le Tour Distributors. 

 

[22] Paschos testified that, the said statement was prepared by the 

Plaintiff’s attorneys.  Paschos, in his affidavit of 27 August 2003, stated  that 

the statement had been prepared on his instructions, after the Defendant had 

requested proof of entrustment of the amount US$55 000.00 to Akritidis.  In 

cross-examination Paschos said that he had no knowledge of what Akritidis 

had done and left the preparation of the affidavit that Petit signed, to his 

attorneys. 
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[23] Petit’s affidavit, however, does not indicate that Akritidis received 

$55 000.00 from him nor does it state the amount allegedly demanded by 

Akritidis. In addition, there is no indication of when legal proceedings were 

instituted, where they were instituted or whether any attorneys in the Congo 

were instructed to institute the alleged proceedings.  The Plaintiff has not 

adduced any documentary proof that an action had been instituted by 

Akritidis, either personally or through a correspondent. Moreover, the 

statement does not disclose what amount had been paid to Akritidis, or how it 

was paid.  The statement merely records that “such amount was directly 

transferred or paid”  to Akritidis.   If the amount was transferred directly into 

Akritidis’ trust account, it is extraordinary that there is no record thereof. 

Consequently, the statement of Petit is rather vague and carries little weight 

as proof that an entrustment of $55 000.00 US dollars to Akritidis had 

occurred. 

 

[24] In cross-examination, Kouvdis conceded that Petit did not want to provide 

proof that he had paid a specific amount to Akritidis but insisted that his 

statement must cover, in general terms, the fact that he did not owe any 

monies to the Plaintiff.  

 

S9 of the Currency and Exchanges Act No 9 of 1993 

 

[25] Furthermore, the Plaintiff’s inability to produce evidence, that it did comply 

with regulation 6(10) of the Exchange Control Regulations made in terms of 

section 9 of the Currency and Exchanges Act No. 9 of 1933, was rather 
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conspicuous. Regulation 6(10) provides inter alia that no person shall export 

from the Republic goods which exceed in value twenty rand or such greater 

amount as the Treasury may determine, unless the relative “bill of entry 

export” in respect of such goods is accompanied by a declaration duly 

completed and signed by the consignor or a person duly authorised by him 

and attested by an authorised dealer.  

 

[26] If goods had been exported to the Congo as alleged by Paschos and 

Kouvdis, I would have expected that Plaintiff could easily have provided proof, 

on a balance of probabilities, of the “bill(s) of entry export” in respect of such 

exported goods.  

 

Conclusion 

 

[27] There is no evidence of the alleged theft of R358 800.00 by Akritidis. The 

Plaintiff wants this Court to infer from exhibit “A” and the issuing of a cheque 

for an amount of R358 800.00 by Akritidis, that this money was stolen by 

Akritidis. I cannot make such a finding as the facts before me do not support 

such an inference.  Ultimately, there is no evidence that the amount of             

$55 000.00 or R380 000.00 had been paid to Akritidis by Petit. The Plaintiff’s 

attorneys were given all the files relating to the matters Akritidis had been 

instructed in, to act on behalf of Plaintiff but no file could be found in respect of 

the collection of any monies from Petit. In addition, Petit’s statement, 

considered with the evidence of Kouvdis that Petit was reluctant to provide 

proof of the actual payment that he affected to Akritidis, diminishes any 
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inference that can be drawn with regard to the cheque issued by Akritidis in 

favour of Transport Brokers. 

 

[28] The evidence of Paschos and Kouvdis does not prove, on a balance of 

probabilities, that the only inference that can be drawn is that an amount of    

$55 000.00 US dollars had been entrusted to Akritidis on Plaintiff’s behalf. 

 

[29] I deem it not necessary to deal with the special plea raised by the 

Defendant as I cannot find, having regard to all the circumstances and the 

totality of the evidence, that the Plaintiff has proved, on a balance of 

probabilities, that an amount of $55 000.00 US dollars has been entrusted to 

Akritidis as envisaged by section 26(a) of the Attorneys Act, No. 53 of 1979. 

 

[30] In the result the Plaintiff’s claim is dismissed with costs. 

 

 

 

 

________________ 

LE GRANGE  AJ 


