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JUDGMENT DELIVERED:     20 MARCH 2006 

 
 

Yekiso J 

[1] The Plaintiff, who in his particulars of claim is described as an adult 

male person resident at 149 Woodgate Road, Plumstead, has instituted an 

action out of this Court in which action Plaintiff claims damages against the 

Defendant based on an alleged constructive dismissal.   The Defendant in the 

action is the Minister of Defence in the Government of the Republic of South 

Africa.   The Plaintiff had been in the employ of the South African Defence 

Force (SADF), which later became known as the South African National 

Defence Force, (SANDF) since 1984.   Up until he effectively left the SANDF 

on 31 December 1997 pursuant to his resignation, he held the position of a 

military policeman, holding the rank of a commander.   He was attached to 

the naval component of the SANDF, commonly known as the South African 

Navy (“the Navy”).    

 

[2] The action arises out of a series of incidents which occurred during the 

period 10 September 1993 up until 11 June 1997 when Plaintiff tendered his 

resignation from the SANDF which was intended to take effect from 31 

August 1997.   The Plaintiff subsequently extended his resignation to take 

effect from 31 December 1997 from which latter date Plaintiff’s employment 
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with the SANDF effectively came to an end.   On 3 July 1998, being a period 

of slightly over seven months from the date of his resignation, Plaintiff issued 

a summons out of this Court and in which summons Plaintiff claims payment 

of an amount of R2,970,398-00, being damages allegedly suffered as a result 

of the alleged constructive dismissal, together with interest thereon a tempore 

morae and costs of suit. 

  

[3] The chronology of events which preceded Plaintiff’s resignation may be 

divided into three phases, these being the first preliminary investigation which 

led to the holding of the First Court Martial; the second preliminary 

investigation which led to the holding of the Second Court Martial and the 

events which took place whilst Plaintiff was posted at the Naval Staff College 

in Muizenberg up to and including Plaintiff’s resignation and departure from 

the SANDF on 31 December 1997. Section 2 of the Labour Relations Act, 66 

of 1995 excludes the members of the SANDF, the National Intelligence 

Agency and the South African National Academy of Intelligence from the 

application of its provisions.   In view of this exclusion, the Plaintiff had had to 

institute his claim out of this Court instead of approaching the Labour Court to 

adjudicate upon his claim.   At the commencement of trial, which lasted for a 

period of somewhat twenty five (25) court days, the parties agreed on the 

separation of issues in terms of Rule 33(4) of the Uniform Rules so that, in 

view of this agreement, all I am required to determine at this stage is the 
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issue of liability, the question of quantum being left for determination at a later 

stage should this become necessary.   I shall now proceed to set out the 

salient features of a chronology of events culminating in Plaintiff’s resignation 

from the SANDF on 11 June 1997 on the phases as set out at the 

commencement of this paragraph. 

 

PRELIMINARY INVESTIGATIONS AND THE FIRST COURT MARTIAL 

[4] It emerged in the course of evidence that Plaintiff matriculated in 1971.   

Some four years later and this was during 1975 Plaintiff joined the then South 

African Police Force.    In 1984, after a period of somewhat nine (9) years in 

the police force, Plaintiff commenced employment with the then SADF, and 

specifically, the Navy, as a military police officer.   Up until the termination of 

his employment with the SANDF his duties and functions pertained to those 

of a military police officer in the Navy.   Upon commencing employment with 

the Navy, Plaintiff held the rank of petty officer; he was later promoted to the 

rank of sub-lieutenant with the functional rank of military police officer; in 1988 

he was promoted to the rank of lieutenant and with effect from 1 January 

1995 he was promoted to the rank of lieutenant commander.     

  

[5] On 10 September 1993 Plaintiff was arrested by members of the Navy 

based in Simon’s Town as a result of allegations that were brought against 

him by a certain petty officer Boois, leading seaman Alben, chief petty officer  
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Bonthuys, petty officer Dennis and a Ms Johns, a civilian member of the 

military police personnel.   The preliminary investigation, which in the light of 

further evidence which emerged during the course of trial turned out to be the 

first such preliminary investigation, was held the very next day after the arrest 

of Plaintiff, it having been a Saturday, 11 September 1993.   Once the 

preliminary investigation was concluded, a Senior Staff Officer stationed at 

the National Headquarters in Pretoria in the person of one lieutenant 

commander Dunn (Dunn) recommended that further proceedings against 

Plaintiff be discontinued on the basis that no prima facie case had been made 

out against him.   The recommendation was made on 28 September 1993 

and on 30 September 1993 a vice admiral Simpson-Anderson (Simpson-

Anderson), at the time the Chief of the Navy, accepted the recommendation 

by Dunn and, in the exercise of his discretion, declined to authorise further 

proceedings against the Plaintiff. 

  

[6] Subsequent to the decision not to prosecute Plaintiff, a certain firm of 

attorneys, Wilkinson, Joshua, Gihwala & Abercrombie, and on the instructions 

of petty officer Boois, addressed a letter to the Chief of the Navy, advising of 

their instructions to investigate a matter of a decision not to prosecute Plaintiff 

and, in order for them to be in a position to undertake this investigation, they 

needed to be furnished with a transcript of the preliminary investigation and 

the reason for the decision not to prosecute Plaintiff.   An exchange of 
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correspondence ensued and, ultimately, Boois’ attorneys were informed that 

the transcript of the proceedings would not be made available to their client.   

Despite the decision not to prosecute, Plaintiff, together with the two other 

officers with whom he was arrested on 9 September 1993, was court 

martialled.   The decision to proceed further against Plaintiff and the two other 

officers was shortly after Boois’ attorneys were informed that the requested 

transcript would not be made available to their client.   The court martial, 

which was held over the period 26 to 29 January 1994, received an extensive 

coverage in the local newspapers.    At the conclusion of the court martial 

Plaintiff, together with the other two officers, was acquitted of all charges 

against him.    

 

[7] The Plaintiff’s complaint, arising from the events which led to this court 

martial, is that no formal direction was issued to Simpson-Andersen by the 

Chief of the SANDF to proceed with the court martial and no reasons were 

given for the reversal of the decision not to prosecute Plaintiff.   The response 

by Simpson-Anderson, in response to an enquiry directed to him by Plaintiff’s 

wife, was that the decision to proceed further against Plaintiff, despite an 

earlier decision not to prosecute, did not emanate from him but from the 

Defence Headquarters. 
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THE SECOND PRELIMINARY INVESTIGATION AND THE SECOND 

COURT MARTIAL

[8] During November 1994 a warrant officer McGrath received a new set of 

complaints concerning Plaintiff.   The complaints, which emanated from 

Bonthuys, were initially made orally but were later reduced to writing in the 

form of sworn statements.   The complainants, on this occasion, were five 

members of the Simon’s Town military police comprising three police officers 

and two members of the civilian personnel.   Once the statements were 

taken, these were forwarded to the Naval Headquarters in Pretoria.   The 

statements contained various allegations of misconduct against the Plaintiff, 

ranging from an alleged inappropriate weekend at Ganzekraal, theft, fraud 

and to matters purely managerial and administrative in nature. 

 

[9] On receipt of the statements of complaint Simpson-Anderson appointed 

a certain Colonel Van den Raad (Van den Raad) with a mandate to 

investigate the allegations of misconduct contained in the statements, to 

comment on the management of the naval military police unit in Simon’s 

Town (which at that stage was under Plaintiff’s command) and to make 

recommendations as regards steps to be taken for the police functions in the 

naval military police unit to be managed on an effective footing.    The 

statements were obtained on 8 December 1994 and the mandate authorising 

the investigations was signed on 21 December 1994.   The Plaintiff’s 
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complaint as regards this turn of events is that at no stage was he informed of 

the nature of the allegations against him, the subject of the investigation or 

the mandate given to Van den Raad by Simpson-Anderson and that failure by 

his employers to appraise him of this turn of events, constitutes a violation of 

his right to administrative justice which is lawful, reasonable and procedurally 

fair.   These events coincided with the communication to Plaintiff by the 

National Headquarters on 6 December 1994 that Plaintiff had been promoted 

to the rank of commander with effect from 1 January 1995. 

 

[10] On 27 December 1994 Van den Raad visited Plaintiff’s unit at Simon’s 

Town where he had a meeting with Plaintiff’s staff.   On 28 December 1994 

Plaintiff was informed that his promotion to the rank of commander would be 

withheld pending the finalisation of the Van den Raad investigations.    On 30 

December 1994 Van den Raad filed an interim report which contained his 

findings.    On 3 February 1995 Plaintiff was given written instructions to the 

effect that he had been temporarily relieved of his appointment as officer-in-

charge of the military police unit at Simon’s Town.    The Plaintiff was 

simultaneously informed that he had been placed on compulsory vacation 

leave for the period 5 February 1995 until 28 February 1995 whilst the 

investigation would continue.   He was subsequently transferred to Naval 

Staff College at Muizenberg, where he remained in a supernumerary position 

until his resignation effective from 31 December 1997.   The Plaintiff’s 
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complaint arising from this turn of events is once again based on the alleged 

violation of his right to fair administrative justice in that he was not afforded an 

opportunity to state his case when a decision was made to withhold his 

promotion, to temporarily relieve him of his post and the subsequent posting 

to the Naval Staff College, Muizenberg. 

 

EVENTS WHILST AT THE NAVAL STAFF COLLEGE, MUIZENBERG 

[11] Whilst at the Muizenberg Naval Staff College, the Plaintiff was under 

the command of one admiral De Vos.   Whilst at this institution, very little 

information was received concerning Plaintiff and of any progress made 

about the investigations then pending against him.    In the meanwhile 

complaints were being received regarding Van den Raad’s approach to, and 

the method of his investigations which were still continuing.   Plaintiff was not 

happy in the manner Van den Raad was conducting his investigations.   

These complaints were relayed to the National Headquarters.   Plaintiff 

complains that no formal investigation against Van den Raad was instituted 

by the National Headquarters regarding these complaints.   Ultimately, a 

preliminary investigation arising from the second set of complaint was 

conducted during the period 7 June 1995 until 9 June 1995.   On 6 December 

1995 a General Court Martial was convened by Simpson-Anderson for 

Plaintiff to face charges ranging from unseemly behaviour, conduct 

unbecoming to the military discipline, fraud, scandalous behaviour and 
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various other charges relating to disobeying lawful command and general 

administrative mismanagement. 

 

[12] During the period between the holding of the second preliminary 

investigation and the convening of the second court martial, there was 

exchange of numerous correspondence between Plaintiff and the National 

Headquarters in Pretoria on the one hand and between Plaintiff’s legal 

representatives and the National Headquarters on the other hand.   The 

correspondence centred largely around the regularity of the second 

preliminary investigation on 7-9 June 1995.   From the time of the holding of 

the first court martial Plaintiff had been represented by one lieutenant 

commander Curry.   On 9 October 1995 Curry was ordered to discontinue 

representing Plaintiff on the basis that he was a potential witness in some of 

the charges preferred against Plaintiff.   On 4 December 1995, some two 

days before the convening of the second General Court Martial, Curry was 

ordered in writing to deliver a witness statement to Van den Raad, the officer 

investigating the allegations against Plaintiff.     On 10 January 1996 the 

Plaintiff was court martialled as a result of the second set of complaints and 

the subsequent second preliminary investigation.   After a number of 

adjournments, the proceedings were finalised on 7 May 1996 when Plaintiff 

was convicted of two charges of the eight charges initially preferred against 

him. 
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[13] Per a document dated 25 June 1996 certain representations were 

made to the head of the Navy for the review of the Court Martial proceedings 

finalised on 7 May 1996.   The representations related to the nature of the 

offences the Plaintiff was charged with; those offences which Plaintiff was 

convicted of; that the offences were rather indicative of administrative 

mismanagement as opposed to criminal activity and the point emphasized in 

these representations was the fact that criminal law is meant to bring 

offenders to book as against it being used to ensure compliance with 

administrative and management duties.   Once received, these 

representations were referred to the independent review officer. 

 

[14] Once the independent review officer had considered the 

representations, he made the following observation and recommendation to 

the Head of SA Navy: 

“8.   Aangesien die beskuldigde dus nou op alle aankagte teen hom ingebring, 

onskuldig bevind is, behoort hy in alle opsigte, sovér moontlik, in die posisie 

gestel te word asof hy nooit tereggestaan het op enige klag nie. 

 

9. Tydens hersiening van die verrigtinge was Lt Kol Venter daartoe in staat om ‘n 

geheelbeeld te vorm van wat hier plaasgevind het, en wil hy graag die volgende 

opmerkings maak: 
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(a) ‘n Ondersoek is teen kdr Murray gelas op grond van ernstige bewerings.   

Toe dit uit die ondersoek blyk dat die bewerings nie bewys kan word nie, 

is daar gegryp na die spreekwoordelike ‘grashalmpies’.   Kdr Murray is 

aangekla en skuldig bevind aan oortredings wat, al was hulle volgens die 

kruisgeraad bewys, die aanduidend was van misdadige optrede nie, 

maar eerder aanduidend van wanbestuur. … 

(b) Die Strafreg is daar om misdadigers te straf, nie om as a stok gebruik te 

word om lede te verplig om hulle werk te doen nie.   Toe dit duidelik word 

dat daar nie substansie is in die ernstige bewerings teen kdr Murray nie, 

moes die strafverrigtinge gestaak gewees het. …” 

 

The head of the Navy accepted the recommendation and as a result Plaintiff 

was acquitted of the two charges of which he was convicted. 

 

[15] In the meantime, Plaintiff had learnt that the post of the station 

commander of the military police unit to which he was attached had been 

downgraded.  An officer of a rank lower to that of Plaintiff had been posted to 

the position which Plaintiff was ordered to temporarily vacate.   A new 

structure came into being with regard to the way in which the naval military 

police was to be managed.   In the meanwhile various formal letters were 

addressed to the Naval Headquarters by the Plaintiff’s functional head at the 

Naval Staff College, in which letters a concern was raised about the apparent 

disregard of Plaintiff’s rights as an officer; of the fact that when Plaintiff was 

  



G F Murray / Min of Defence                                                                                                                                                                     Judgment 

 
13

posted to the Naval Staff College the initial indication was that he would be 

kept busy, which ended up not being the case; that no meaningful task was 

given to him to carry out and that rumours were spreading causing Plaintiff 

growing instability, uncertainty and frustration.   This resulted in an urgent 

request being directed to the National Headquarters in Pretoria for the re-

appointment of Plaintiff to his previous position. 

  

[16] On 13 September 1996 a meeting took place between Plaintiff and one 

Admiral Du Toit (Du Toit).   This interview was shortly after the two 

convictions were reviewed and set aside on the recommendation of the 

review officer.   The Plaintiff made a tape recording of this interview without 

Du Toit’s knowledge.   The Plaintiff was advised by Du Toit that the Navy was 

considering alternative positions for Plaintiff.   During this meeting Plaintiff 

mentioned that his post at the military police unit was being removed.   Du 

Toit responded that the fact that his post was being removed had nothing to 

do with him (Du Toit).   Du Toit further indicated to Plaintiff that the removal of 

his post was due to the National Headquarters’ re-organisation of the whole 

military police structure.   The Plaintiff was asked if he had any suggestions to 

make to the alternative positions being considered.    The Plaintiff’s response 

was that he leaves the question of his career in the hands of the Navy, but 

that nevertheless he is transferable. 
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[17] On 1 October 1996 a further meeting was held between Plaintiff and Du 

Toit.    At this meeting Plaintiff was informed that his career as a military 

policeman had come to an end, that an alternative position for him was being 

considered and that, in this regard, he was being offered a post of SSO 

Protection Services as an alternative.   Without discussing the offer, or asking 

any questions about what the position he was being offered entailed, the 

Plaintiff asked to be excused leaving Curry, who had accompanied him to this 

meeting, ostensibly for advice, behind.   The offer of this alternative position, 

the SSO Protection Services, was confirmed in writing per a letter addressed 

to Plaintiff dated 9 October 1996.   On 1 November 1996 Plaintiff’s attorneys 

addressed a letter to Du Toit informing him that Plaintiff is not prepared to 

take the position of SSO Protection Services nor was he prepared to take a 

transfer to Pretoria.    Nothing of significance appears to have happened 

during the period 1 November 1996 and 6 May 1997. 

 

[18] On 6 May 1997 the Plaintiff, in turn, addressed a letter to the Officer 

Commanding SA Naval Staff College, Muizenberg.   The letter, in part, reads 

as follows:   

“… I feel it necessary at this point in time, when it seems that Headquarters is 

seeking an alternative appointment for me to draw your attention to the following: 

  



G F Murray / Min of Defence                                                                                                                                                                     Judgment 

 
15

(a) The initiative to seek a suitable alternative employment has never come from 

Headquarters.  Any response on Headquarters’ behalf has time and again been 

the result of an enquiry initiated by me; 

(b) I have yet to receive an explanation in writing as to why I am deemed to be 

unsuitable for any police work; 

(c)  I am therefore not in a position to consider alternative employment until I receive 

an explanation in writing why I am deemed “unsuitable” for a police posting / 

work.”     The underlinings are mine. 

 

What is implicit from the contents of this letter is that Plaintiff appears to 

accept that an alternative position is being considered for him despite his 

earlier rejection of the position of SSO Protection Services per a letter from 

his attorneys dated 1 November 1996.   What is further implicit on basis of the 

contents of this letter is that Plaintiff was not in a position to consider an 

alternative position until informed by his employers why he was deemed 

unsuitable for a police posting.   There is not the slightest indication, on basis 

of the contents of this letter, of the employer / employee relationship having 

become intolerable.  

 

[19] The letter does not give the slightest indication that the employment 

relationship between him and his employer had been irretrievably broken 

down but rather indicates, at least as at date of the letter, namely, 6 May 
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1997, why Plaintiff was not in a position to consider an offer of an alternative 

posting. 

 

[20] On 11 June 1997, Plaintiff tendered his resignation from the SANDF 

with effect from 31 August 1997.   On 21 July 1997 Plaintiff requests that the 

effective date of his resignation be extended to 31 December 1997.    On 27 

August 1997, Plaintiff submits a formal grievance to the Head of the SA Navy 

in terms of section 134 of the Military Disciplinary Code, which was ultimately 

referred to the President.   Plaintiff formally left the SA Navy on 31 December 

1997. 

 

 

 

THE PLAINTIFF’S COMPLAINTS

[21] Based on the background set out in the preceding paragraphs, Plaintiff 

raises a number of issues which constitute the basis of his complaints which 

have been codified, so to speak, in paragraph 5 of Plaintiff’s Particulars of 

Claim.  These issues range from the alleged violation of Plaintiff’s right to fair 

labour practices, it being submitted on behalf of Plaintiff that despite Plaintiff’s 

membership of the SANDF when the various causes of action relied on 

arose, Plaintiff had a constitutional right to fair labour practices as 

contemplated in section 23 of the Constitution of the Republic of South Africa, 
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1996 (the Constitution); the alleged unfair disciplinary actions taken against 

Plaintiff; the hostile and degrading attitude meted out to the Plaintiff by his 

superiors; conduct on the part of Plaintiff’s superiors which can only be 

described as harsh, antagonistic and deliberately designed to humiliate 

Plaintiff; violation of Plaintiff’s right to administrative action which is lawful, 

reasonable and procedurally fair during the investigation leading to the 

holding of the first and the second court martial; that Plaintiff’s working 

conditions  were made intolerable by the employees of the SANDF and/or the 

Plaintiff’s superiors in that, amongst other things, their actions constituted 

unfair treatment of Plaintiff in the work place; that Plaintiff’s military character 

and reputation was impaired; that Plaintiff’s status in the SANDF was 

lowered; that the actions of his superiors amounted to a refusal to permit 

Plaintiff to do the work he was appointed and trained to do and that the 

cumulative effect of all these factors  rendered Plaintiff’s employment with the 

SANDF intolerable.   As a result of all the aforementioned factors, so it is 

submitted on behalf of Plaintiff, Plaintiff’s continued relationship with his 

employers was rendered intolerable and constitutes constructive dismissal of 

Plaintiff.   It was as a consequence of all these factors, so it is submitted on 

behalf of Plaintiff, that on 11 June 1997 Plaintiff tendered his resignation, 

initially effective from 31 August 1997 and later extended to 31 December 

1997. 
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PLAINTIFF’S CLAIM IS BASED ON COMMON LAW 

[22] At the commencement of this judgment, I pointed out that the provisions 

of the Labour Relations Act, 1995 do not apply to Plaintiff by virtue of his then 

membership of the SANDF.   Section 2 of the Labour Relations Act excludes 

the application of its provisions to the employment relationship and labour 

disputes involving members of the SANDF, the National Intelligence Agency 

and the SA Secret Service or the SA National Academy of Intelligence.   So 

too does section three of the Basic Conditions of Employment Act, 75 of 1997 

exclude the application of its provisions to the members of the SANDF, the 

National Intelligence Agency and the South Africa Secret Service.   Labour 

disputes involving members of the aforementioned organisations thus have to 

be adjudicated upon and be resolved on basis of the common law principles 

of the contract of employment.   However, it ought to be borne in mind that 

because of the influence of the Constitution, common law is rapidly adapting 

and is being developed considerably by the Courts so that legal rights and 

duties unthinkable even a few short years ago are now being created and 

accepted in South Africa.   (See AC Basson et al: Essential Labour Law 4th 

Ed 2005 p 15) 

 

I am making an exposition of these legal developments merely to illustrate 

that, although the Plaintiff’s claim is based on common law, the adjudication 
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of his claim is informed by the aforementioned developments and as well as 

the values, spirit and the purport of the Bill of Rights. 

 

Moreover, in terms of section 8(3) of the Constitution, the courts are enjoined 

to give effect to the Bill of Rights and, in doing so, must apply and develop the 

common law to the extent that legislation does not give effect to a particular 

right.    

 

[23] Added to the observation made in the preceding paragraph is the fact 

that since the advent of the democratic order in 1994, South Africa has since 

become a member of the International Labour Organization, based as it is in 

Geneva, Switzerland.   The International Labour Organization has through a 

large number of Conventions and Recommendations, such as the 

International Labour Organization Convention, 158 of 1982, played a 

formative role in the development of South African labour law.   Section 23 (1) 

of the Constitution entrenches everyone’s right to fair labour practices.   The 

dispute in the matter in point relates to the alleged violation of a right to fair 

labour practices.   Section 39(1) of the Constitution enjoins the Court when 

interpreting any right in the Bill of Rights, such as the right to fair labour 

practice, to consider international law, such as the ILO Conventions and 

Recommendations, apart from a need to consider foreign law.   Whilst the 

Plaintiff’s claim is based on common law, the Plaintiff’s right which constitutes 
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the basis of his claim is not only informed by the spirit and the purport of the 

Bill of Rights, but is similarly informed by international law to the extent such 

law is consistent with the Constitution and any legislation.    Furthermore, 

whilst there is no dispute about the competence of the relief sought by 

Plaintiff, based as it is on common law, it ought to be borne in mind that 

Plaintiff’s claim is informed by the values I have just espoused. 

 

APPLICABLE PRINCIPLES: CONSTRUCTIVE DISMISSAL 

[24] The essential feature of a claim based on constructive dismissal is that 

the employee terminates the employment contract, either by giving notice or 

summarily, in circumstances where the resignation is not entirely voluntary, 

but is caused by the actions or omissions of the employer.   From the 

perspective of the common law, this would appear to be a resignation or 

termination of the employment contract by the employee whereas in actual 

fact it is a dismissal by the employer.   (Basson et al, supra, at p89) 

  

[25] The requirements which an employee must meet, in order to establish 

that he or she has been constructively dismissed, would appear to involve a 

two-fold enquiry, the first being that the employee must establish that there 

was no voluntary intention by the employee to resign – the employer must 

have caused the resignation.   In the second instance, and in determining 

whether in fact constructive dismissal has been established, the court must 
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look at the employer’s conduct as a whole and determine whether its effect, 

judged reasonably and sensibly, is such that the employee could not have 

been expected to put up with it.   (Basson et al, supra, at p90) 

 

[26] Various tribunals, in the form of the Commission for Conciliation, 

Mediation and Arbitration (CCMA), the Labour Court and the Labour Appeal 

Court have on a number of occasions pronounced themselves on the notion 

of constructive dismissal.   A leading case on the subject is Jooste v Transnet 

Limited t/a SA Airways (1975) 15 ILJ 629 (LAC) in which decision Myburgh J 

quoted the following passage with approval from Harvey on Industrial 

Relations and Employment Law: 

“1. There must be a breach of contract by the employer.   This may be either an 

actual breach or an anticipatory breach. 

2. That breach must be sufficiently important to justify the employee resigning or 

else it must be the last in a series of incidents which justify his leaving. 

3. He must leave in response to the breach and not for some other unconnected 

reason. 

4. He must not delay too long in terminating the contract in response to the 

employer’s breach, otherwise he may be deemed to have waived the breach 

and agreed to vary the contract.” 

 

[27] The approach in Jooste was followed in a number of subsequent 

decisions, the most recent being Mafomane v Rustenberg Platinum Mines Ltd 

  



G F Murray / Min of Defence                                                                                                                                                                     Judgment 

 
22

[2003] 10 BLLR 999 (LC) where the Labour Court held that in order to 

succeed on a claim that an employee has been constructively dismissed,the 

employee must show and prove the following: 

• that the employee has terminated the contract; 

• that the employer rendered continued employment intolerable; 

• that the intolerability was of the employer’s making and 

• that the employee resigned as a result of the intolerable behaviour of the 

employer. 

 

[28] In Pretoria Society for the Care of the Retarded v Loots (1997) 18 ILJ 

981 (LAC), the court formulated the approach to be adopted when 

determining whether a resignation amounts to a constructive dismissal, as 

follows at 984 E-F: 

“Where an employee resigns or terminates the contract as a result of constructive 

dismissal, such employee is in fact indicating that the situation has become to 

unbearable that the employee cannot fulfil what is the employee’s most important 

function, namely, to work.    The employee is in effect saying that he or she would 

have carried on working indefinitely had the unbearable situation not been created.   

She does so on the basis that she does not believe that the employer will ever 

reform or abandon the pattern of creating an unbearable work environment.   If she 

is wrong in this assumption and the employer proves that her fears were 

unfounded, then she has not been constructively dismissed and her conduct proves 

that she has in fact resigned.” 
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[29] The Courts have required very strict proof of constructive dismissal, and 

have not readily found that circumstances complained of by employees 

constitute such a dismissal.   Thus, for example, in Aldendorf v Outspan 

International Limited (1997) 18 ILJ 810 (CCMA) it was held that “[w]here 

employees could reasonably have lodged a grievance regarding the cause of the 

unhappiness, and failed to do so before resigning, they may be hard put to persuade the 

court or arbitrator that they had no option but to resign”. 

 

[30] In SmithKlineBeecham (Pty) Ltd v CCMA & Others (2000) 3 BLLR 344 

(LC) the court emphasised that a constructive dismissal can only take place 

in circumstances where, objectively speaking, the employer’s intolerable 

conduct left the employee with no option but to resign.   The subjective 

perceptions of the employee are not permitted to colour the assessment or 

otherwise of the employer’s actions. 

 

[31] In order for the employee, therefore, to succeed on a claim based on 

constructive dismissal, and based on the authorities cited above, the 

employee must be able to prove that he or she has terminated the 

employment contract; that the conduct of the employer rendered the 

continued employment intolerable; that the intolerability was of the employer’s 

making; that the employee resigned as a result of the intolerable behaviour of 
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the employer and that the resignation or termination of employment was a 

matter of last resort.   Finally, the employee bears the onus to prove that 

there has been constructive dismissal and that he or she has not in fact 

resigned voluntarily.   And, as has been pointed out in Jooste above, the 

employee should not delay too long in terminating the contract in response to 

the employer’s intolerable conduct.  

 

APPLICATION OF THE LAW TO THE FACTS 

[32] In the instant matter, the Plaintiff bases his claim on a series of 

incidents, the last of which was an offer, and the rejection of that offer by 

Plaintiff, of an alternative position of SSO Protection Services.    These 

incidents range from the arrest of Plaintiff and the subsequent preliminary 

investigation leading to the holding of the first court martial; the decision to 

discontinue further proceedings on the basis of there being no prima facie 

evidence against Plaintiff and the reversal of that decision; the further 

complaints lodged against Plaintiff and the commissioning of an investigation 

arising from such complaints; the withholding of the Plaintiff’s promotion to 

the rank of Commander; the decision to remove Plaintiff from the position of 

the Commander of the military police unit, Simon’s Town and his posting in a 

supernumerary position to the Naval Staff College, Muizenberg; the Plaintiff’s 

position whilst posted at the Naval Staff College; the second preliminary 

investigation leading to the holding of the second court martial; the alleged 
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downgrading of Plaintiff’s post at the military police unit and, finally, the offer 

of the post of SSO Protection Services.   I shall now proceed to evaluate the 

evidence tendered in the light of these facts and the applicable legal 

principles to determine if there is merit in all these claims, mindful always that 

the Plaintiff bears the onus to prove these on a preponderance of probability. 

 

THE FIRST COURT MARTIAL

[33] Except as marking the commencement of a series of events which 

constitute the basis of the Plaintiff’s complaints, the first court martial does not 

constitute a basis for constructive dismissal.   The Plaintiff, in this court 

martial, was acquitted of the charges levelled against him.   The employment 

relationship did not become intolerable because of this specific incident.   The 

Plaintiff did not resign as a result of his arrest on 9 September 1993 and, as 

has already been pointed out, the court martial was decided in his favour and 

he subsequently continued with his employment duties unhindered.   The fact 

that this court martial received extensive publicity did not in itself render the 

employment relationship between Plaintiff and his employers to be 

intolerable.   And so was the reversal of the decision to discontinue further 

proceedings, which in no way had any profound effect on the employment 

relationship between Plaintiff and his employers.   As a matter of fact, 

subsequent to the first court martial the Plaintiff was positively assessed in a 

subsequent merit assessment.   Thus, this specific incident does not meet 
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any one of the requirements for a constructive dismissal as set out in Jooste 

and Mafomane, supra. 

  

[34] The preliminary investigations instituted against Plaintiff came about as 

a result of complaints levelled against him.    The reports leading to the arrest 

and the subsequent preliminary investigations that Plaintiff had played a role 

in planting dagga in the vehicle of a co-employee and threats of physical 

harm to that employee just could not have been ignored.   The fact that the 

Defendant initially formed a view that no prima facie case had been made out 

against Plaintiff negatives any suggestion that the institution of disciplinary 

proceedings against the Plaintiff were intended to render the employment 

relationship intolerable.   It may well be so that the Plaintiff was not consulted 

prior to the reversal of a decision not to prosecute and no fresh evidence was 

made available to justify the reversal of that decision but that in itself is no 

reason for Plaintiff to conclude that subsequent proceedings were intended to 

bring about a breakdown in the employment relationship or were intended to 

squeeze Plaintiff out of the military community.   The Plaintiff may very well 

have been unhappy about the reversal of the decision to prosecute but such 

unhappiness did not cause Plaintiff to resign nor can it be said that Plaintiff’s 

subsequent prosecution was based on malice. 

  

THE SECOND COURT MARTIAL 
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[35] The second court martial, which was commenced after a period of a 

year had elapsed after the complaints were lodged against Plaintiff, similarly 

cannot be said, on its own, to have brought about the irretrievable breakdown 

in the employment relationship between the Plaintiff and his employers.    

Although Plaintiff was initially convicted of two charges of the initial eight 

charges preferred against him, the convictions were subsequently reversed 

as a result of the recommendation by the independent review officer.   Yes, it 

is so that Plaintiff was deprived of legal representation of his preference in the 

person of Curry because of a perception that he was a potential witness, but 

Plaintiff did not suffer any real or actual prejudice because of this fact 

specifically because of the subsequent reversal of his conviction.   It is 

perfectly understandable why Curry was perceived a potential witness and 

this is because of his presence in the alleged Ganzekraal incident which was 

the basis of some of the complaints lodged against Plaintiff. 

 

[36] The promotion of Plaintiff to the rank of commander was withheld whilst 

the investigations preceding the second preliminary enquiry and the second 

court martial were pending.   However, the Plaintiff’s promotion was 

subsequently re-instated with effect from 1 January 1995.   This incident, on 

its own, did not cause Plaintiff to resign and can therefore not be said to have 

caused the employment relationship to become intolerable.   The Plaintiff also 

complains about the attitude of the investigating officer in the person of Van 
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den Raad.   The attitude of the investigating officer could well have been 

hostile towards the Plaintiff but, certainly, the Plaintiff could not have 

expected Van den Raad to have been his bosom friend whilst investigating 

serious allegations against him.   There probably could have been some 

irregularities committed in the course of the second preliminary investigations, 

but this did not leave Plaintiff without a remedy.   The Plaintiff could well have 

taken the preliminary investigations complained of on review.     Furthermore, 

whatever irregularities there could have been, these did not cause Plaintiff to 

resign so that, in that context, the conduct complained of did not constitute a 

basis for constructive dismissal.   Moreso, Plaintiff did not resign as a result of 

this incident, so that it cannot be said that this incident on its own rendered 

the employment relationship between the Plaintiff and his employers 

intolerable in the manner suggested in Jooste and Mafomane, supra.   And 

then of course, there is also a matter of the Plaintiff’s position at the Naval 

Staff College, Muizenberg.   I shall proceed to consider this latter issue to 

determine if it constitutes a sufficient basis to found a claim based on 

constructive dismissal. 

 

POSITION AT NAVAL STAFF COLLEGE

[37] The Plaintiff had been posted to the Naval Staff College, Muizenberg 

since his return from a compulsory vacation leave at the beginning of March 

1995.   He had remained at the College in a supernumerary position until his 
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resignation more than two years later.   The Plaintiff’s complaint is that whilst 

posted at the College, he was not placed in working conditions befitting his 

rank and status; that he was placed in a secretary’s office, without a desk but 

only a chair and without the bare minimum of infrastructure and facilities 

befitting his rank.   According to his evidence, Plaintiff was shunned by senior 

officers at the College and at times embarrassed in front of junior officers.    

 

[38] During the course of his sojourn at the College, the Plaintiff was 

provided with delegation of duties in respect of the position of Staff Officer: 

Research and Development and, later in the course of his stay, he was 

appointed an Acting Logistician.   In respect of these two positions, so Plaintiff 

alleges in his Particulars of Claim and so also did he testify in his evidence, 

he was not provided with the necessary training, aptitude or skills in order for 

him to properly function in the aforementioned positions.   It boils down 

thereto, according to his evidence, that although he was given tasks to 

perform, he was not provided with the necessary support systems to enable 

him to properly perform the tasks given to him. 

 

[39] In regard to both the position of the Research and Development and the 

position of Logistician, the evidence tendered on behalf of the Defendant, and 

so was it also submitted in argument, is that there was abundance of skills 

resources available to Plaintiff to enable him to properly perform these tasks.   
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In respect of both positions, so it was contended in evidence, the Plaintiff was 

placed in a supervisory position, with subordinates under him possessed with 

the necessary skills and experience to perform the required tasks.   It was 

envisaged that these subordinates would in turn report to Plaintiff so that 

whatever lack of skills and experience Plaintiff may have had at the time did 

not mean no work would have been done at all.   The Plaintiff naturally 

disputes this in his evidence but what is clear on basis of the evidence is that 

the Plaintiff remained at the College until he tendered his resignation, 

continued to remain at the College until his effective departure from the 

SANDF on 31 December 1997 and did not resign because of delegation of 

duties which he could not perform because of lack of skills and experience.      

One would wonder, if indeed Plaintiff had felt he was hard done by the 

allocation of these duties, why Plaintiff did not resort to available internal 

remedies in the form of a grievance procedure.   Furthermore, at all material 

times covering the incidents complained of, the Plaintiff was in constant 

contact with his legal representatives who, on Plaintiff’s instructions, had 

constant communication with the National Headquarters and would have 

communicated these misgivings on behalf of Plaintiff.   In none of the 

correspondence emanating from Plaintiff’s legal representatives to the 

National Headquarters was the attention of the authorities drawn to these 

issues.   The probable inference that can be drawn from this omission is that 

Plaintiff never raised the issues he is now complaining about with his legal 
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representatives or if he did, his legal representatives did not execute their 

mandate properly. 

 

TERMINATION OF A CAREER AS A MILITARY POLICEMAN 

[40] The Plaintiff did not return to his post at the military police unit after he 

had been instructed to take compulsory vacation during early February 1995.   

He had, with effect from 1 January 1995, been promoted to the rank of the 

Commander whilst serving in the post of officer in charge of the naval military 

police unit in Simon’s Town.    There is evidence to the effect that the military 

police structure was being re-organised countrywide and, for this reason, it 

would not have been possible for Plaintiff to be returned to his post in Simon’s 

Town as it had already been filled by a person of a lower rank.   It was also 

suggested in evidence that, in any event, it would not have been advisable for 

the Plaintiff to be returned to his post as there was a perception that the 

relationship between Plaintiff and a substantial number of his subordinates in 

the naval military police unit had deteriorated to an extent that no meaningful 

purpose would be served by returning Plaintiff to his original post.   There are 

conflicting versions as regards the circumstances which led to Plaintiff’s post 

being removed from naval military police unit which, in my view, are not 

pertinent to the determination of the dispute regarding the alleged 

downgrading of Plaintiff’s post.   The Plaintiff’s complaint centres around the 
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failure by the SA Navy to afford him an opportunity to be heard when the 

proposed restructuring would most pertinently affect his existing rights. 

 

[41] What is abundantly clear, though, on basis of evidence, is that in the 

course of a conversation with Du Toit on 1 October 1996, the Plaintiff was 

offered an alternative position of SSO Protection Services.   This offer was 

confirmed in writing per a letter addressed to Plaintiff dated 9 October 1996 

and Plaintiff rejected it out of hand by way of a letter from his attorneys dated 

1 November 1996.  Furthermore, the fact of offering the Plaintiff the 

alternative position of SSO Protection Services did not render the 

employment relationship with his employers intolerable.   The Plaintiff did not 

resign when the post was offered to him.   When the Plaintiff rejected the offer 

he did not simultaneously, or shortly thereafter, tender his resignation on the 

basis that the employment relationship had become intolerable.   He 

remained with the Navy for a period of somewhat seven (7) months after he 

had rejected the offer.   Moreover, the fact of the alleged downgrading of his 

post as constituting constructive dismissal was introduced by way of an 

amendment at a late stage during trial and thus did not form part of the 

factors constituting constructive dismissal when Plaintiff’s Particulars of Claim 

were originally formulated.   Whether or not the alleged downgrading of his 

post was discussed with him, that fact definitely did not cause Plaintiff to 
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leave the SA Navy after he had learnt of the downgrading of his post and thus 

did not render the continued employment relationship intolerable. 

 

THE OFFER OF SSO PROTECTION SERVICES 

[42] As has already been pointed out, the post of SSO Protection Services 

was offered to Plaintiff on 1 October 1996.   This was being offered to him as 

an alternative to the one from which had since been removed from the 

military police unit, Simon’s Town.   Du Toit testified that the post had hitherto 

existed as SSO Protection Services and Amphibian Warfare, which was then 

an amalgamation of two separate functions lumped together for sake of 

convenience.   Du Toit testified that before the post was offered to Plaintiff a 

decision had been taken to split the two disparate functions, these being the 

protection services and the amphibian warfare.   Du Toit testified that the 

separation of the SSO Protection Services from the Amphibian Warfare was 

specifically aimed at accommodating Plaintiff in order to advance his career 

within the SA Navy.   It was further contended in evidence on behalf of the 

Defendant that Plaintiff was considered well qualified for the post because of 

his considerable experience in policing and protection work.   The post would 

have involved, amongst other things, the provision of VIP protection to 

dignitaries visiting the country as the core of protection services had since 

shifted focus from the external threat presented by insurgent forces and had 

largely been replaced by an internal threat arising from theft of State property 
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and criminal activity of the like.   The decision thus taken was that the 

protection services component be offered to Plaintiff.   This offer was 

preceded by an earlier meeting between Du Toit and the Plaintiff on 13 

September 1996.   At that meeting Plaintiff was informed by Du Toit that the 

Navy was considering alternative positions for Plaintiff and was asked if he 

had any suggestions to make.   The Plaintiff’s response was that he leaves 

the question of his career in the hands of the Navy, but that he is transferable. 

 

[43] At a subsequent meeting between Plaintiff and Du Toit on 1 October 

1996 and when the post of SSO Protection Services was being offered to 

him, the latter, without discussing the offer, or asking any questions in relation 

thereto, asked to be excused.   On 1 November 1996 the Plaintiff, through his 

legal representatives, informed Du Toit that he is definitely not prepared to 

take the position in Pretoria that was offered to him.   The Plaintiff did not, 

before the rejection of the offer, request any information regarding the offer 

and particularly whether retraining for the position offered was envisaged; the 

Plaintiff made no unequivocal statement that he regarded himself unqualified 

for the job nor a request to the Navy to broaden the search for further 

alternative positions. 

  

[44] In a letter addressed to the Chief of the Navy by Plaintiff’s legal 

representatives dated 28 October 1996, the following observation was made 

  



G F Murray / Min of Defence                                                                                                                                                                     Judgment 

 
35

of and concerning Plaintiff pertaining to a need to move to Pretoria as the 

alternative position offered to him entailed removal to Pretoria in the event of 

acceptance: 

“After some inexplicable delay, it was put to our client that the circumstances (this, 

of course, can only mean the abortive and unjustifiable steps taken by the Navy 

against our client) made it impossible for the Navy to restore Commander Murray to 

his former position; accordingly the Navy suggests a move to Pretoria, but, as our 

client points out, he would then serve with naval officers who will have been through 

the Staff College and would have been infected with suspicions and rumours that 

have surrounded all the steps that the Navy took against our client.   The Navy has 

made no attempt to compensate our client in any way for what appears to be a 

great injustice that has been done to our client.” 

 

[45] No suggestion is made in this letter of Plaintiff not being trained in the 

position offered other than a concern of having to serve with naval officers 

who would have been through the Staff College at the time Plaintiff was 

posted thereat.   The further concern raised in the letter is the fact that no 

attempt was being made at all to compensate Plaintiff in any way for what 

appeared to have been a great injustice that had been caused to Plaintiff.   

The Plaintiff does not, in the aforementioned letter, request for an interview to 

ascertain whether a re-training programme for the position offered was 

envisaged and, if so, what it would entail.   I am not satisfied that the post of 

SSO Protection Services was being offered to Plaintiff in an attempt to 
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squeeze him out of the Navy or, as the Plaintiff has suggested in his 

evidence, to set him up to fail. 

 

PLAINTIFF’S RESIGNATION 

[46] In none of the incidents which occurred prior to October 1996, these  

ranging from the first preliminary investigation and the holding of the first 

court martial; the commissioning of and the investigations conducted by Van 

den Raad and the subsequent interim report arising from such investigations; 

the removal of Plaintiff as the commander of the naval military police unit at 

Simon’s Town; the second preliminary investigation and the holding of the 

second court martial, did the Plaintiff suggest that these caused the continued 

employment relationship between Plaintiff and his employer to become 

intolerable and thus causing the Plaintiff to resign.   As a matter of fact, the 

first court martial was concluded in the Plaintiff’s favour and, accordingly, did 

not cause Plaintiff to resign.   As regards the second court martial, the Plaintiff 

was convicted of two charges of the initial eight charges preferred against 

him.   But in the subsequent review of the proceedings of the second court 

martial, a recommendation was made that the Plaintiff be acquitted of the 

charges of which he was convicted and this could not have been the cause 

for Plaintiff to tender his resignation and, in fact, Plaintiff did not resign.   His 

promotion to the rank of commander was initially withheld but this did not 

cause Plaintiff to resign. 
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[47] I have already referred to the offers made to the Plaintiff relating to the 

position of SSO Protection Services which Plaintiff rejected on the basis that 

it would require Plaintiff to be transferred to Pretoria where he would serve 

amongst officers who would have been through the Muizenberg Staff College 

during his sojourn at that institution and who possibly would have held a low 

opinion of Plaintiff. 

 

[48] On 18 March 1997, the office of the State Attorney, addressed a letter 

to Plaintiff’s then legal representatives advising that “our client has considered the 

motivation contained in your letter for the payment of compensation to your client, but does 

not consider such a step appropriate in the circumstances.   Your client is of course free to 

take the matter up with any other relevant authority.”  

 

The letter continues: “We do not deem it necessary or expedient to deal in any detail 

with the contents of your letter under reply at this juncture, but wish to place on record that 

our client disputes a substantial number of the allegations and inferences contained 

therein.   Our failure to deal specifically therewith in this letter should not in any way be 

construed as indicative of our client’s acceptance of the correctness thereof.” 

 

[49] On 11 June 1997, after a period of somewhat seven (7) months after 

Plaintiff was offered the position of SSO Protection Services, Plaintiff 

addressed a letter to the Officer Commanding SA Naval Staff College, 
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Muizenberg tendering his resignation from the SA Navy.   In this letter, the 

Plaintiff states as the reason for his resignation as being “the continual unfair and 

ill-treatment which I have received from the SA Navy for the past 2½ years has left me no 

alternative but to resign.” 

 

[50] I have already referred to grievance memorandum which the Plaintiff, 

subsequent to his resignation, submitted to the Chief of the Navy.   In 

paragraph 216 of the memorandum, the Plaintiff makes the following 

comment as the reason for his resignation: 

 “After having consulted a third firm of attorneys to act on my behalf and to assist 

me in my dilemma, I was advised to formally resign from SANDF and to institute 

appropriate proceedings against it for financial loss and damages suffered.” 

 

[51] Whilst in his letter of resignation the Plaintiff states as the reason for the 

termination his employment contract as being “the continual unfair and ill-

treatment which I have received from the SA Navy for the past 2½ years”, in 

his grievance memorandum Plaintiff makes it abundantly clear he resigned 

because he received legal advice that the resignation was necessary in order 

to institute appropriate proceedings against the SANDF for financial loss and 

damages suffered.   As it is correctly submitted on behalf of the Defendant, a 

resignation that is brought about by a desire on the part of the employee to 

institute a claim for a substantial amount of money, cannot by any stretch of 

imagination constitute a constructive dismissal. 
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ALLEGED VIOLATION OF RIGHT TO ADMINISTRATIVE JUSTICE

[52] On a number of occasions, both in Plaintiff’s Particulars of Claim and in 

submissions on behalf of Plaintiff, various issues are raised which are alleged 

to have denied Plaintiff an opportunity to be heard before decisions of and 

concerning Plaintiff were made.   These issues range from the alleged failure 

by Simpson-Anderson to have offered Plaintiff an opportunity to give his 

version of the account after the second set of complaints were lodged against 

him; when a decision was made to commission an investigation arising from 

this set of complaints; the withholding of Plaintiff’s promotion pending the Van 

den Raad investigation and the removal of Plaintiff from his post in the 

military police unit in Simon’s Town.    

 

[53] The basis of the Plaintiff’s complaint is that on each occasion when a 

decision was made in regard to these issues, Plaintiff was not provided with 

an opportunity either to comment on these issues or to make an input before 

decisions in regard to the issues referred to were made.   Plaintiff thus 

contends that the manner in which the decisions in regard to these issues 

was made constitutes a violation of his right to fair administrative justice 

which, in turn, constitutes a violation of his fundamental right to fair labour 

practices. 
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[54] In the circumstances of this matter it is not necessary for me to 

determine the merits or demerits of these claims save to make an observation 

that the alleged claims occurred long before the Plaintiff tendered his 

resignation.    As such, even if I were to determine these issues in favour of 

Plaintiff, I would find it difficult to find a causal nexus between these claims 

and the Plaintiff’s resignation. 

 

[55] In any event, and as is correctly pointed out by Mr Treurnicht in his 

submission and in argument, what I need to determine is not whether the 

employers’ conduct, in dealing with the Plaintiff, was fair or not fair, but what I 

need to determine is whether the Defendant’s action, through its employees, 

viewed objectively, rendered the employment relationship intolerable.   I am in 

perfect agreement with Mr Treurnicht that the proceedings before me are not 

review proceedings where I am called upon to consider whether a particular 

act is fair and reasonable, or whether it is so lacking in administrative 

justifiability that it falls to be set aside on review. 

 

[56] In any event I am not persuaded that the alleged violations of Plaintiff’s 

right to administrative justice rendered the employment relationship between 

Plaintiff and his employers to become intolerable.  Even if the alleged 

violations of Plaintiff’s right to fair administrative justice were true and thus 

constituted a violation of Plaintiff’s right to fair labour practices, Plaintiff’s 
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resignation arising from such violations would not have been an act of last 

resort.  The grievance procedure would still have been available to Plaintiff 

and, at most, the review of the decisions complained of by a competent 

tribunal. 

  

[57] I have thus considered the Plaintiff’s various basis of complaint, both 

individually and cumulatively, in the light of the evidence as a whole.   I am 

not persuaded that the Defendant’s actions complained of, both individually 

and cumulatively, in the instance of this matter, constitute a sufficient basis to 

found a claim on constructive dismissal. 

 

[58] In the light of the evidence as a whole, I am unable to find that the 

Plaintiff’s resignation from the SANDF on 11 June 1997 was as a 

consequence of the Defendant having rendered the employment relationship 

intolerable. 

 

[59] In the result the order I make is as follows: 

Plaintiff’s claim is dismissed with costs, inclusive of costs consequent 

upon employment of two Counsel. 

 

……………………….. 
N  J Yekiso, J  
 

  


