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INTRODUCTION 

 

1. These further written submissions are made on behalf of the third and fourth 

applicants.  As in the main submissions, for ease of reference the third and 

fourth applicants will herein be referred to as “the DGHS applicants”.  

 

2. In accordance with the Further Directions issued by the Chief Justice dated 6 

December 2006, para 2.2, these further submissions are made in response to the 

written submissions filed by the amici with this Court. 

 

MOOTNESS 

 

3. Each of the amici admitted before this Court (together with the DGHS 

applicants and the first and second applicants) submit that the case is not moot.  

The only party contending that the case is moot is the respondent.  

 

4. In this regard it is submitted that the view of the Governing Body Foundation 

(representing 500 School members spread across the Western Cape, Eastern and 

Northern Cape, Gauteng Mpumalanga and Limpopo, and KwaZulu-Natal) is 

particularly significant when in para 59 of its written submissions it says that the 

effect of the High Court’s order remains that “school governing bodies are left 

in the position of not knowing to what extent they need to continue to find the 

appropriate balance in each case between accommodating the needs and 

requirements of the school community on the one hand and, on the other, the 

religious or cultural practices of the individual learner concerned, or whether 
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they must now make a blanket allowance for any manifestations of cultural 

diversity and differentiation.”  

 

5. This view underscores the earlier submissions that this matter raises live and 

existing issues and controversies around school codes of conduct which are of 

considerable public importance and where the interests of justice warrant a 

decision by this Honourable Court.   

 

 

THE EQUALITY ACT AS THE BASIS FOR RESPONDENT’S 

CAUSE OF ACTION  

 

6. The respondent’s cause of action is founded on the Promotion of Equality and 

Prevention of Unfair Discrimination Act 4 of 2000 (“the Equality Act”). 

 

7. It is the understanding of the DGHS applicants that – because the claim is 

brought under the Equality Act – the matter before this Court is one that 

involves a claim of discrimination.  As was said in the main written submissions 

at para 63, “[t]he constitutional rights relied on in this case include the right to 

freedom of religion, the right to culture, and, in respect of these two rights, the 

right not to be unfairly discriminated against on the basis of religion or 

culture.” (Emphasis added).   

 

8. As the case is one involving a claim of discrimination under the Equality Act it 

was necessary for the respondent to show that the school rule in question, which 
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prohibited the wearing of all jewellery except wristwatches and one ear stud or 

sleeper in the lobe of each ear, imposed a burden, obligation or disadvantage on 

Sunali on the basis of her culture and/or religion in a manner which amounts to 

unfair discrimination1.  

 

9. It was insufficient to say that the rule imposed a burden on Sunali as it imposed 

the same burden on every girl who wished to wear a nose stud or any other item 

of jewellery or personal adornment. What had to be demonstrated was that the 

burden was imposed “on one of the prohibited grounds”, in this case culture. 

However it is clear that questions of culture did not enter into the picture when 

the rule was formulated in consultation with all stakeholders. The Governing 

Body Foundation is accordingly correct2 in saying that the present case involves 

issues of indirect discrimination.  

 

10. It follows that in claiming an exemption from the rule for her daughter the 

Respondent had to demonstrate that the rule either was more advantageous to 

girls belonging to another religious or cultural group in regard to the wearing of 

symbols identifying their membership of that group or that, notwithstanding its 

apparent neutrality, it bore particularly harshly on members of Sunali’s group. 

Neither case was sought to be made, much less demonstrated. The claim was 

one for outright exemption from the rule because it prevented Sunali from 

wearing the nose stud and it was claimed that the wearing of the nose stud had 

cultural significance. 

 

                                                           
1  See the definition of “discrimination” in section 1(1) of the Act 
2  Para 18 of their submissions. 
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11. The formulation of the claim in this way is founded on the proposition that any 

interference with a person’s right to manifest their culture is discriminatory, but 

it is submitted that this is not correct. Discrimination requires more as appears 

from this Court’s jurisprudence. It requires that there be differentiation between 

groups on the grounds or because of their culture. Thus for example the rule 

applied in all courts of law that during the sitting of the court spectators should 

be silent prevents the devout Catholic from saying the rosary aloud and the 

devout Muslim from saying their midday prayers in the court. A breach of the 

rule will result in their eviction from the court or possibly charges of contempt. 

However that does not mean that these persons are discriminated against on the 

grounds of their religion. The rule is entirely neutral and is as much directed at 

private conversations and commentary on the proceedings as it is against these 

forms of religious observance. 

 

12. Here the essence of the respondent’s complaint against the school is that her 

religion and/or culture entitle her to an exemption from the school’s code on the 

wearing of jewellery and other adornments. This claim she seeks to found on 

unfair discrimination and that alone. Put differently, her claim is that she has 

suffered unfair discrimination because the school has refused to accept her 

demand to be exempted from the code for cultural reasons. Accordingly, while 

this case is one “in which the self-standing rights of belief and equality (non-

discrimination on the basis of one’s beliefs) are enmeshed”, that enmeshment in 

no way detracts from the fact that the cause of action is unfair discrimination.  
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13. In the circumstances, it is submitted that it is not open to the amici or any other 

party to advance arguments that are based on causes of action that are not 

grounded in the Equality Act.  Accordingly, the respondent is not permitted to 

raise (for the first time before this Court) the argument that the DGHS 

applicants in some way have violated Sunali’s right to freedom of expression by 

refusing her the right to wear a nose stud.  Similarly, it is not open to the Natal 

Tamil Vedic Society Trust (“NTVS”) and the Freedom of Expression Institute 

(“FXI”) to raise arguments about freedom of expression before this Court.   

 

14. That is because the Equality Act strictly circumscribes the causes of action 

which may be brought under its remit, namely, causes of action limited to 

claims of unfair discrimination.  In this regard reference can be made to the 

following passage from the December 2006 edition of Juta's Quarterly Review 

of South African Law (“Constitutional Law” by Steven Budlender and Kate 

Hofmeyr).  In paragraph/section 2.12 the following is stated: 

 

“However, the equality court only has jurisdiction over issues covered 

by the Equality Act – that is, predominantly issues of unfair 

discrimination. This means that the equality court is apparently 

precluded from dealing with other claims that may simultaneously 

arise from the same set of facts giving rise to the complaint of unfair 

discrimination, whether those claims relate to the rights to dignity, 

expression, freedom of religion, socio-economic rights or other 

rights.” 

 

15. It is submitted that the statement in the written submissions of the Governing 

Body Foundation at para 9 is correct where it is submitted that “this case must 

be decided within the four corners of the Equality Act and that constitutional 
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rights other than the right to equality enshrined in section 9 are only of 

relevance to the extent that they inform the proper interpretation of the Equality 

Act and cannot be relied on as independent grounds or causes of action”. 

 

16. In any event it is difficult to see on what basis a claim based on interference 

with Sunali’s rights of freedom of expression could succeed if there has been no 

unfair discrimination against her in relation to her right to cultural expression. 

That would elevate freedom of expression into a ‘higher’ right than cultural 

expression deserving of more stringent protection and this court’s jurisprudence 

has repeatedly stated that the Constitution does not contemplate a hierarchy of 

rights. It is submitted that the right to expression of one’s culture or religion is a 

manifestation of the broader right of freedom of expression and not distinct 

from it. Accordingly if a claim that there has been unfair discrimination on 

cultural grounds is unfounded a claim based on an infringement of the right of 

freedom of expression will also fail. 

 

 
THE IDENTIFICATION OF CULTURE 
 

17. In paragraph 16 of the written submissions of the NTVS and the FXI reference 

is made to certain overseas cases on the identification of cultural practices. It is 

submitted that these cases are helpful and supportive of the submissions in 

paragraphs 84 and 85 of the original submissions of the DGHS applicants that 

cultural practices, unlike religious ones, are reasonably susceptible of being 
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demonstrated by evidence.3 One cannot have a cultural practice constituted by 

one person or a family or the fact that a small section of the community follows 

the practice but for diverse reasons and the group otherwise has no distinctive 

features. Cultural groups are identifiable and in this case the group identified 

was said to be the South Indian Tamil group. It was incumbent on the 

respondent to show therefore that the wearing of a nose stud is a general custom 

or practice in this group and regarded by them as being an expression of their 

cultural heritage.    

 

18. The asserted right is the right to cultural expression, that is, the outward 

manifestation of a particular culture. It is a public manifestation of the right to 

be different and to express that difference for others to see that one is different. 

It is accordingly submitted that the NTVS and FIX are incorrect in saying4 that 

it is irrelevant whether the public at large recognises a symbol or adornment as 

cultural. (The question of public approval is irrelevant and has not been 

suggested by the DGHS applicants.) The problem here is that it is 

indistinguishable from a conventional and popular item of jewellery.  

 

19. This submission is an endeavour to circumvent a major difficulty with the claim 

that the nose stud is an expression of culture. That difficulty arises because it is 

generally accepted and perceived as a simple item of jewellery popular among 

young girls of Sunali’s age. No-one, even a person belonging to the South 

Indian Tamil group, would know on seeing Sunali whether she is expressing her 

                                                           
3  This is the relevance of properly identifying the claim by the respondent as one based on 

culture and not religion. It goes to the issue of whether there is proper evidence to show 
discrimination. It is not an attempt to create a hierarchy where religious rights outrank cultural 
rights as suggested by the NTVS and the FIX in para 26 of their written submissions. 
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culture or keeping up with fashion, particularly when she is dressed in a school 

uniform that is designed to be neutral on these issues. In the same way a girl 

wearing a cross may be a devout Christian or simply imitating a pop star such as 

Madonna. 

 

20. It is submitted that it is highly relevant to the issue of discrimination in the 

context of a school that the particular cultural manifestation has this property of 

ambiguity so that the exemption sought has the potential to create resentment in 

the body of learners. This is one of the reasons that underpins the adoption of 

the code, namely securing a school environment where matters of dress and 

appearance do not become a field of contestation because all are seen to be 

equal and are treated equally. 

 

21. It is wrong to characterise this5 as “compulsion to assimilate”.  Assimilation 

suggests that there is a dominant culture that is given preference and to which 

all must conform by suppressing their own. However that is not the case here. 

There is no dominant culture manifested by prohibiting the wearing of nose 

studs and the evidence suggests that the abolition of this rule would result in 

many girls wearing nose studs and other piercings or other forms of personal 

adornment.  The rule is a neutral one directed at removing areas of social 

competition based on dress and appearance amongst socially aware girls at a 

formative stage of life in the interests of maintaining a disciplined learning 

environment with minimal distractions. A culturally neutral rule directed at 

                                                                                                                                                                      
4  Paras 34 and 38 of their written submissions. 
5  As the NTVS and FIX do at para 19 of their submissions. In para 23 they speak of “forcing 

her to conform to mainstream norms”, but there is no evidence that such norms exist or that 
they played any role in the formulation of the rule. 
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achieving uniformity for legitimate educational purposes is not oppressive of 

the right to cultural expression. Parents who do not agree that such rules serve a 

useful educational purpose or regard them as unduly restrictive send their 

children to schools that do not have such rules.  

 

 

THE SUGGESTION THAT NO JUSTIFICATION HAS BEEN 

ADVANCED FOR THE DGHS RULE AND ITS APPLICATION 

TO SUNALI 

 

22. It is the submission of the DGHS applicants that no person has an absolute 

claim to practise their religion or culture without external interference6. In a 

school environment this “external interference” normally comes in the form of 

uniform codes governing dress, adornment and appearance at school.    

 

23. There is a suggestion by the NTVS and FXI amici before this Court, which is 

echoed by the respondent, that the interference by the DGHS applicants with 

Sunali’s rights is interference in respect of which the DGHS applicants offer no 

justificatory evidence.   

 

23.1. In paragraph 6.17 of the respondent’s submissions it is claimed that 

“there is no evidence on the record that establishes the purpose 

behind the discrimination”.  The suggestion appears to be that the 
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DGHS applicants have failed to provide evidence that having a 

school uniform secures the important objectives to which the 

applicants have drawn attention.  Certainly, that appears to be the 

substance of the charge in paragraph 6.22.1 of the respondent’s 

submissions (that the DGHS applicants have raised justifications for 

the school uniform “without factual justification”).  

 

23.2. And, in the submissions of the NTVS and FXI, it is said that there 

has not been “any … adequate justification put up for the incursion 

[by the imposition of the uniform code] into Sunali Pillay’s rights to 

freedom of expression” (at para 49). 

 

24. With respect, that is not so.  Rules prescribing a school uniform and restrictions 

on personal appearance and prohibiting methods of adornment may justifiably 

be imposed by schools as is borne out by the National Guidelines on School 

Uniforms (“the Uniforms Guidelines”).  The Uniforms Guidelines highlight the 

rationale underpinning and justifying the “external interference” with the rights 

of learners such as Sunali in relation to their cultural or religious beliefs or 

expressive rights brought about by the application of the DGHS uniform code. 

The Guidelines – in terms that resonate with the reasons advanced by the third 

applicant regarding the importance of the Durban Girls High School uniform 

code7 – assert from the perspective of the national Department of Education that 

                                                                                                                                                                      
6  In addition to the cases mentioned in the original submissions the Grand Chamber of the 

European Court of Human Rights has upheld the decision in Şahin. See Şahin v Turkey (2007) 
44 EHRR 5. 

7  For those reasons, see the Record, vol. 2, paras. 40-48, pp 104-115. 
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school uniforms and uniform dress codes serve important social and educational 

purposes.  These include: 

 

24.1. reducing discipline problems (section 5); 

 

24.2. enhancing the learning environment (section 6); 

 

24.3. helping parents and learners resist peer pressure that leads children to 

make unnecessary demands for particular and often expensive items 

(section 6(2)); 

 

24.4. instilling discipline (section 6(5)), and; 

 

24.5. helping learners to concentrate on their schoolwork (section 6(6)).   

 

25. The South African Department of Education and the DGHS applicants are not 

alone in this view regarding the importance of school uniforms.  The United 

States Department of Education’s Manual on School Uniforms, 

(http://www.ed.gov/updates/uniforms.html) begins with the sentence, “A safe 

and disciplined learning environment is the first requirement of a good school” 

and under the heading “Treat school uniforms as part of an overall safety 

program” the Manual states as follows: “Uniforms by themselves cannot solve 

all of the problems of school discipline, but they can be one positive 

contributing factor to discipline and safety.” 
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26. Furthermore, the DGHS applicants reiterate the undisputed evidence before this 

Court that the code of conduct was drawn up after extensive involvement of and 

input from a diverse range of groups, including Hindus.  For the Court to accept 

the respondent’s contention that the DGHS applicants’ support for the uniform 

code is without “factual justification” would be to ignore the views of the 

educators, parents and learners that were involved in drawing up the uniform 

code and who expected it to be enforced by the school on their behalf. It would 

also ignore the uncontroverted evidence about the importance of uniform codes 

advanced by the third applicant – an experienced educator and principal of a 

well-established school with over 1000 pupils drawn from diverse backgrounds. 

Indeed no attempt at all was made to challenge this evidence or to suggest that it 

was misplaced or misguided8. The approach of the respondent was to accept the 

code but to demand an exemption for Sunali.   

 

27. Indeed, if there is a party before this Court that has not provided the requisite 

evidence to permit a proper balancing of rights and a meaningful enquiry into 

allegations of unfair discrimination, it is the respondent.  It is reiterated that this 

Court has been denied any evidence whatsoever about Sunali’s true religious or 

cultural beliefs regarding the nose stud. There is nothing that this Court can 

draw on to weigh the untested claim to cultural expression against the asserted 

and accepted educational purposes.   

 

                                                           
8  It is revealing that the respondent herself recognises that a nose stud is a trendy fashion item.  

See, for example, Record: volume 3 page 239 lines 9-11. When cross-examined on what the 
school’s approach should be to a person who simply defied the uniform code by refusing to 
wear the school badge her approach was that Suanli had no problem with the uniform and was 
wearing it.  
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28. In respect of the purpose or value of school uniform codes, at paragraph 

6.33.3.4 of the respondent’s submissions it is said that “allowing an exemption 

would not undermine the core purpose of maintaining discipline in the school”. 

With respect, how does the respondent know this? She adduced no evidence to 

sustain this bald claim and there is simply no reason for this Court to reject the 

experienced views of the third applicant to the contrary. That evidence showed 

that there was already resentment among the girls at the school about the 

perceived favourable treatment of Sunali. 

 

 

RESPECT FOR THE DECISION MAKERS  

 

29. It is submitted that this Court should respect the factual justification offered by 

the applicants for the application of the uniform code to Sunali in the sense that 

this court referred to deference or respect for the decision of a decision maker in 

the Bato Star case9.   

 

30. It is submitted, with respect, that this Court ought to decline what amounts to an 

invitation by the second and third amici and the respondent to assume superior 

wisdom in relation to the importance or otherwise of uniform codes and their 

utility within the complex field of education.  

 

31. It is accepted that judicial respect or deference does not mean a refusal by the 

judiciary to decide on the constitutional validity of bodies such as schools 
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regulating the conduct of its pupils. It should not preclude ordinary scrutiny of 

such acts. The school’s regulatory power must be constrained by the 

requirement that rights be protected. If the court thinks that the rights of 

individuals are being infringed and that the infringement is not justified by a 

sufficiently important competing public interest, it should not defer to the body 

whose decision it is reviewing on the question of whether the sacrifice of the 

interests of the individual is justified. That said, the court should allow ample 

scope for the development of policy and the promulgation of regulations by the 

school administration, recognising that rights ought sometimes properly give 

way to contrary public needs, such as the education of pupils. The claim is not 

that judges should defer to views that they think are erroneous, but rather that 

judges should allow educators considerable latitude for policy-making within 

the constraints of the Constitution, properly interpreted.  

 

32. Thus, for example, in the US decision, Canady v. Bossier Parish School Board 

240 F.3d 437, U.S. Ct. App. 5th Circuit (2001), the Court held (at para [3]) that 

“[s]chool boards, not federal courts, have the authority to decide what 

constitutes appropriate behavior and dress in public schools” and later: “it is 

not the job of federal courts to determine the most effective way to educate our 

nation’s youth” (para [8]). The reason the school administration is invested with 

authority is because of their expertise and experience in educational matters. It 

is for this reason that the House of Lords in Begum took the view that it would 

be slow to interfere with the decisions of the school authorities concerning 

                                                                                                                                                                      
9  Bato Star Fishing (Pty) Ltd v Minister of Environmental Affairs and others 2004 (4) SA 490 

(CC), paras 46-48. 
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school uniforms unless there was a clear violation of the right to freedom of 

religion. 

 

33. The question of appropriate deference to be accorded by courts to educators is 

usefully illustrated by cases in the United States dealing with freedom of 

expression in schools.  These cases highlight, it is submitted, not only that 

deference ought to be appropriately accorded to educational institutions vested 

with statutory authority in respect of education because of their skill and 

experience in the field.  The cases also illustrate that the arguments advanced by 

the respondent and the NTVS and FXI regarding the apparent violation of 

Sunali’s freedom of expression10 are without merit. 

 

34. The US Supreme Court has not yet addressed the issue of whether school 

uniforms violate the right to freedom of expression. This issue has, however, 

been addressed by the US Court of Appeals, most recently in January 2001, 

when the US Court of Appeals upheld the constitutionality of a mandatory 

public school uniform policy in a Louisiana school district (Canady v Bossier 

Parish School Board, 240 F.3d 437, U.S. Ct. App. 5th Circuit (2001)). The 

court confirmed that clothing and adornment could be protected under the right 

to free speech: 

 

“While a person's choice of clothing may be predicated solely on 

considerations of style and comfort, an individual's choice of attire also 

                                                           
10  Arguments that, as already submitted, are not open to be made as new causes of action under 

the Equality Act – see further the submissions above under the heading “The Equality Act as 
the basis for Respondent’s Cause of Action”.  
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may be endowed with sufficient levels of intentional expression to elicit 

First Amendment shelter.” 

 

35. Assuming (without deciding) that the student’s choice of clothing merited 

protection under the First Amendment, the court nevertheless, proceeded to take 

the view that: 

 

“[w]hile certain forms of expressive conduct and speech are sheltered 

under the First Amendment, constitutional protection is not absolute, 

especially in the public school setting. Educators have an essential role 

in regulating school affairs and establishing appropriate standards of 

conduct.” (para [1]). 

 

36. The court found that, as in the case before this Court: “the School Board's 

mandatory uniform policy is viewpoint-neutral on its face and as applied” (para 

[6]). The Court found that:  

 

“the School Board's uniform policy will pass constitutional scrutiny if it 

furthers an important or substantial government interest; if the interest 

is unrelated to the suppression of student expression; and if the 

incidental restrictions on First Amendment activities are no more than is 

necessary to facilitate that interest.” (para [7]). 

 

37. The court found (at para [8]) that “improving the educational process” (as 

evidenced by the school district’s assertion that the uniform policy reduced 

disciplinary problems) was an important and substantial government interest. In 

upholding the imposition of mandatory uniforms, the court noted that the 
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school’s policy was “viewpoint-neutral” and that students still could express 

themselves through other mediums during the school day. 

 

38. Most importantly of all for the present case, the Court went on to find that: 

 

“The School Board's purpose for enacting the uniform policy is to 

increase test scores and reduce disciplinary problems throughout the 

school system. This purpose is in no way related to the suppression of 

student speech. Although students are restricted from wearing clothing 

of their choice at school, students remain free to wear what they want 

after school hours. Students may still express their views through other 

mediums during the school day. The uniform requirement does not bar 

the important ‘personal intercommunication among students’ 

necessary to an effective educational process.”  (at para [8]). 

 

39. Should the wearing of a nose stud be construed as expressive conduct by this 

Court, Canady is relevantly similar to the present case and supports the denial 

of an exemption for the respondent on the basis of the right to freedom of 

expression. As in Canady, the school uniform is unrelated to suppression of a 

pupil’s right to expression; its purpose is to promote education and reduce 

disciplinary problems (among other objectives). Sunali is free to wear her nose 

stud after school hours and, importantly, she is free to express and communicate 

whatever message she wants to express during school hours in another way. 

 

40. Another US Court of Appeals decision which will assist this Court, is Littlefield 

v Forney Independent School District, 268 F. 3d 275 (5th Cir. 2001). In this 

case, a group of pupils and parents contended that a mandatory school uniform 

violated the right to freedom of expression. The court ruled that the school’s 
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uniform policy was constitutional. The school district passed the mandatory 

uniform policy “to improve student performance, instil self-confidence, foster 

self-esteem, increase attendance, decrease disciplinary referrals, and lower 

drop-out rates.”  The Court held that the pupils had failed to show that the 

policy was intended to suppress free-expression. 

 

41. So too, this Court’s attention is drawn to Phoenix Elementary School District 

No. 1 v Green, 943 P.2d 836 (Ariz. App. Div. 2 1997) in which the Court of 

Appeals of Arizona upheld the constitutional validity of a school uniform on the 

grounds that it had a reasonable relation to the pedagogical purpose of the 

school, including the promotion of a more effective climate for learning and 

increased campus safety and security.  

 

42. See also in this regard, Vines v Board of Education of Zion School District No 6. 

2002 WL 58815 (N.D. Ill. 2002) 46 in which the plaintiffs objected to their 

daughter’s wearing a school uniform and it was held that the uniform had not 

violated the right to free speech. 

 

43. It is submitted that the following important points emerge from US First 

Amendment jurisprudence. The first is amply illustrated by the Canady 

decision, namely, that courts should be loathe to second-guess the educational 

motivations underpinning a School’s decision to impose neutral uniform codes 

(and particularly where there is no evidence to gainsay such contentions).  The 

second point – which also goes to deference and to the appropriate approach to 

claims of rights violations by students in schools – is well expressed by the US 
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Supreme Court which has determined that rights of students in the public 

schools must be “applied in light of the special characteristics of the school 

environment.” (Hazelwood School District v. Kuhlmeier, 484 U.S. 260, 266 

(1988), at para [2])). The Court has determined that “[a] school need not 

tolerate student speech that is inconsistent with its 'basic educational mission . . 

. even though the government could not censor similar speech outside the 

school.’” (Kuhlmeier, 484 U.S. at 266 para [2])). Put differently, “the 

constitutional rights of students in public schools are not automatically 

coextensive with the rights of adults in other settings”. (Bethel School Dist. No. 

403 v. Fraser, 478 U.S. 675, 682 (1986), at para [2]). 

 

44. Thus, even if Sunali’s nose stud can be brought within the scope of freedom of 

expression, the evidence in this case does not support an inference that, by 

refusing to grant an exemption to permit Sunali to wear a nose stud, the DGHS 

applicants intended to suppress the expression of Sunali’s viewpoint, because of 

its religious and/or cultural implications or for any other reason or that the 

denial had this effect. Rather, the record demonstrates that the School denied an 

exemption for nose studs because of the serious risk that to grant such an 

exemption would frustrate the purposes of uniforms in a way that is inconsistent 

with and counter-productive to a healthy educational environment. The 

reasoning of US courts, whilst expressed in the context of freedom of 

expression is equally pertinent to the question whether any discrimination in this 

case was unfair and whether the rule is constitutionally justified.  
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CONCLUSION 

 

45. For these additional reasons the DGHS applicants submit that the appeal should 

succeed and the decision of the Equality Court be restored. 

 

 

MALCOLM WALLIS SC 

MAX DU PLESSIS 

LYNETTE NAIDOO 

 

Counsel for the third and fourth applicants 

Chambers 

Durban 

25 January 2007 
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