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INTRODUCTION 

 

1. These submissions are made on behalf of the third and fourth applicants.  The 

third applicant is Mrs. A. Martin, the principal of Durban Girls High School, 

and the fourth applicant is Mrs. F. Knight, the chairperson of the School’s 

Governing Body.  For ease of reference the third and fourth applicants will 

herein be referred to as “the DGHS applicants”.  

 

2. This case arises from the application of the code of conduct of Durban Girls 

High School, one of the largest girls’ schools in KwaZulu-Natal, and its 

prohibition on the wearing of jewellery other than a wristwatch and a single 

plain round stud or sleeper in the lobe of each ear. 

 

3. The respondent, whilst aware of this prohibition and having agreed to it when 

she entered her daughter, Sunali, as a learner at the school, asserts that the 

prohibition is an infringement of her daughter’s cultural right to have her nose 

pierced and wear a nose stud in accordance with family tradition and as an 

indication of her South Indian origin. 

 

4. The respondent’s claim was rejected by the Equality Court in Durban but 

upheld on appeal by the Natal Provincial Division of the High Court.  However 

the Court went further than the claim in respect of Sunali by striking down the 

rule insofar as it related to the wearing of a nose stud by all Hindu/Indian 

learners. It ordered that: “The decision, prohibiting the wearing of a nose stud, 

in school, by Hindu/Indian learners, is declared null and void.” The DGHS 
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applicants now seek leave to appeal to this Court against the decision of the 

Natal Provincial Division (“the Court below”). 

 

5. This matter raises important issues relating to the wearing of cultural or 

religious dress or items of jewellery having a religious or cultural significance 

in schools and whether and to what extent under the Constitution a school is 

entitled to regulate these matters and enforce compliance with its code of 

conduct in circumstances where a learner complains that adherence to the code 

of conduct impacts upon her right to manifest her cultural identity or her 

religious beliefs.  

 

6. The operation of the rule in question goes beyond the particular circumstances 

of the respondent’s daughter and extends to other cultures and other faiths 

represented within the learner body and also to schools other than Durban Girls 

High School.  

 

7. Schools are enjoined by law to formulate codes of conduct for learners and to 

enforce them. The effect of the decision by the Court below is that schools are 

required to permit exceptions from compliance with rules governing dress, 

appearance and the wearing of jewellery and other adornments if the individual 

concerned belongs to a particular group (in this case Hindu/Indian learners). 

Whilst the rationale for the Court below’s order is said to be an interference 

with cultural or religious rights it is not in its terms so confined. Insofar as it 

applies to a situation where the claim to exemption is based on cultural or 

religious rights the order takes no account of how central the particular practice 
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is to the learner and gives no weight to the underlying reasons for the 

prohibition in question. As mentioned the order went even further than this in 

that it conferred a blanket exemption from the rule on all “Hindu/Indian 

learners” irrespective of the reason for their wishing to wear a nose stud. 

 

8. To the DGHS applicants this case is of fundamental importance to the operation 

of Durban Girls High School and the implementation of its code of conduct 

within the parameters set by the Constitution.    

 

BACKGROUND 

 

9. The chronology of this matter is set out in detail in the third and fourth 

respondents’ answering affidavit in respect of the interim order issued by the 

Equality Court.1 

 

10. The most important milestones and factual features of this matter are set out 

below. 

 

Sunali enrolled at Durban Girls High School 

 

11. The respondent chose to send her daughter Sunali to Durban Girls High School. 

Durban Girls High School is a large school with over thirteen hundred learners.  

The body of learners is drawn from all racial groups and from a wide diversity 

                                                           
1 Record, Vol 1 paras 13-66, pp 50-64. 
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of cultural traditions.   The learners practise a number of different religions and 

include agnostics and atheists. 

 

12. In choosing to attend Durban Girls High School both the respondent and Sunali 

were aware that the school had a code of conduct, which they accepted.  

 

13. In terms of the code of conduct the wearing of any item of jewellery other than 

a wristwatch and plain round studs or sleepers (restricted to one in each earlobe 

and at the same level) is forbidden. 

 

The Code of Conduct 

 

14. The preparation of a code of conduct in schools is a requirement imposed on the 

governing body by section 8(1) of the South African Schools Act, 84 of 1996. 

Under the Act, the code of conduct is adopted by the governing body after 

consultation with the learners, their parents and the educators of the school.2  

Its purpose is to establish a disciplined and purposeful school environment 

dedicated to the improvement and maintenance of the quality of the learning 

process.3  

 

15. On the undisputed evidence, it is clear that the manner in which the code of 

conduct was prepared involved consultation with people drawn from various 

racial, religious and cultural groups in South Africa, including the respondent’s 

religious and cultural group.  It was precisely because the governing body was 

                                                           
2 Record, vol 2, para 10, page 103. 
3 Section 8(2) of the South African Schools Act. 



 8

sensitive to the constitutional rights of the learners that it sought input from all 

the diverse groups within the body of learners in order to ensure respect for their 

rights.4 

 

16. In formulating a policy in regard to the wearing of jewellery and other 

accessories the school sought to balance the interests and claims of the diverse 

group of learners attending the school.5 

 

17. The governing body took into account the nature of the school as one of the 

largest high schools for girls in KwaZulu-Natal attended by girls ranging from 

13 to 19 at a crucial stage of their physical, emotional and social development.  

It was also recognised that the school has a strong academic background and the 

code of conduct was thus designed to enable it to be a place of learning and 

development where the girls are able to concentrate on these aspects of life 

without excessive concern for the external pressures of society in relation to 

matters such as fashion and lifestyle.  Specifically, the code of conduct is 

intended to promote the following interests which are crucial to the functioning  

of the school:  

 

17.1. minimising external differences between pupils on grounds of  

differences in race, class, religion and culture that may be divisive 

and/or lead to conflict; 

 

                                                           
4 Record, vol 2, para 13, pp 103-104. 
5 Record, vol 2, para 8, p 102. 
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17.2. discouraging competitive fashions that pervade teenage culture, 

which can easily distract pupils from their education and studies, 

which are the primary function of all schools; 

 

17.3. promoting a positive sense of community identity and ‘school spirit’; 

 

17.4. maintaining standards of neatness; and 

 

17.5. encouraging a disciplined approach to their education and providing 

the framework within which discipline is maintained in the school . 

 

18. The code allows for exceptions to be made for particular religious festivals or 

cultural occasions in the lives of the girls where they are required to wear items 

that would ordinarily be forbidden in terms of the code of conduct.  

 

19. It was uncontested that in formulating the code of conduct the governing body 

of the school had endeavoured to take into account and balance the statutory 

requirement of establishing a disciplined and purposeful school environment 

dedicated to the improvement and maintenance of the quality of the learning 

process with the religious and cultural interests of girls drawn from a wide 

diversity of backgrounds within the broader South African society.  

 

20. In formulating and applying the code of conduct it was also not disputed that it 

is important for the school to adopt an even-handed approach in which all girls 

are seen to be treated in the same way because exemptions from compliance 
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with the code of conduct lead to resentment and discontent on the part of those 

pupils excluded from the ambit of the exemption.6  

 

The nose stud  

 

21. After the commencement of the fourth term in 2004, Sunali returned to school 

wearing a nose stud, having had her nose pierced during the school holiday.  

 

22. Notwithstanding that this was a clear contravention of the provisions of the code 

of conduct no attempt had been made by the respondent or by Sunali to discuss 

this matter in advance with the third applicant or the school governing body.7  

Such a discussion would have served to articulate the nature and grounds of 

Sunali’s belief and her reasons for wishing to wear this adornment. It would 

have meant that the school was given a clear picture of the importance of this to 

her as a symbol of her culture. In addition there would have been an opportunity 

for a proper exchange of views around the school’s concerns at permitting a 

departure from the code of conduct in an area that would necessarily arouse 

sensitivities among other learners concerning favourable treatment. 

 

23. To accommodate Sunali the third applicant gave her permission to wear the stud 

until the end of October 2004 by which stage the piercing would have healed, so 

that the stud could be removed and re-inserted at will. The idea was to ensure 

                                                           
6  Record, vol 2, paras 20-48, pp 105-113. 
7 Contrast this with the approach of the parents and the learner in Multani v Commission scolaire 
Marguerite-Bourgeoys and Attorney General of Quebec, referred to in para 89 below, where every 
effort was made in conjunction with the school authorities to meet and quell the school’s legitimate 
safety concerns about the pupil wearing a ceremonial dagger, that formed a central tenet of his Sikh 
faith, at school. 
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that Sunali could wear the stud outside of school hours. The restriction was thus 

not a general one: it was limited to the times during the day when she is 

attending school and perhaps occasionally during extramural school activities. 

There can be little doubt that in this day and age many girls at the school who 

have similar piercings remove the relevant item of jewellery during the school 

day.  There is no restriction on the girls having such piercings. The restriction is 

limited to the wearing of the particular item of jewellery during the school day.  

 

24. After this extended period had expired on 29 October 2004, Sunali failed to 

remove the nose stud. This was not immediately pursued because of exams and 

the proximity of the end of the school year. However at the beginning of 2005 

Sunali returned to school still wearing the nose stud. 

 

25. The School then requested a written motivation from the respondent for the 

wearing of the nose stud.  This motivation was presented by the third applicant 

to the School Governing Body and was considered by the Governing Body on 2 

February 2005. After that consideration the School Governing Body resolved 

that Sunali should not be permitted to wear the nose stud. 

 

26. Thereafter, Sunali refused to remove the nose stud and on 26 May 2005 the 

School Governing Body took a decision to institute a disciplinary hearing 

against Sunali 

 

 
 
 
 



 12

Court proceedings 

 

27. This decision caused the respondent to lodge a complaint with the Equality 

Court of unfair discrimination against Sunali on the grounds of her right to 

equality and religion, conscience, belief and culture. 

 

28. On 29 September 2005 the Equality Court found that there was no unfair 

discrimination against Sunali.   

 

29. Thereafter the respondent appealed to the Natal Provincial Division. On 5 July 

2006 it overturned the decision of the Equality Court and found, inter alia, that 

the respondent had proved unfair discrimination.  

 

30. The DGHS applicants thereafter applied to this Court for leave to appeal in 

terms of rule 19 of the Constitutional Court Rules, 2003. 

 

MOOTNESS 
 

31. The parties have been called upon to address this Court on the issue of mootness 

arising from a recent development on the part of the first and second 

applicants.8 

 

32. Originally the first and second applicants joined with the DGHS applicants in 

saying that this is an important appeal; indeed so important that it ought not to 

proceed to the Supreme Court of Appeal but directly to this Court for final 
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determination of the issues raised therein.  Their reasons for saying so included 

their views that: 

 

32.1. “The issues raised in this application have major ramifications for all 

schools and governing bodies. As I have already stated, the codes of 

conduct developed by almost all governing bodies have a general 

prohibition on the wearing in schools of jewellery, save for basic 

types of earrings. As a consequence of the judgment of the NPD, 

these will have to be radically changed.”9 

 

32.2. “The issues raised by the NPD decision are important and far-

reaching. The Department believes that this matter will have to be 

decided by this Court eventuality (sic). The matter is, I submit, 

important and pressing enough for this Court to grant leave without 

requiring the Applicants to secure leave from the NPD and 

requesting the SCA to first deal with the matter. I submit, with 

respect that this Court will have the benefit of the views of two 

Courts. It is not necessary for the matter to be first referred to the 

SCA.”10 

 

33. Notwithstanding the views expressed above, the first and second applicants 

have delivered a Notice to Withdraw and as the principal reason for doing so 

have raised the notion that the issue in dispute has become “somewhat 

academic”.11 

 

34. This viewpoint is premised on the following contentions: 

 

                                                                                                                                                                      
8 Further Directions issued by the Chief Justice, dated 21September 2006, paragraph 2(a). 
9 Paragraph 45, First and Second Applicants’ Affidavit in Support of Leave to Appeal to the 
Constitutional Court.  
10 Paragraph 52, First and Second Applicants’ Affidavit in Support of Leave to Appeal to the 
Constitutional Court. 
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34.1. By the time the matter is decided by this Court, Sunali will no longer 

be a pupil at the school and consequently the resolution of the dispute 

over her right to wear a nose stud to school will not serve any 

practical purpose;12 

 

34.2. The promulgation on 23 February 2006 of National Guidelines on 

School Uniforms (“the Guidelines”), which set out inter alia how 

religious and cultural rights are to be accommodated in a school’s 

dress code and the basis on which exceptions to the code are to be 

allowed.13 

 

35. The first contention misses the point of this appeal which, it is submitted, goes 

beyond Sunali’s personal circumstances and extends to other cultures and faiths 

represented within the learner body and also to schools other than Durban Girls 

High School. 

 

36. This contention also fails to address the fact that there is currently an appeal 

judgment that determines that the school’s code of conduct and those of other 

schools that adopt the same approach to the wearing of a nose stud constitute 

systemic discrimination thereby rendering the enforcement thereof to be unfair 

discrimination.  The judgment of the Court below has the effect of conferring a 

blanket exemption from the rule for all “Hindu/Indian learners” irrespective of 

the reason for their wishing to wear a nose stud.  That is because the order of the 

Court below is cast in the following terms: “The decision, prohibiting the 

                                                                                                                                                                      
11 Explanatory Affidavit, para 5, page 2. 
12 Explanatory Affidavit, para 6, page 2. 
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wearing of a nose stud, in school, by Hindu/Indian learners, is declared null 

and void”.14 

 

37. This judgment remains in force until such time that it is overruled or vacated. 

Accordingly it has a continuing impact on all schools in the performance of 

their statutory obligation to formulate codes of conduct for learners. Not only 

the breadth of the order actually granted by the Court below, but also the 

reasoning that underpins it will, unless overruled or altered by this Court, have a 

wide-ranging impact on schools throughout South Africa.    

 

38. To the DGHS applicants this case is of fundamental importance to the operation 

of Durban Girls High School and the implementation of its code of conduct 

within the parameters set by the Constitution.  Because of the nature of the 

Court below’s order, we submit that the case is also one that is manifestly of 

importance to other schools in the country and the implementation of their 

codes of conduct.  The order of the Court below effectively creates a blanket 

exemption and applies to every school girl (or boy) at a school with a similar 

uniform rule.  The evidence before this Court is that there are a number of 

schools with the same rule.  The rule thus impacts upon a substantial number of 

Indian/Hindu learners who perforce have an interest in the outcome of this 

matter quite aside from the interest of the respondent or her daughter. (It is 

unclear whether the use of the expression “Indian/Hindu” is in the alternative or 

conjunctive. If the former then all girls of Indian origin will enjoy an exemption, 

even if they are Muslims or Christian or members of some other religious group 

                                                                                                                                                                      
13 Explanatory Affidavit, para 8, page 3. 
14 Record, vol 5, para 70 (b), page 393. 
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or sect or none. If the latter, it overlooks the fact that the basis of the claim 

related specifically to the respondent’s South Indian heritage, which was 

distinguished in evidence from North Indian tradition.)      

 

39. In respect of the second contention, the first and second applicants correctly 

concede that “the Guidelines themselves will not necessarily put an end to 

disputes of the type that came before the Equality Court and the NPD”.15  They 

simply envisage a different factual manifestation of the same dispute. 

 

40. It is submitted that the Guidelines do no more than restate the constitutional 

imperative that a “school uniform policy or dress code should take into account 

religious and cultural diversity within the community served by the school.’’16  

As submitted later in these submissions, the Durban Girls High School dress 

code was drawn up after an exacting process, which was specifically aimed at 

taking “into account religious and cultural diversity within the community 

served by the school”.  Moreover, the code does not exclude the possibility of 

exemptions being granted for learners who wish to express their religious or 

cultural beliefs on important occasions within the particular religious or cultural 

calendar.  

 

41. The Guidelines do not therefore exclude or override the intricate balancing 

required either under section 9 of the Constitution or in terms of section 14 of 

the Equality Act.17 Accordingly, it is submitted that the first and second 

applicants’ withdrawal from this appeal is perplexing, not least of all because 

                                                           
15 Explanatory Affidavit, paras 11 – 12, pp 4 – 5. 
16 Section 29(1) of the Guidelines. 
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the Department ought to have a compelling interest in participating in this 

matter so as to contribute directly to the principles and norms that this Court 

may lay down in the determination of this matter and as a guide to future cases 

of a similar nature.  Such guidance will clearly impact upon the manner in 

which schools seek to give effect to the injunction in the Guidelines. 

 

42. The law on what constitutes mootness is well-established: 

 

“…the “mootness” doctrine is relevant to cases which are brought, or 

reach the hearing stage, too late, at a time when the issues are no longer 

“live”.  A matter will be moot where the dispute between the parties has 

been resolved or the prejudice or threat of prejudice, to the plaintiff no 

longer exists.”18

 

43. This Court has a discretion to decide issues on appeal even if they no longer 

present existing or live controversies. That discretion must be exercised 

according to what the interests of justice require.  A prerequisite for the exercise 

of the discretion is that any order that this court makes will have some practical 

effect on the parties or on others.  Other factors that are relevant include the 

nature and extent of the practical effect that any possible order might have, the 

                                                                                                                                                                      
17 Section 14 of the Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 2000. 
18 Chaskalson et al Constitutional Law of South Africa at 8 – 15 as quoted by Davis J in National 
Coalition for Gay and Lesbian and Others v Minister of Home Affairs and Others 1999 (3) SA 173 (C) 
at 182.  The law was laid down by this Court in J T Publishing (Pty) Ltd and another v Minister of 
Safety and Security and others 1997 (3) SA 514 (CC) and has been repeatedly followed. There the law 
in question was about to be repealed and the Court declined to make any order. However in AAA 
Investments (Pty) Ltd v Micro Finance Regulatory Council and another [2006] 11 BCLR 1255 (CC) 
this Court considered the validity of a regulation already repealed because of its impact upon the future 
regulation of the micro-lending industry. It is submitted that the proper basis for establishing school 
codes of conduct is at least of equal significance.   
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importance of the issue, its complexity, and the fullness or otherwise of the 

argument advanced.19 

 

44. It is submitted that this matter clearly raises issues and controversies around 

school codes of conduct that are live and existing.  The matter has a bearing 

well beyond the parties in this matter (as the first and second applicants have 

themselves said); is one of considerable public importance and ought to be 

heard and decided by the highest Court in the land on constitutional issues.  It 

has important and abiding implications for all schools that have codes of 

conduct for their learners and it is clearly in the interests of justice to decide the 

matter.  This was also the approach adopted by this Court in the case of Laugh It 

Off Promotions CC v SAB International (Finance) BV t/a SABMARK 

International (Freedom of Expression Institute as Amicus Curiae).20 

 

45. That there is an existing or live controversy is confirmed by the first and second 

applicants’ admission that the Guidelines will not put an end to the type of 

dispute which forms the subject matter of this case. 

 

                                                           
19 Independent Electoral Commission v Langeberg Municipality 2001 (3) SA 925 (CC), para 11 at pp 
932 – 933. 
20 2006 (1) SA 144 (CC) paras 28 – 30 at pp 158 – 159.  See also in this respect the decision of Howie 
JA in Western Cape Education Department & Another v George 1998 (3) SA 77 (SCA), where the 
SCA held that the practical effect of section 21A of the Supreme Court Act (providing the SCA or any 
High Court sitting as a court of appeal the discretion to dismiss an appeal if the circumstances are such 
that the order is of no practical effect or result) is not restricted to the position between the parties but 
extends to include questions of the wider public interest and urgency, or to resolve High Court 
decisions that are conflicting (at 83E-F and 84D-E).  See also this Court’s decision in President of the 
Ordinary Court Martial NO v Freedom of Expression Institute 1999 (4) SA 682 (CC) where the Court 
held that it would consider whether any order it would make would have any practical effect, either on 
the parties or on others (at para 16). 
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46. It is further submitted that it is not uncommon in constitutional matters for the 

immediate facts giving rise to the dispute to have disappeared by the time the 

matter is heard. 

 

47. In the case of Roe v Wade21 the United States Supreme Court held in 1973 when 

the appeal was finally decided, that the  termination of Roe’s 1970 pregnancy as 

a result of her giving birth to a daughter did not render her case moot, 

notwithstanding the fact that the appeal was premised on her challenge that the 

Texas criminal abortion laws violated her right of personal privacy by 

precluding her from terminating her pregnancy by an abortion unless her life 

appeared to be threatened by a continuation of her pregnancy.22 

 

48. In Multani’s case, despite the fact that the pupil, Gurbaj Singh, no longer 

attended the school concerned, the Court nevertheless considered it appropriate 

and just to declare the decision prohibiting the exemption to be null.23  Likewise 

in Begum, the pupil had, by the time of the House of Lords hearing, left the 

school.24 

 

                                                           
21 410 V.S. 113 at pp 6 – 7. In ruling on mootness the judgment said: “Pregnancy often comes more 
than once to the same woman, and in the general population, if man is to survive, it will always be with 
us.” See also the decision of the US Supreme Court in University of California Regents v. Bakke 438 
U.S. 265 (1978): by the time the US Supreme Court came to rule that Mr Bakke had been unfairly 
excluded from the Medical School of the University of California at Davis, Bakke had been admitted to 
another university and had qualified as a doctor. 
22 The United States rule as laid down in  Southern Pacific Terminal Co v ICC 219 US 498 (1911) is 
that an issue is not deemed moot if it is “capable of repetition, yet evading review” . See the discussion 
in Tribe, American Constitutional Law (2nd Ed) 1988 section 3-11, pages 82-93.   
23 See the reference to Multani below at para 89 of these submissions: the Supreme Court of Canada’s 
decision to declare the rule null and void is at para 82 of the Multani judgment. 
24 See the reference below at para 78 of these submissions to the House of Lords’ decision in Begum.  
See in particular para 25 of the judgment in Begum. 
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49. For the aforegoing reasons we submit that the matter is clearly not moot.  But in 

the event that this Court is not disposed to hear the matter because it considers 

the issue to be moot, then it is submitted that it must at least vacate the order of 

the Court below.  That is because the order of the Court below has an unduly 

wide practical effect beyond the confines of the case that was presented before 

it.  

 

THE EQUALITY ACT AND THE CONSTITUTION 
 

50. The respondent’s cause of action is founded on the Promotion of Equality and 

Prevention of Unfair Discrimination Act 4 of 2000 (“the Equality Act”). 

 

51. It is submitted that the Equality Act has not changed the nature of 

discrimination that is prohibited under the Constitution, the content of the right 

to equality that is guaranteed by section 9 of the Bill of Rights, or the balancing 

exercise that is required in assessing whether discrimination is unfair. Indeed as 

the Act was enacted specifically in order to give effect to that constitutional 

right it would be surprising had it done so. 

 

52. What the Act has done is to enhance the accessibility of the law by increasing 

the jurisdiction of the magistrates’ courts to deal with complaints and by 

providing for more informal and participatory procedures.25   

 

                                                           
25 See Cathi Albertyn “Equality” 4-62 in Cheadle, Davis, Haysom South African Constitutional Law: 
The Bill of Rights, Issue 3, July 2006. George v Minister of Environmental Affairs and Tourism 2005 
(6) SA 297 (C) para 12. 
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53. The provisions of the Act – in particular sections 1, 14(2) and 14(3) – suggest 

that the analysis of a claim of “unfair discrimination” is in all material respects 

the same as an analysis under section 9 of the Constitution read with section 36.  

That is, the enquiry into fairness under the Act merges, in a single test, the 

justification enquiry with this Court’s criteria for fairness.26 In other words 

discrimination that is not unfair does not entitle a person to relief under the 

Equality Act and nor does discrimination that is justifiable in terms of section 

36 of the Constitution, so that the result under the Equality Act would be the 

same as the result under the Constitution.  

 

54. Under the Equality Act: 

 

54.1. first: section 14(2)(a) requires that the context be taken into account, 

ensuring that the principles of and methods of contextual analysis be 

taken into account.27 

 

54.2. secondly: section 14(2)(b), read with section 14(3), directs the court 

to consider a list of nine criteria, which include an assessment of the 

impact of the discrimination on the complainant and her group, a 

requirement drawn from the Constitutional Court’s unfairness test, 

and an analysis of the behaviour and justifications of the respondent, 

derived in large part from the justification enquiry in section 36 of 

the Constitution.28   

 

                                                           
26 Albertyn supra 4-63. 
27 Albertyn supra ibid. 
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54.3. thirdly: section 14(2)(c) requires the court to determine whether the 

discrimination “reasonably and justifiably differentiates between 

persons according to objectively determinable criteria, intrinsic to 

the activity concerned”. The Act does not expressly provide content 

to “reasonable and justifiable”, because it clearly intends that the 

reasonable and justifiable test of section 36 of the Constitution will 

be applied; that is, “reasonable and justifiable” means weighing up 

the nature and extent of the discrimination against the justifications 

offered by the respondent.29  

 

 

55. The Equality Act thus provides largely procedural advantages for a 

complainant.  Insofar as the substantive interpretation of “unfair discrimination” 

is concerned, it is submitted that the Equality Act requires that the jurisprudence 

of this Court dealing with section 9 of the Constitution30 is to be followed as 

well as this Court’s jurisprudence on the limitation of rights under section 36 of 

the Constitution.   

 

56. For the reasons set above, section 36 of the Constitution  remains appropriate 

and relevant as to the foundation of the balancing process which a court will 

have to undertake in weighing up a claim of unfair justification against the 

justifications offered in response thereto.  It is submitted that section 36 of the 

Constitution is particularly pertinent where, as in this case, the complainant asks 

                                                                                                                                                                      
28 Albertyn supra ibid. 
29 Albertyn supra ibid. 
30 See Cathi Albertyn supra 4-64; see also Iain Currie and Johan De Waal The Bill of Rights Handbook, 
Fifth Edition, 2005 at 268.  
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for an exemption from a particular rule on the basis that the rule discriminates 

against her on the grounds of religion or culture. 

 

57. Accordingly, in these submissions the respondent’s claim of unfair 

discrimination is approached on the basis of the two-stage approach to section 9 

of the Bill of Rights established by this Court’s jurisprudence (which two-stage 

approach is replicated in section 13 of the Equality Act).  That is,  the enquiry is 

separated so that in the first instance the question whether the respondent has 

shown discrimination is addressed and then follows the enquiry into whether the 

discrimination is unfair and justifiable.   

 

THE RIGHT IN ISSUE 
 
 
A cultural or religious complaint? 

 

58. The respondent’s complaint appears to be principally founded upon familial 

tradition.  Thus in her original email to the third applicant31 she explained that 

the piercing was in accordance with time honoured family tradition pursuant to 

an endeavour to maintain a South Indian cultural identity. There was no 

suggestion that the wearing of a nose stud has any religious significance. In an 

undated letter addressed to the member of the Executive Council responsible for 

education in KwaZulu-Natal32 this was extended, without explanation or 

amplification, to refer to “religious and cultural traditions”.  

 

                                                           
31 Record, Vol 1, p 22, lines 11-15. 
32 Record, Vol. 1, p 22-23. 
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59. Whilst the complaint to the Equality Court refers generally to both religion and 

culture, its basis is that: “The wearing of a nose stud, an accepted cultural 

tradition amongst Hindus, has been declared a violation of the school uniform 

code.”33  

 

60. It appears from the affidavit of Dr. Rambilass34 that nose piercing is derived 

from Shringaar, an aspect of Indian culture having to do with love, beauty and 

adornment, and is a matter of optional cultural expression and not a religious 

rite. 

 

60.1. The questions addressed by the respondent to Dr. Rambilass also 

suggest that the primary issue is one of the cultural significance of 

the nose stud.35   

 

60.2. Furthermore, in considering the cultural or religious significance of 

the nose stud within the Hindu faith, the DGHS applicants 

investigated the practice of and rules relating to the wearing of a nose 

stud by Hindu women in India.  The paucity of any evidence 

suggesting an obligatory religious or cultural rule regarding the 

wearing of nose studs might be explained on the basis that even in 

India a nose stud is regarded as a fashion accessory rather than the 

expression of an obligatory cultural or religious rite.  In this regard 

reference is made to Annexure A attached to these submissions, 

being a newspaper article dated 28 October 2006 and published in the 

                                                           
33 Record, Vol. 1, p 5, lines 7-8. 
34 Record, Vol. 2, pp 137-140. 
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Weekend Witness and which came to the attention of the DGHS 

applicants’ attorney on 28 October 2006.       

 

61. It is submitted therefore that the complaint in the present case appears in 

substance to be that Sunali’s cultural rights, and particularly her rights to 

manifest her South Indian culture, are infringed by the prohibition on her 

wearing a nose stud at school.  The reliance on religion is belated and 

unsupported by any evidence as to a religious belief and the need to evidence it 

by wearing a nose stud. The evidence of Dr Rambilass indicates that it would 

not be understood as having any religious significance. 

 

62. It is submitted further below that this lack of clarity is of particular importance 

in the context of this matter, and illustrative of a central problem in the 

respondent’s case.  That is that there is simply no evidence before this Court 

from Sunali as to whether her decision to wear a nose stud is a manifestation of 

her culture or her religion, and more importantly, no evidence whatsoever as to 

whether wearing a nose stud is a practice that is central to her beliefs, whether 

religious or cultural.  

 

THE CONSTITUTIONAL CONTEXT 
 

63. The constitutional rights relied on in this case include the right to freedom of 

religion,37 the right to culture,38 and, in respect of these two rights, the right not 

                                                                                                                                                                      
35 Record, Vol. 3, p 257, lines 8-12 and 23-25. , See also Vol. 3, p 268, line 25. 
37 Section 15 (1) of the Constitution, which provides: 'Everyone has the right to freedom of conscience, 
religion, thought, belief and opinion'. 
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to be unfairly discriminated against on the basis of religion or culture.39  As set 

out above it is submitted that the central question relates to cultural expression 

rather than religious belief and its manifestations.   

 

64. It is submitted that this case in essence is about the freedom to manifest one’s 

culture, and the constitutionally permissible limits on that exercise. However it 

does not appear that the constitutional analysis would be significantly different 

if it were held that there is some linkage between the cultural right and religious 

belief, although a person may observe her culture without any underlying 

religious belief. The difference may be significant in analysing whether there 

has been a breach of the right and in the balancing exercise involved in a 

consideration of justification. The arguments by the respondent are arguments 

about the free exercise of religion/culture and contemplate exemptions from the 

otherwise general rules adopted by the School.  In order to claim such an 

exemption, the respondent alleges that the School’s decision to enforce the code 

of conduct against her daughter amounts to an act of unfair discrimination.   It is 

thus a case in which the self-standing rights of belief and equality (non-

discrimination on the basis of one’s beliefs) are enmeshed. 

 

65. There is as yet no jurisprudence from this or another South African court 

specifically directed at manifestations of cultural identity.  However, it is 

submitted that the existing jurisprudence on the manifestation of religious belief 

                                                                                                                                                                      
38 Section s 31(1) (a) of the Constitution which provides:  'Persons belonging to a cultural, religious or 
linguistic community may not be denied the right, with other members of that community . . . to enjoy 
their culture, practise their religion and use their language'. 
39 Section 9 of the Constitution. 
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provides helpful guidance on the approach that should be adopted to an 

allegation of unfair discrimination in relation to cultural rights.   

 

66. The freedom of religion means “the right to entertain such religious beliefs as a 

person chooses, the right to declare religious beliefs openly and without fear of 

hindrance or reprisal, and the right to manifest religious belief by worship and 

practice or by teaching or dissemination.”40 

 

67. One of the aspects of the concept of freedom of religion is the right to manifest 

religious belief by worship and practice or by teaching and dissemination.41 As 

it was put by Justice Ngcobo in Prince v President, Cape Law Society and 

others:42 

 

“This Court has on two occasions [in Solberg and Christian Education 

South Africa] considered the content of the right to freedom of 

religion.  On each occasion, it has accepted that the right to freedom 

of religion at least comprehends: (a) the right to entertain the religious 

beliefs that one chooses to entertain; (b) the right to announce one’s  

religious beliefs publicly and without fear of reprisal; and (c) the right 

to manifest such beliefs by worship and practice, teaching and 

dissemination.  Implicit in the right to freedom of religion is the 

‘absence of coercion or restraint’.”43

 

68. The aspect of culture that this case raises is that of the manifestation of culture 

by way of outward appearance in the form of wearing a particular form of 

                                                           
40 R v Big M Drug Mart [1985] 1 SCR 295, 336 as quoted in S v Lawrence; S v Negal 1997 (4) SA 
1176 (CC) at para 92. 
41 S v Lawrence: S v Negal; S v Solberg 1997 (4) SA 1176 (CC), para. 92, p 1208. Prince v President, 
Cape Law Society and others 2002 (2) SA 794 (CC), para 38, p 812.  
42 2002 (2) SA 794 (CC). 
43 Ibid at para 38. 



 28

adornment, namely a nose stud.  The present case raises an immediate difficulty 

in this regard because the particular manifestation is not outwardly and 

obviously a manifestation of a particular culture, but is a common item of 

modern jewellery. There is nothing in its outward appearance that serves to 

distinguish it from a nose stud worn as a fashion item or to proclaim that it is 

being worn for cultural as opposed to fashionable reasons. The same difficulty 

is apparent in the wearing of a cross as a necklace (although a crucifix may be 

different).  These cases therefore pose somewhat different issues from the 

wearing of a hijab or a yarmulka or a turban where the outward appearance is 

what signifies that the person is a devout Muslim, or Jew or Sikh.   

 

69. In other words the issue raised in the present case is whether a general and 

otherwise justified prohibition on the wearing of jewellery such as a nose stud, 

must give way to an individual’s desire to wear that item because it accords 

with her own sense of culture albeit that it would not so appear to others.  

 

Interference with religion or culture 

 

70. No person has an absolute claim to practise their religion or culture without 

external interference.  As is demonstrated below, in a multi-cultural, multi-faith 

society, external interference with culture or religion (in the form of rules that 

limit the expression of culture or religion) is often a necessary feature of 

democratic life.  Such external interference may, as here, take the form of 

uniform codes of appearance at school which are considered by schools, 

governing bodies, parents and learners to be an essential means of maintaining 
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an orderly and disciplined learning environment. It is significant that this is not 

challenged in these proceedings.  

 

71. As already mentioned there is no jurisprudence dealing specifically with 

cultural expression, but it is submitted that the principles emerging from the 

cases on the manifestation of religious belief identify the relevant principles.  

The mere fact that in certain circumstances restraints are imposed upon a 

person’s ability to manifest his/her religious beliefs does not necessarily mean 

that there has been an interference with their religious freedom or that they have 

been unfairly discriminated against.  

 

72. This point has been made in several cases in Europe.  There is a clear and 

constant line of authority in Strasbourg (helpfully reviewed by the House of 

Lords in R (on the application of Williamson) v Secretary of State for Education 

and Employment44)) as to when an interference with Article 9(1) of the 

European Convention on Human Rights takes place.  For example, in Ahmed v 

United Kingdom45 the European Commission on Human Rights ruled that the 

ability to manifest one’s religious belief will be influenced by the situation of 

the person claiming the freedom to do so. Thus a person detained in prison 

cannot expect to attend religious services or prayers outside the prison and a 

person employed to work during certain stipulated hours cannot expect to be 

able to attend services or prayers during those hours.  

 

                                                           
44 [2005] UKHL 15; [2005] 2 AC 246; [2005] 2 All ER 1 (HL). 
45 (1982) 4 EHRR 126, para. 11, p134. 
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73. In Kalac v Turkey46 the European Court of Human Rights said:  “Moreover, in 

exercising his freedom to manifest his religion, an individual may need to take 

his specific situation into account.”  

 

74. That case involved the dismissal of an army officer who entertained religious 

beliefs that were contrary to Turkey’s system of military discipline. The Court 

held that there was no interference with his beliefs as he had chosen freely to 

pursue a military career knowing that it was subject to this constraint.47  

 

75. This theme has been taken up in the English jurisprudence.  The relevant 

principles were set out in the speech of Lord Nicholls of Birkenhead in 

Williamson supra.48  A does not interfere with B’s ability to manifest her 

religion if: 

 

75.1. B chooses to join an institution with certain rules that limit her 

freedom.  In those circumstances she accepts of her own accord a 

system of discipline that may limit her freedoms.49 

 

75.2. B is in practice free to manifest her religion by adequate 

alternatives.50 

 

76. Thus, said Lord Nicholls:  

                                                           
46 (1999) 27 EHRR 552, para. 27. 
47 See also Konttinen v Finland (1996) 87 DR 68; Valsamis v Greece (1996) 24 EHRR 294; Stedman v 
UK (1997) 23 EHRR CD 168; Jewish Liturgical Association v France (2000) 9 BHRC 27. 
48 At paras 38-41. 
49 Para 38 of Williamson, citing Kalac v Turkey (1997) 27 EHRR 552, 56 at paragraph 27. 
50 Paras 39 to 41 of Williamson. 
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“What constitutes interference depends on all the circumstances of the 

case, including the extent to which in the circumstances an individual 

can reasonably expect to be at liberty to manifest his beliefs in 

practice.” 51

 

77. The House of Lords has confirmed the principles in Williamson in its recent 

decision in R (On the application of Begum) (by her litigation friend, Rahman)) 

v Head Teacher and Governors of Denbigh High School.52  In his speech in 

Begum Lord Bingham of Cornhill said this: 

 

“The Strasbourg institutions have not been at all ready to find an 

interference with the right to manifest religious belief in practice or 

observance where a person has voluntarily accepted an employment or 

role which does not accommodate that practice or observance and 

there are other means open to the person to practise or observe his or 

her religion without undue hardship or inconvenience.”53

 

78. We submit that the facts of the case bear a strong resemblance to the present 

matter in that they involved a pupil at the school arriving, without warning or 

discussion, at the school and insisting on wearing a jilbab (a “long coat-like 

garment”) contrary to the provisions of the school’s uniform code, which like 

the code of conduct of Durban Girls High School had been carefully worked out 

in consultation with all stakeholders in the community in order to accommodate 

the diverse needs of a multi-cultural, multi-faith body of pupils.  

 

                                                           
51 Para 38. 
52 [2006] UKHL 15; [2006] 2 All ER 487. 
53 Begum, paragraph 23. 
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79. The European jurisprudence is summarised in Lord Bingham of Cornhill’s 

speech in the Begum case54 and it demonstrates, it is submitted, that where a 

person has voluntarily placed herself in a situation where particular 

manifestations of religious belief will conflict with institutional rules and  

obligations there is no discrimination when those rules are applied so as to 

preclude the particular manifestation of belief in issue. 

 

80. It is submitted that this line of reasoning is appropriate for application in this 

case.   

 

80.1. It is appropriate because it assists this Court in dealing with the 

respondent’s absolute insistence that the free exercise of her 

daughter’s religion/culture entitled her to an exemption from the 

generally applicable rules of the School, and that because this 

exemption was not provided by the DGHS applicants the School 

therefore discriminated against Sunali.  

 

80.2. It is appropriate because it recognises that the question of 

discrimination cannot be divorced from the situation in which it is 

said to occur and that its existence can only be determined after 

considering the context and environment within which the alleged 

discrimination is said to have taken place.   

 

81. The question of discrimination is considered next. 

 
                                                           
54 At para 23. 
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DISCRIMINATION? 

 

No evidence from Sunali to support an argument of discrimination 

 

82. There is no evidence from Sunali – the alleged victim of unfair discrimination – 

regarding the impact or otherwise of the rule in question on her cultural beliefs 

or, if relevant, her religious beliefs.   

 

83. This Court’s jurisprudence makes it trite that it is necessary for a person 

complaining that their rights have been infringed to demonstrate that fact.55    

 

84. The Courts are reluctant to second-guess the religious claims of applicants or to 

reinterpret their beliefs for them.56  The reason is that it is almost impossible for 

a Court to assess objectively the merits of a claim that a particular practice or 

form of dress or adornment is required in order to meet the demands of an 

unseen deity and generally Courts tend to eschew such questions. The position 

is different with cultural beliefs because these are far more susceptible of 

objective determination. If the claim is that a particular form of dress or 

adornment is necessary to manifest one’s cultural heritage, that is something 

that can be established by objective testimony of the extent to which persons 

                                                           
55 This trite proposition is codified in respect of unfair discrimination claims under the Promotion of 
Equality and Prevention of Unfair Discrimination Act 4 of 2000 (the Act which the respondent relied 
on to found her claim).  Section 13 provides that an applicant must make out a prima facie case of 
discrimination. The applicant is then assisted thereafter by the burden of proof provisions in section 
13(2) that are in accordance with section 9(5) of the Constitution. 
56 See Prince v President, Cape Law Society and others 2002 (2) SA 794 (CC) at para 42 (per Ngcobo 
J).  See also Christian Education v South Africa 2000 (4) SA 757 (CC) at paras 33, 34 and 37 per Sachs 
J (highlighting the difficulty of balancing religious rights against general laws, “first because of the 
problems of weighing considerations of faith against those of reason, and secondly because of the 
problems of separating out what aspects of an activity are religious and protected by the Bill of Rights 
and what are secular and open to regulation in the ordinary way.”). 
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who claim that cultural heritage wear that form of dress or adopt that 

adornment.  If, for example, there is no evidence of the adoption of that form of 

dress or adornment by those who share that cultural heritage, the claim that it 

reflects “my culture” becomes largely a statement of personal preference. If the 

evidence shows that only some people of that cultural background adopt or 

identify with that form of dress or adornment, then the claim that it manifests 

cultural identity is substantially diluted. All this, it is submitted, is relevant to a 

determination of whether discrimination has occurred and to the question of the 

justification therefor. It is plainly pertinent to the questions of the impairment of 

human dignity; the impact of the alleged discrimination on the complainant; the 

nature and extent of the alleged discrimination, that are raised by section 

14(3)(a), (b) and (d) of the Equality Act. 

 

85. It is submitted that in a case involving the manifestation of culture it is 

appropriate for the Court to demand – at a minimum – that an applicant seeking 

an exemption from a generally applicable law on the grounds of discrimination 

based on culture should demonstrate that the law impacts on aspects of culture 

having significance to those who share that culture and that they are held 

personally by the person concerned.   As one commentator points out in the 

context of religion: 

 

“The court cannot simply accept without any enquiry that a religious 

belief has been affected by legislation or state conduct.  At the same 

time, the court should be sensitive to the varieties of beliefs and the 

constitutional commitment to diversity”.57

                                                           
57 See Paul Farlam “Freedom of Religion, Belief and Opinion”, 41-31, in Woolman et al, 
Constitutional Law of South Africa, Second Edition, Volume 1, 2005. 
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It is submitted that this is even more the case where a claim based on the 

manifestation of culture is advanced.   

 

86. Thus, where one is dealing with a manifestation of culture it is submitted that it 

is incumbent on the complainant to produce evidence to show that the practice 

in question does in fact manifest her culture (although it is not necessary that 

every member of that cultural community adhere to it) and that she as an 

individual sincerely believe that it is necessary for her cultural identity to 

observe the practice in question.58   

 

87. While this Court should not question the value of the cultural practice or 

manifestation thereof (or of the culture itself), it is submitted that it is incumbent 

on it to consider whether the complainant sincerely believes that it is necessary 

for her to manifest her culture in this way.59  Here it is submitted that it is not 

possible to make a finding on this aspect of the case because the Court does not 

have the benefit of any evidence from Sunali as to her own attitude to these 

matters. It is also not possible for the Court to properly assess whether there is a 

sufficient connection between her concept of her cultural identity and its 

outward manifestation.60 Whilst one is left in no doubt regarding the 

respondent’s stance she is not the person in respect of whom the alleged 

discrimination has taken place. All that is known about Sunali is that since she 

                                                           
58 See R (on the application of Williamson and others) v Secretary of State for Education and 
Employment and others [2005] 2 All ER 1 (HL) paras 62-4, p 20. 
59 See United States v Ballard 322 US 78 (1944). 
60 See Arrowsmith v UK App No 7050/75, 19 DR 5 where the European Commission required a direct 
link between the belief and the action if the action is to be considered a ‘practice’ under Article 9, 
which position has been interpreted in later judgments as a type of ‘necessity’ test – see Valsamis v 
Greece (1997) 24 EHRR 294. 
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was a very small child she has wanted to wear a nose stud (which is more likely 

to have been a matter of imitating her mother than of a desire for cultural 

identity) and that now as a teenager she does so.  

 

88. In other cases raising similar issues such as Begum supra, and the Canadian case 

of Multani v Commission scolaire Marguerite-Bourgeoys and Attorney General 

of Quebec,61 the pupil has herself or himself given evidence. Here there is no 

evidence from Sunali even though the respondent claimed that it was her 

(Sunali’s) decision having reached an appropriate level of maturity.62  

 

89. In the absence of evidence from Sunali it is submitted that the threshold issue is 

not surmounted. Without such evidence the Court below was, and this Court is, 

left in the dark as to her motives and feelings and the reasons why she took no 

steps to canvass these matters with the school before taking this step.  

 

90. It is of little assistance in this regard to know that the respondent does not think 

that there is any value in the relevant rule.63  It is also incorrect to say, as did the 

Court below, that it was sufficient for the respondent, Sunali’s mother, to 

complain about the discrimination because she was “acting in her personal and 

representative capacities and in the interest of her ethnic group, the 

Hindu/Indian”.65 Such an approach conflates the question of (respondent’s) 

standing with the question of sufficient evidence (by the complainant, Sunali) 

                                                           
61  2006 SCC 6. 
62 Record, vol 1, p 16, para (b), lines 25-6. 
63 Record, vol 3, p 229, lines 21-3 and p 245, lines 17-20. 
65 Record, vol 5, paras 27 and 28, pp 371-372 
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alleging discriminatory behaviour on the part of the school. Williamson66 and 

Multani67 are persuasive authority for the view that where one is dealing with a 

claim such as the respondent’s the victim of the discrimination should ordinarily 

give evidence to show how the practice in question in fact manifests her culture 

and that she as an individual sincerely believes that it is necessary for her 

cultural identity to observe that practice. 

 

91. It is submitted that the views of Justice Sachs in the Christian Education case68 

are apposite, namely, that this is pre-eminently a matter where Sunali’s voice 

(the voice of a mature, then Grade 11 pupil) should have been heard.  That is so 

for two reasons 

 

91.1. First: although the respondent was in a position to speak on Sunali’s 

behalf, she was not able to speak in her name about beliefs personally 

held. 

 

91.2. Second: Sunali’s actual experiences and opinions are integral to 

ensuring that the factual and experiential foundations necessary to 

perform the balancing exercise in this difficult matter are secure. 

 

92. In the circumstances of this case it is submitted that the difficulty means that 

there is insufficient evidence to find that Sunali was the victim of 

discrimination, let alone unfair discrimination.  That is the first level of 

                                                           
66 (R (on the application of Williamson and others) v Secretary of State for Education and Employment 
and Others [2005] 2 All ER 1 (HL) paras 62- 4, p 20. 
67 Multani v Commission scolaire Marguerite-Bourgeoys and Attorney General of Quebec 2006 SCC 
6. 
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difficulty for the respondent and Sunali.  Later in these submissions it is 

contended that a second level of difficulty confronts them, namely that even if 

this Court finds that unfair discrimination is proved by the respondent, then for 

the purposes of deciding the question of justification there is no means by which 

this Court is able to determine the real impact or burden of the rule upon 

Sunali’s beliefs, or that the prohibited practice is a central tenet of her beliefs.  

This is a particular problem for the respondent given the warning by Justice 

Sachs in Christian Education South Africa of the difficulties of proportionality 

analysis in the area of religious rights.69 

 

UNFAIR DISCRIMINATION? 

 

Introduction 

 

93. This Court has dealt with a number of claims of unfair discrimination by the 

State under both the 1993 and present Constitutions.  In doing so, the Court has 

set out and repeatedly endorsed a two-step approach for determining whether 

differentiation between classes of persons amounts to “unfair discrimination”: 

 

“Firstly, does the differentiation amount to ‘discrimination’? If it is on a 

specified ground, then discrimination will have been established. If it is 

not on a specified ground, then whether or not there is discrimination 

will depend upon whether, objectively, the ground is based on attributes 

and characteristics which have the potential to impair the fundamental 

                                                                                                                                                                      
68 Christian Education South Africa v Minister of Education 2000 (4) SA 757 (CC) para 53. 
69 Christian Education South Africa v Minister of Education 2000 (4) SA 757 (CC) at para 33. 
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human dignity of persons as human beings or to affect them adversely in 

a comparably serious manner. 

 

[Secondly, if] the differentiation amounts to ‘discrimination’, does it 

amount to ‘unfair discrimination’? If it has been found to have been on 

a specified ground, then unfairness will be presumed. If on an 

unspecified ground, unfairness will have to be established by the 

complainant. The test of unfairness focuses primarily on the impact of 

the discrimination on the complainant and others in his or her 

situation.”70  

 

94. The Court has further held that in assessing whether the discriminatory 

provision has impacted on complainants unfairly, various factors have to be 

considered.  These include: 

 

“(a) the position of the complainants in society and whether they have 

suffered in the past from patterns of disadvantage, whether the 

discrimination in the case under consideration is on a specified ground 

or not; 

 

(b) the nature of the provision or power and the purpose sought to be 

achieved by it. If its purpose is manifestly not directed, in the first 

instance, at impairing the complainants in the manner indicated above, 

but is aimed at achieving a worthy and important societal goal, such as, 

for example, the furthering of equality for all, this purpose may, 

depending on the facts of the particular case, have a significant bearing 

on the question whether complainants have in fact suffered the 

impairment in question. . . . 

 

                                                           
70 Harksen v Lane NO and Others 1998 (1) SA 300 (CC) at para 53. See also: Hoffmann v South 
African Airways 2001 (1) SA 1 (CC) at para 16; National Coalition for Gay and Lesbian Equality and 
Another v Minister of Justice and Others 1999 (1) SA 6 (CC) at para 17; East Zulu Motors (Pty) Ltd v 
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(c) with due regard to (a) and (b) above, and any other relevant factors, 

the extent to which the discrimination has affected the rights or interests 

of complainants and whether it has led to an impairment of their 

fundamental human dignity or constitutes an impairment of a 

comparably serious nature.”71  

 

95. In addition to the jurisprudence developed around section 9 of the Constitution, 

the legislature has passed the Equality Act, as required under section 9(4). 

Section 6 of the Equality Act provides that neither the State nor any person may 

unfairly discriminate against any person.  Discrimination  is defined as any act 

or omission, including a policy, law, rule or practice, condition or situation 

which directly or indirectly- 

 

(a) imposes burdens, obligations or disadvantage on, or 

(b) withholds benefits, opportunities or advantages from, any 

person on one or more of the prohibited grounds.   

 

96. Should this Court find that the application of the School’s Code of Conduct to a 

learner wishing to wear a nose stud as a mark of cultural identity amounts in 

some way to “discrimination”, it is submitted that this Court will not find that 

such “discrimination” is unfair, whether under the Equality Act or under section 

9 of the Constitution.  The reasons for this are as follows. 

 

                                                                                                                                                                      
Empangeni/Ngwelezane Transitional Local Council and Others 1998 (2) SA 61 (CC) at para 22; 
Satchwell v President of the Republic of South Africa and Another 2002 (6) SA 1 (CC) at para 20. 
71 Harksen v Lane NO and Others 1998 (1) SA 300 (CC) at para 53. 
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No interference with religion or culture  

 

97. It is submitted that there is no differentiation by the School in this case based on 

a prohibited ground.  It is not the school that has chosen to differentiate between 

Sunali and the other learners, but the respondent that has chosen to regard her 

daughter as different from others by demanding an exemption from a generally 

applicable rule to which she freely consented.  Accordingly, the respondent has 

not established discrimination.   

 

98. The outlawing of certain types of discrimination is justified on the premise that 

there are certain criteria for treating people differently, which should never be 

regarded as morally relevant.  We submit that one criterion which does permit 

of morally acceptable differentiation is on the basis of a person’s voluntary 

actions, since those are the result of a choice for which it is reasonable to expect 

the person to accept the consequences in accordance with the notions of 

individual will and responsibility.   

 

99. The House of Lords in Begum, and the European jurisprudence upon which 

Begum rests, makes plain that there is no interference with the free exercise of 

religion or culture where the impugned rules are rules to which a person has 

voluntarily subjected herself.   

 

100. It is submitted that the logical consequence of this jurisprudence is that there is 

no unfair discrimination when those rules are applied so as to preclude the 
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particular manifestation of belief in issue in circumstances where a person has 

voluntarily subjected herself to those rules.72 

 

101. It is accordingly submitted that because there was in fact no interference with 

Sunali’s right to manifest her culture there was logically no unfair 

discrimination by the School against her.  As Lord Hoffmann made clear in the 

Begum Case:  

 

“… her right was not in my opinion infringed because there was 

nothing to stop her from going to a school where her religion did not 

require a jilbab or where she was allowed to wear one. Article 9 does 

not require that one should be allowed to manifest one's religion at any 

time and place of one's own choosing. Common civility also has a 

place in the religious life.”73

 

102. It is submitted that the respondent’s decision to subject Sunali to the school 

code meant that any restriction on her right to manifest her culture and religion 

flowed from that decision and was not an act of discrimination by the school, let 

alone an act of unfair discrimination.     

 

No consideration by the respondent for the rights or interests of others  

 

103. In this case there has been no attack in the evidence on the explanation by the 

school of the reasons for its adoption of a code of conduct and rules governing 

dress, appearance and the wearing of jewellery and other accessories and there 

                                                           
72 To similar effect is the decision of the Transvaal Provincial Division of the High Court in Wittman v 
Deutscher Shulverein, Pretoria & Others 1998 (4) SA 423 (T) at 455B-E.  See also De Waal and 
Currie (eds), The Bill of Rights Handbook, 5th Edition, 2005, at 42. 
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is no suggestion that these rules are not reasonable, balanced and appropriate to 

accommodate the rights and interests of the diverse body of learners at the 

school. 

 

104. Notwithstanding this failure by the respondent to challenge the school’s 

explanation for its code of conduct, the respondent’s demand is that her 

daughter be exempted from the application of such rules.  This demand is 

unfortunately made in absolute terms and with disregard for the rights and 

interests of the diverse body of learners at Durban Girls High School.  This 

emerges from the following:  

 

104.1. The letter to Mrs. Cronje where she writes that “this right takes 

precedence over any other codes”;74 

 

104.2. Her acceptance that there were no circumstances in which she and 

Sunali would agree to her not wearing the nose stud at school;75  

 

104.3. Her adoption of the attitude that “I don’t know and I don’t care” how 

the school is to enforce compliance with its code of conduct where a 

learner defies the code of conduct with the support of a parent;76  

 

104.4. Her stance that the school simply had to accept the wearing of the 

nose stud.77 

                                                                                                                                                                      
73 Begum supra at para 50. 
74 Record, vol 1, p 22, lines 11-15. 
75 Record vol. 3, p 228, lines 5-11; see also p 229, lines 1-18. 
76 Record, vol 3, p 233, line 18, p 234, line 17. 
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105. Lord Hoffmann pointed out in Begum that a demand such as that made by the 

respondent is inappropriate because: 

 

“[h]er family had chosen that school for her with knowledge of its 

uniform requirements … if she was firm in her belief, she should 

change schools …  people sometimes have to suffer some 

inconvenience for their beliefs. Instead, she … decided that it was the 

school’s problem. They sought a confrontation and claimed that she 

had a right to attend the school of her own choosing in the clothes she 

chose to wear.”78

 

106. In the present case it must have been apparent to the respondent and to Sunali 

that to wear a nose stud at school was a clear breach of the prohibition on the 

wearing of jewellery, other than a wrist watch and ear studs, which they had 

undertaken to observe before Sunali came to the school in 2002.79  

 

107. Presumably the respondent selected Durban Girls High School as the place 

where she wished Sunali to be educated, because of the type and quality of 

education and opportunity to develop as a person offered by the school.  She did 

so on the basis of the rules contained in the code of conduct from which it was 

clear that this particular manifestation of identity would not be permitted. 

 

108. In those circumstances it is submitted that the true situation is that the 

respondent placed her daughter in a situation where she accepted that in this 

                                                                                                                                                                      
77 Record, vol. 3, p 238, lines 4-12. 
78 At para 50. 
79 Record, vol. 1, paras. 13 and 14, pp 50-51. 
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particular limited aspect it would not be permissible for Sunali to manifest her 

identity. 

 

109. It is accordingly submitted that there was no unfair discrimination in the 

School’s decision to enforce a rule of which the respondent and her daughter 

were aware and had factored into the bargain when choosing between schools in 

the Durban area. 

 

The rule is facially neutral 

 

110. In any event, the fact that the rule is facially neutral – thereby ensuring the 

furthering of equality for all learners – means that there is no unfair 

discrimination flowing from it. In this regard it is pertinent to refer to the 

following dictum of the US Supreme Court in Employment Division v Smith 494 

US 872 (1990): 

 

“We have never held that an individual’s religious beliefs excuse him 

from compliance with an otherwise valid law prohibiting conduct that 

the State is free to regulate.  ... Subsequent decisions have consistently 

held that the right to free exercise [of religion] does not relieve an 

individual of the obligation to comply with a valid and neutral law of 

general applicability on the ground that the law proscribes (or 

prescribes) conduct that his religion prescribes (or proscribes).”80   

 

The US Supreme Court in Employment Division v Smith provides a very 

important reason why Courts should be slow to interfere with school rules 

                                                           
80 Quoted with approval by the European Court of Human Rights in Vergos v Greece (2005) 41 E 
EHRR 41 p 913, para 25, p 919.  See also the predecessor to Employment Division v Smith:  United 
States v Lee 455 U.S. 252 (1982) 455 U.S. 252. 
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such as those that are at issue in this case. As the Supreme Court put it, in a 

society which takes religious freedom seriously, it “would be courting 

anarchy” to require courts to balance the public interest pursued by every 

generally-applicable, neutral rule against every person’s religious beliefs.  

That is because: 

 

“[t]he danger increases in direct proportion to a society's diversity of 

religious beliefs and its determination to coerce or suppress none of 

them. Precisely because (Americans) are a cosmopolitan nation made 

up of people of almost every conceivable religious preference, and 

precisely because (they) value and protect religious divergence, (they) 

cannot afford the luxury of deeming presumptively invalid, as applied 

to every religious objector, every regulation of conduct that does not 

protect an interest of the highest order”.81  

 

111. These words can be applied equally to claims for exemption based on cultural 

grounds. In short it is submitted that this Court should find that respondent’s 

freedom of belief (religious or cultural) does not require any exemption from 

the code of conduct, which is truly general and neutral, and that in the 

circumstances the application of the code of conduct does not amount to an act 

of unfair discrimination.  

 

Conclusion 

 

112. In the circumstances, it is submitted that the respondent has not shown that any 

act of unfair discrimination was perpetrated against Sunali by the application of 

the school rule to prohibit the wearing of her nose stud. To hold otherwise 

would be to endorse the approach of the respondent, which reflects an 

                                                           
81 At 892. 
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inappropriate ordering of the respondent’s and Sunali’s rights above all others, 

no matter the circumstances or consequences.  

 

JUSTIFICATION OF THE LIMITATION OF RIGHTS  

 
Introduction 
 
 
113. All rights embodied in the Bill of Rights are subject to limitation in terms of the 

provisions of section 36(1) which permits rights to be limited in terms of a law 

of general application to the extent that the limitation is reasonable and 

justifiable in an open and democratic society based on human dignity, equality 

and freedom, taking into account all relevant factors, including: 

 

(a) the nature of the right;  

(b) the importance of the purpose of the limitation;  

(c) the nature and extent of the limitation;  

(d) the relation between the limitation and its purpose; and  

(e) less restrictive means to achieve the purpose.  

 

114. The balancing exercise envisaged by section 36 is replicated in large part in 

section 14(3) of the Equality Act.82 

   

                                                           
82 Section 14(3) (f)-(i) provides: 
“(f) whether the discrimination has a legitimate purpose; 
(g) whether and to what extent the discrimination achieves its purpose; 
(h) whether there are less restrictive and less disadvantageous means to achieve the purpose; 
(i) whether and to what extent the respondent has taken such steps as being reasonable in the 
circumstances to – 

(i) address the disadvantage that arises from or is related to one or more of the prohibited 
grounds; or 
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115. If, contrary to the submissions set out above, this Court finds that the rule 

involves some degree of unfair discrimination against Sunali on the basis of her 

right to cultural identity or religion, it is submitted that the limitation is clearly 

one that is justified.  

 

116. As emerges from this Court’s decision in Christian Education South Africa v 

Minister of Education83 what is required by section 36 of the Constitution in a 

matter involving freedom of religion is a balancing exercise designed at arriving 

at a global judgment on proportionality.  

 

117. In the context of this case “the proportionality exercise has to relate to whether 

the failure to accommodate the appellant's religious belief and practice by 

means of the exemption for which the appellant asked, can be accepted as 

reasonable and justifiable in an open and democratic society based on human 

dignity, freedom and equality.”84 

 

118. Whilst what is required by the Constitution is a global balancing exercise it is 

nonetheless helpful to consider each of the elements set out under section 36(1).   

 

The nature of the right and its limitation 

 

119. Sunali’s wearing of a nose stud is clearly important to the respondent.  As 

already submitted there is no evidence from Sunali herself. 

 

                                                                                                                                                                      
(ii) accommodate diversity.” 

83 Christian Education South Africa v Minister of Education 2000 (4) SA 757 (CC) paras 29-35. 
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120. It is submitted that the substantial basis of the right claimed by the respondent is 

cultural, rather than religious.  It is submitted that this emerges clearly from the 

evidence of Dr. Rambilass.85 It is also in accordance with the respondent’s own 

reasons given to the school at the outset. 

 

121. However, whether the wearing of a nose stud is based on religion or culture, the 

practice is by no means universal and is not considered obligatory.   

 

121.1. Certainly, the respondent’s testimony fails to establish the existence 

of any religious norm requiring Hindu women to wear nose studs. 

The test for deciding whether the respondent or Sunali sincerely 

believe Sunali to be under a religious obligation to wear a nose stud 

is as follows: would a conscientious convert to Hinduism feel an 

obligation to wear a nose stud, even at school? The answer to this 

question in the present circumstances must be ‘no’. This emerges 

clearly from the evidence of Dr Rambilass and from the fact that 

many Hindu women feel no such obligation.  

 

121.2. Neither has the respondent shown that Sunali feels herself to be under 

an obligation imposed by a norm of South Indian culture to wear a 

nose stud.  It is insufficient to show that the practice of wearing a 

nose stud is popular amongst Hindu women of South Indian 

extraction because this does not show that the practice is freighted 

with the sort of symbolic import that the respondent claims is 

                                                                                                                                                                      
84 At para 32. 
85 Record, vol 1, para 15, page 140. 
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attached to the wearing of a nose stud. For many if not all of them it 

may simply be a type of adornment that they like. That is certainly 

true of the many young women from all racial, cultural and religious 

groups who wear such items of jewellery. 

 

121.3.  It is also insufficient for the respondent to allege that wearing a nose 

stud is an expression of her cultural heritage. She must show that the 

DGHS code of conduct confronts Sunali with the cruel choice 

between obeying the rules of her culture and the rules contained in 

the code of conduct. Whereas, for example, Muslim women can 

plausibly claim that they are under a religious obligation to wear a 

headscarf, an obligation imposed by the Quran (Surah XXIV, verse 

31 enjoins women to “guard their modesty” and “not display their 

beauty”), Hindu women are under no obligation, cultural or religious, 

to wear a nose stud. This explains why the respondent’s own sisters86 

and many other Hindu women of South Indian extraction do not feel 

obliged to wear a nose stud. 

 

121.4. The Court below erred in accepting as valid the evidence of the 

respondent to the effect that the wearing of a nose stud has religious 

significance.87 The respondent’s averment that “the nose stud is 

directly related to every female deity in Hindu mythology” is 

unsubstantiated and in any case sheds no light on the relationship 

between female deities and nose-studs. The respondent fails to show 

                                                           
86 Record, vol. 3 p 239, lines 15-16. 
87 Record, vol 5, para 20, pp 367-368. 
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that Hindu mythology requires women to wear nose studs. In fact, the 

nose stud is not an ancient Hindu ornament of religious significance. 

It features neither in ancient Sanskrit literature nor in ancient 

sculpture.88 Hindus adopted the wearing of nose rings from Muslims 

in the sixteenth century. 

 

121.5. The Court below appears to have been impressed by the respondent’s 

evidence that “in the bible it is said that Rebecca received a nose stud 

from Isaac as a betrothal gift”.89  Yet it is difficult to see how this 

verse (Genesis 24: 22) assists the respondent. Aside from the fact that 

Sunali is not getting married, neither for Jews nor for Christians, does 

the fact that Rebecca received a nose stud impose an obligation to 

wear a nose stud, even for those women who are getting married. 

 

121.6. The Court below records: “After her sixteenth birthday, her 

[Sunali’s] grandmother will replace the current gold stud with a 

diamond stud. This will be done as part of a religious ritual and to 

honour and bless her daughter”.90 With respect, the Court below 

erred in attaching weight to the respondent’s statement to this effect. 

A far more important issue related to the circumstances in which the 

nose stud was inserted in the first instance. Here it has never been 

claimed that any religious rite was involved. For all the court knows 

the piercing and initial insertion of a stud was undertaken as with 

                                                           
88 See A. S. Altekar The Position of Women in Hindu Civilization (1962) Delhi: Motilall Banarsidass. 
89 See judgment of the Court below, record vol 5, p 367, para 20.  See also record vol 1, p 39, line 40.    
90 Record, vol 5, para 6, p 362. 
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most young girls who choose this form of adornment – at a local 

jewellery store or pharmacy.  

 

121.7. The respondent has provided no evidence to show that there is a 

religious ritual involved in Sunali’s gold stud being replaced by a 

diamond stud. The true nature of the gift is, it is submitted, reflected 

in the very next sentence of the judgment of the Court below: “It is … 

a way in which elders of the household bestow worldly goods 

including other pieces of jewellery on the young women”. Sunali’s 

grandmother’s gift of a diamond stud to her granddaughter is 

identical to gift-giving that is commonplace in families across the 

country irrespective of their religious and cultural affiliations. 

 

121.8. The respondent cannot demonstrate that Sunali is under a cultural or 

religious obligation because in truth the wearing of a nose stud is 

merely a personal preference. Indian women (like those from other 

groups) wear nose studs as a form of adornment. This cannot ground 

a claim for discrimination or that the respondent’s right to freedom of 

religion and culture has been violated, any more than would a claim 

by a Christian pupil to be permitted to wear sandals at school in 

violation of the prevailing code of conduct, on the grounds that Jesus 

wore sandals.91 

 

                                                           
91 Or a claim by a Muslim learner that he ought to be allowed to wear a turban to school because the 
Prophet Muhammad wore one: see the rejection of such a claim by the Malaysian Federal Court in 
Meor Atiqulrahman Bin Ishak and others v Fatimah Binti Sihi, Civil No 01-3-2005 (N). 
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121.9. The Court below repudiates the notion that Sunali’s wearing of the 

nose stud is for adornment and fashion purposes, with the statement 

that “[f]amily traditions are handed down from generation to 

generation, not taken up as a trend”.92 While it may be true that the 

wearing of a nose stud has some basis in tradition in the respondent’s 

family,93 family traditions are not equivalent to cultural and religious 

traditions, and are not constitutionally protected in the way that 

cultural and religious traditions are.  By parity of reasoning, it may be 

a family tradition for the daughters of the family to dress in neon pink 

or to wear the jewellery of previous generations, but the fact that this 

is a family tradition cannot plausibly ground a claim for an 

exemption to a school’s code of conduct. 

 

122. The problem of this practice not appearing to be objectively regarded as an 

obligatory feature of Hinduism is compounded by the fact that there is no 

evidence before this Court as to the subjective importance of this practice to 

Sunali. It is submitted that there is nothing in the evidence to suggest that the 

wearing of a nose stud is so fundamental to Sunali’s identity that her inability to 

do so diminishes her personality or sense of self or violates her conscience.  

 

123. It is reiterated that this Court does not have the benefit of any evidence from 

Sunali as to her own feelings in this matter.  It is respectfully submitted, echoing 

the view of Justice Sachs in the Christian Education case,94 that this was 

preeminently a matter where the voice of the child should have been heard.    

                                                           
92 Record, vol 5, para 7, p 363. 
93 Only a limited basis because the respondent’s sisters do not wear a nose stud. 
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See also the remarks of Baroness Hale in R (on the application of Williamson) v 

Secretary of State for Education and Employment.95  

  

124. Overall, on the evidence, much of the aforegoing supports the contention that 

Sunali’s cultural or religious rights have not been infringed.  However whatever 

infringement she has suffered is not a substantial one and does not go to the 

heart of her identity. This has not been shown to be a case of an interference that 

is fundamental to the person concerned confronting her with painful decisions 

going to the heart of her concept of herself as a person. 

 

The purpose and importance of the limitation 

 
125. The existence of a code of conduct for schools is a statutory requirement.   

 

126. The undisputed evidence of the third applicant is that the existence in the code 

of conduct of rules governing dress, appearance and the wearing of jewellery 

and accessories serves very important purposes in ensuring that the school can 

provide a disciplined and orderly educational environment that promotes the 

wellbeing of the girls and ensures that they can develop their full potential so 

that they leave the school as mature, stable and well-rounded human beings.96   

 

127. As the third applicant has explained,97 the primary purposes of the rules relating 

to uniform, hairstyle and the wearing of jewellery are, in particular, that: 

 

                                                                                                                                                                      
94 Christian Education South Africa v Minister of Education 2004 (4) SA 757 (CC) para. 53. 
95 [2005] UKHL 15; [2005] 2 AC 246 at para 71. 
96 Record, vol. 2, paras. 40-48, pp 104-115. 
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127.1. “a uniform avoids distinctions between girls on the basis of their 

economic standing … and enables the girls to function in an 

environment of equality without a hierarchy based upon artificial 

standards of social standing or financial circumstance”, and; 

 

127.2. “restrictions on jewellery … generally are imposed to avoid 

distraction and to allow learners to concentrate on their school 

work”, and; 

 

127.3. “a uniform brings a sense of belonging to its wearers and a sense 

that they are ‘on the same team’”. 

 

128. As is borne out in the evidence, the determination of the code of conduct arose 

from an extensive process of consultation and consideration of the diversity of 

the learner body and with special concern for their constitutional rights. On the 

undisputed evidence the code of conduct was drawn up after extensive 

involvement of and input from a diverse range of groups, including Hindus, and 

serves the important purpose of ensuring that the school can provide discipline 

and an orderly educational environment that promotes the wellbeing of the girls 

and ensures that no specific girl or group is given special preference. 

 

129. That this is a legitimate purpose is made manifest by the decision of the 

European Court of Human Rights in Sahin v Turkey:98  

 

                                                                                                                                                                      
97 Record, vol 2, para 48, pp 114-115. 
98 (2005) 41 EHRR 8, para 11. 
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“Educational institutions may regulate the manifestation of symbols of a 

religion by imposing restrictions on the place of such manifestation with 

the aim of ensuring peaceful co-existence between students of various 

faiths and thus protecting the beliefs of others.” 

 

130. The evidence in this regard was unchallenged by the respondent.  

 

131. It is submitted that it is important for the school to adopt an approach in which 

all girls are seen to be treated in the same way.  The reality is that parity of 

treatment upholds the innate sense of fairness of the girls and is a fundamentally 

important aspect of any code of conduct.  Again the evidence of the need to 

adopt this approach and of the resentment engendered by allowing one girl to do 

what many might wish to do was unchallenged. 

 

132. As this Court held in Harksen v Lane NO and Others,99 if the “purpose [of the 

rule] is manifestly not directed, in the first instance, at impairing the 

complainants in the manner indicated above, but is aimed at achieving a worthy 

and important societal goal, such as, for example, the furthering of equality for 

all, this purpose may, depending on the facts of the particular case, have a 

significant bearing on the question whether complainants have in fact suffered 

the impairment in question”. 

 

133. In this respect it is submitted that the purpose and importance of the limitation is 

such that any impairment of the rights of learners such as Sunali is justifiable.  

That is based on the following three, related, reasons: 
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133.1. First: the rules are not directed towards a particular religious or 

cultural tradition. The rules should be seen as a whole and not as 

being directed towards particular religious or cultural traditions.  

 

133.2. Second: the code of conduct serves the important purpose of ensuring 

equality for all learners at the school by way of equal treatment, 

which is regarded as important not only by the governing body, but 

by the girls themselves.100  Accordingly, the rule serves the important 

purpose of ensuring that no girl is seen to be treated specially.  That 

this is the effect of the rule is clear when one considers that the code 

of conduct serves to outlaw all manifestations of religious and 

cultural belief that on the face of it may be central to a person’s faith 

or culture.  The rule does not target the respondent or her daughter. It 

serves by equal application to prohibit, for instance, Hindu girls from 

wearing nose studs, Christian girls from wearing a cross, or Jewish 

girls from wearing a Star of David. In the same way the requirements 

of the school uniform would preclude a Muslim girl from wearing a 

jilbab. These are not hypothetical possibilities as they could all arise 

at Durban Girls High School given the varied composition of its 

learner body. 

 

133.3. Third: because the rule ensures an equality of treatment as between 

all religions and cultures at the school in respect of outward 

manifestation of religious or cultural belief, the rule is facially 

                                                                                                                                                                      
99 1998 (1) SA 300 (CC) at para 53. 
100 Record, vol. 3, p 274, line 21; p 275, line 2; p 280, line 24; p 281, line 1. 
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neutral.  The rule does not undermine the value of religious or 

cultural practices at the School or of the respondent in particular. The 

ban is not directed against the wearing of a nose stud but is directed 

against the wearing of all jewellery (other than a wrist watch and 

plain round studs or sleepers in the earlobes) no matter what the 

religious or cultural significance thereof for the learner.  The code 

thus treats all beliefs and practices equally and is deliberately 

agnostic in its message about the merits or demerits of particular 

religious beliefs and cultural practices.  It is entirely consistent with 

an acceptance that in a multi-faith and multi-cultural society the 

school environment should remain secular and should not become 

contested terrain among different beliefs and cultures.    

   

134. While it is accepted that the code of conduct is not immune from challenge or 

review, it must be stressed that the determination of a code of conduct requires 

an assessment of the needs of the school by those best qualified to make such an 

assessment.  Certainly the reasons underlying the adoption of the code of 

conduct are reasons that ought to be shown a measure of deference by any Court 

that is asked to consider their application on the basis of an ex post facto single 

isolated case of non-compliance.  

 

134.1. It would be appropriate for this Court to have regard to the approach 

of the House of Lords in the Begum case by showing due regard to 

the school and its stakeholders (educators, parents and learners) 

which is best placed to decide on its own code of conduct and for that 
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reason has been charged by the legislature with responsibility for 

undertaking that important task.  In this respect Lord Bingham  said: 

 

“It would in my opinion be irresponsible of any court, lacking 

the experience, background and detailed knowledge of the head 

teacher, staff and governors, to overrule their judgment on a 

matter as sensitive as this.  The power of decision has been 

given to them for the compelling reason that they are best 

placed to exercise it, and I see no reason to disturb their 

decision”.101

 

134.2. This was the approach of the Supreme Court of Appeal in Western 

Cape Minister of Education v The Governing Body of Mikro Primary 

School102 where the SCA held that the state did not, as a general rule, 

have the power to substitute its judgment regarding appropriate 

language policy for that of the school governing body. 

 

135. The reasons underlying the adoption of the code of conduct and the assessment 

by those charged by law with responsibility for determining its terms, namely 

the educators, parents and learners at the school, were that it served important 

educational purposes. This was not challenged in evidence. Those reasons 

include the fact that the rule serves an important and legitimate purpose in 

maintaining a proper disciplined environment in which education can take place 

without distraction.  In the circumstances of this case, it is respectfully 

submitted that the Court below was in no position, nor is this Court in a better 

one, to substitute its own judgment on this issue for that of the educators, 

                                                           
101 At para 34. 
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parents and girls of the school, especially where there is evidence that a rule of 

this type is widely regarded as necessary.103 

 

136. It is accordingly submitted that the code of conduct serves an important purpose 

in the context of providing education, is facially neutral and impinges to only a 

limited degree upon any person’s rights. There is support for this in the fact that 

on the evidence many other schools, including a number that have a large 

proportion of pupils with a similar background to Sunali, also prohibit the 

wearing of nose studs. 

 

The effect of the limitation 

 

The rule is limited in effect 

 

137. The effect of the rule is not to place a general restriction on Sunali having her 

nose pierced any more than there is a general restriction on any girl attending 

the school having any part of her anatomy pierced for the purpose of 

accommodating a stud, or ring or other piercing.  

 

138. Once the initial piercing has healed such items can be removed and reinserted 

without difficulty. The school accommodated this by giving Sunali permission 

                                                                                                                                                                      
102 2006 (1) SA 1 (SCA). 
103 The evidence shows that a number of other school principals do not allow nose studs, in their codes 
of conduct.  It is submitted that such evidence is proof that this provision of the code of conduct is 
widely seen in educational circles, including schools that largely serve the Hindu and Indian 
communities, as serving an important purpose in the context of providing education, is facially neutral, 
and impinges – if at all – to only a limited degree upon any person’s rights. 
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to wear the stud until the end of October 2004 by which stage the piercing 

would have healed, so that the stud could be removed and re-inserted at will.104  

 

139. The restriction on Sunali wearing a nose stud is therefore limited to the times 

during the day when she is attending school and perhaps occasionally during 

extramural school activities.  Beyond that there is no limitation.  

 

140. It is reiterated that the code of conduct was prepared involving consultation with 

people drawn from every racial, religious and cultural group in South Africa, 

including Hindus.  As a result,  it is manifestly incorrect to suggest (as does the 

Court below) that the code targets (whether directly or indirectly) Hindu or 

South Indian cultural or religious practices.   

 

141. On the contrary, the code of conduct ensures that no learner is given special 

preference as regards her culture or religion thereby ensuring parity of treatment 

which the school’s governing body considered in the best interests of an orderly 

school environment and which the girls at the school and their parents favoured. 

 

The impact of the rule is one brought about by the respondent’s decision 

 

142. It is further submitted that in any examination of the code’s impact on the rights 

of Sunali or the respondent sight must not be lost of the fact that the respondent 

had consented to the code of conduct when she enrolled Sunali at the school. If 

this is a cultural issue of great importance to her she must then have appreciated 

                                                           
104 Record, vol. 1, paras. 21-22, p 52. 
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that there would be a problem come the day that Sunali had her nose pierced. In 

this respect reference is again made to the finding of the House of Lords in 

Begum and its view that:  

 

“a rule of a particular public institution that requires, or prohibits, 

certain behaviour on the part of those who avail themselves of its 

services does not constitute an infringement of the right of an individual 

to manifest his or her religion merely because the rule in question does 

not conform to the religious beliefs of that individual. And in particular 

this is so where the individual has a choice whether or not to avail 

himself or herself of the services of that institution, and where other 

public institutions offering similar services, and whose rules do not 

include the objectionable rule in question, are available”.105

 

143. It is thus respectfully submitted that the respondent and her daughter brought 

upon themselves whatever emotions they experienced.  They chose Durban 

Girls High School with knowledge of its uniform requirements and its 

prohibition on the wearing of jewellery. Notwithstanding that knowledge, they 

decided that Sunali wearing a nose stud was the school’s problem.  Regrettably 

the respondent sought a confrontation and claimed that her daughter had a right 

to attend the school of her own choosing with the nose stud she chose to wear.  

Had the matter had the significance suggested by them it is inconceivable that 

the respondent and Sunali would not have approached the third applicant to 

discuss the matter before the stud was inserted and explained the underlying 

motivation so that the issue could be addressed in a non-confrontational way 

taking account of all relevant factors. 

                                                           
105 Per Lord Scott of Foscote, at para 87. 



 63

Exemptions are allowed under the code in appropriate circumstances 

 

144. This Court has refused to grant religious exemptions from generally applicable 

statutes in both cases in which such an exemption was sought.106  

 

145. As Justice Sachs stated for the majority in Christian Education South Africa:107 

 

“[An open and democratic society] can cohere only if all its 

participants accept that certain basic norms and standards are 

binding.  Accordingly, believers cannot claim an automatic right to be 

exempted by their beliefs from the laws of the land.  At the same time, 

the State should, whenever reasonably possible, seek to avoid putting 

believers to extremely painful and intensely burdensome choices of 

either being true to their faith or else respectful of the law.”  

 

146. That being said, the code of conduct makes appropriate provision for exemption 

in circumstances where a particular manifestation of culture or religious belief is 

of such significance that to refuse to permit it would force the learner to make 

the painful choices to which this Court has referred. 

 

147. The undisputed evidence is that the school made exceptions in respect of 

particular religious festivals or cultural occasions in the life of the girls that 

required them to wear items that would ordinarily be prohibited in terms of the 

code.108  

 

                                                           
106 See Christian Education South Africa v Minister of Education 2000 (4) 757 (CC) at para 35 and 
Prince v President, Cape Law Society 2002 (2) SA 794 (CC) at para 115.   
107 Christian Education South Africa v Minister of Education 2000 (4) 757 (CC) at para 35. 
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148. In the words of the Equality Act, the school did not fail to “reasonably and 

practicably accommodate diversity in education”.109   

 

149. On the contrary, the school “has taken such steps as being reasonable in the 

circumstances to … accommodate diversity”.110 

 

No evidence of the limitation’s effect 

 

150. The evidence shows that the school made considerable endeavours to accept, 

promote and endorse different cultures. There was no evidence that Hindu girls 

constitute a disfavoured group at the school and the operation of a society 

within the school addressed to their needs and culture pointed in the opposite 

direction. (Similar societies operate in respect of other religious and cultural 

groups). 

 

151. To the Court below it was sufficient for the respondent, Sunali’s mother, to 

complain about the discrimination, because she was “acting in her personal and 

representative capacities and in the interest of her ethnic group, the 

Hindu/Indian”.111  The latter statement was factually incorrect and had no 

foundation in any of the evidence before the court. There is no evidence that a 

prohibition on the wearing of a nose stud constitutes any significant 

infringement on the cultural rights of the Hindu/Indian community and evidence 

was lead from an expert, Dr Rambilass, which was to the contrary. 

                                                                                                                                                                      
108 See Record, vol 2, paras 44-45, p 113. 
109 The Equality Act, section 29(3)(c) (Illustrative list of unfair practices in certain sectors).  
110 The Equality Act, section 14(3)(i)(ii). 
111Record, vol 5, paras 27-28, pp 371-372. 
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152. In any event, in the absence of evidence from Sunali it was impossible for the 

court and a mere matter of speculation to suggest that the wearing of a nose stud 

was fundamental to her cultural identity or that its removal during the hours of 

tuition would involve any painful choice between her education and her culture.  

 

153. The point is this.  A limitation analysis in respect of a claim of discrimination 

on the basis of religious or cultural grounds cannot be properly undertaken 

without evidence from the victim regarding the belief, its centrality or otherwise 

within the broader matrix of her belief system, and the consequent impact of the 

alleged discriminatory act on that individual.  

 

154. Sunali, the victim of the alleged discrimination, chose not to favour the Equality 

Court with her own evidence. This is particularly significant as the respondent 

insisted that the decision to pierce her nose and wear the nose stud had been 

Sunali’s alone at a stage in her life when, in her mother’s judgment, she had 

reached a sufficient level of maturity to make that decision. (This is of interest 

in that it demonstrates that the decision is a matter of personal choice and that 

there is no obligation to undertake the piercing at a particular age or time of life. 

It can hardly be said in those circumstances that the absence of the nose stud is a 

denial of a person’s identity.)  Where one is dealing with a cultural or religious 

manifestation it is submitted that the complainant should give evidence to show 

how the practice in question does in fact manifest her culture or religion and 

that she in fact sincerely believes that it is necessary for her cultural or religious 
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identity to observe the practice in question.112 This enables the court to 

determine the impact that the challenged rule has on the dignity and feelings of 

self-worth of the person concerned.  

 

155. Without such evidence, it is not possible to determine whether the practice truly 

impacted upon the dignity of Sunali, who, we stress, was not subjected to an 

absolute ban on her wearing a nose stud (the ban is limited to school time) and 

whose own family members, such as her mother’s two sisters, do not regard the 

wearing of a nose stud as a necessary aspect of their cultural identity 

 

156. In any event, the code of conduct therefore does not put the respondent or her 

daughter to “extremely painful and intensely burdensome choices of either being 

true to their faith or else respectful of the law”, since they “were not being 

obliged to make an absolute and strenuous choice between obeying a law of the 

land or following their conscience”, but rather “… could do both 

simultaneously”.113  That is, Sunali could manifest her culture at home or out of 

school time but still obey the code of conduct when attending school.  And, if 

that limited impingement on her beliefs was still unacceptable to her, then she 

could have chosen to attend a different school where the wearing of a nose-stud 

during school-time was acceptable under the rules of that institution. 

 

                                                           
112 Compare: Christian Education SA v Minister of Education of the Government of RSA 1999 (9) 
BCLR 951 (SE) at 960 I, where the Court evaluated the evidence of the applicants as to their belief and 
held that the practice of “biblical correction” of learners was not central to the Christian religion; and 
Garden Cities Inc Association v Northpine Islamic Association 1999 (2) SA 269 (C) where the 
electronic amplification of the call to prayers was held not to be central to the Islamic religion.  See 
also the position adopted by the US Supreme Court in Wisconsin v Yoder 406 US 205 (1972) where the 
Court held that it had to be “careful to determine whether the Amish religious faith and their modes of 
life are, as they claim, inseparable and interdependent”. 
113 Christian Education supra para 51. 
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157. Accordingly, it is submitted that it is not appropriate to grant the respondent’s 

daughter an automatic exemption from the school’s code of conduct.  

 

Less restrictive means 

 

158. It is not suggested that there are any less restrictive means available to the 

DGHS applicants save to exempt Sunali from the operation of this particular 

rule in respect of the wearing of the nose stud.  This serves to distinguish the 

present case from the Canadian decision of Multani v Commission scolaire 

Marguerite-Bourgeoys and Attorney General of Quebec,114 where the wearing 

of the item in question (a Sikh kirpan or ceremonial dagger) was absolutely 

central to the learner’s faith.  

 

159. This matter was explored in cross-examination with the respondent and her sole 

response was that “it’s quite a challenge for educators, isn’t it?”.115  

 

160. The fact that Sunali was, for a considerable period, prior to the hearing, 

exempted from the application of the rule has created the very difficulty 

foreseen by the governing body, namely, that she is perceived to be receiving 

special treatment.  No helpful suggestion is proffered by the respondent for 

addressing this issue.116 

 

                                                           
114 2006 SCC 6. 
115 Record, vol. 3 p 239, lines 20-24. 
116 Record, vol. 3, p 240, line 17; p 241, line 12. 
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161. With respect to the respondent it is unhelpful to say that the school can lay the 

blame on her (the respondent’s) shoulders.117  

 

162. In short, the difficulty with the respondent’s argument is that it undermines the 

very basis of school uniform codes and places this Court in the intolerable 

situation of deciding on an exemption for the respondent whilst at the same time 

being fair to other religions and cultures.  The problem posed for this Court is 

readily apparent:  the free exercise argument of the respondent poses a problem 

for the fair administration of school rules since multiple faith and cultural  

traditions seemingly necessitate an equal number of exemptions.118   With 

respect, this is the very problem faced by schools such as Durban Girls High 

School that are presented with multiform religious and cultural practices 

amongst their learners. 

 

163. An exemption permitting Sunali to wear a nose stud would undermine 

community identity, damage standards of neatness and discourage discipline, 

not only because an exemption for a nose stud would do this, but also because if 

this Court were to grant an exemption for nose studs, then exemptions must be 

granted in respect of dreadlocks for Rastafarians, jilbabs for Muslims, saffron 

robes for the Satchidananda Ashram-Integral Yogis, turbans for Sikhs (in boys’ 

schools) and so forth. The result is likely to resemble not a uniform but a riotous 

profusion of clothing and jewellery that will completely subvert the important 

purposes that the code of conduct is intended to promote. In fact, the result is 

                                                           
117 Record, vol 3, p 241, lines 10-12. 
118 As stressed earlier, this problem is made all the more difficult for this Court by the fact that the 
victim of the alleged discrimination has chosen not to present any evidence of the sincerity of her 



 69

subversive of the school uniform itself. (This is not to say that schools could not 

decide not to have a uniform or to permit the wearing of jewellery, but that 

would be a result of the free exercise by those schools of a choice not to do so.) 

It is submitted that this would be unacceptable not only because the important 

interests promoted by uniforms will be frustrated but also because parents 

should be at liberty to send their children to schools which have uniforms. 

 

164. An exemption permitting Sunali to wear a nose stud would, in addition, violate 

the rights of other pupils. According to Lord Hoffman in Begum, the school’s 

strict adherence to the current uniform was “necessary for the protection of the 

rights and freedoms of others”.119  In Begum, Lord Hoffman and Baroness Hale 

of Richmond held that a pupil’s wearing of a jilbab would, by introducing a 

distinction between ‘good’ Muslims and ‘bad’ Muslims, be experienced by 

other Muslim pupils as an illegitimate act of propaganda or an act of 

proselytism. This would infringe on the freedom of religion of those who do not 

feel it necessary to wear the jilbab by placing pressure on them to adopt a more 

extreme form of Islam.  

 

165. Equivalently, to grant an exemption for nose studs would be to create a 

distinction between ‘good’ Hindu/Indian girls that wear a nose stud and ‘bad’ 

ones that do not. This has the potential to lead to a violation of the cultural 

identity of those Hindu/Indian girls who do not wear a nose ring as a result of 

pressure to ‘truly' conform from those who do so.  

                                                                                                                                                                      
belief, its centrality within her broader belief-system, and the impact of the alleged discriminatory act 
on her. 
119 See para 58 Begum supra. 
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166. In view of the compulsory attendance requirements and the mixed intake of 

schools, it is crucially important that children, at a formative age at which they 

are vulnerable, should not be exposed to the ostentatious religious or cultural 

behaviour of others, to avoid their cultural and religious liberty being infringed. 

 

167. In the circumstances, it is submitted that there are no less restrictive means by 

which to ensure equality of treatment between such learners other than through 

the adoption of a rule such as that at issue in this case.  

 

Proportionality 
 
 

168. It is submitted that on a proportionality analysis when these features are 

balanced against one another the broader obligations of the school in regard to 

the provision of an appropriate environment in which education can take place 

should prevail over the impact that in this individual case a neutral rule has on 

one limited aspect of a girl’s expression of cultural identity.   

 

169. It should be borne in mind that the determination of this body of rules arose 

from an extensive process of consultation and consideration of the diversity of 

the learner body and their constitutional rights.  

 

170. It is submitted that there is wisdom in the approach of Lord Bingham of 

Cornhill in the Begum case,120 where he said:  

 

                                                           
120Begum supra, paras. 33 and 34. 
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“33. Different schools have different uniform policies, no doubt influenced 

by the composition of their pupil bodies and a range of other matters.  Each 

school has to decide what uniform, if any, will best serve its wider 

educational purposes.    The school did not reject the Respondent’s request 

out of hand: it took advice, and was told that its existing policy conformed 

with the requirements of mainstream Muslim opinion.    

 

34 On the agreed facts, the school was in my opinion fully justified in acting 

as it did.  It had taken immense pains to devise a uniform policy which 

respected Muslim beliefs but did so in an inclusive, unthreatening and 

uncompetitive way.  The rules laid down were as far from being mindless as 

uniform rules could ever be.  The school had enjoyed a period of harmony 

and success to which the uniform policy was thought to contribute.  On 

further enquiry it still appeared that the rules were acceptable to mainstream 

Muslim opinion.  It was feared that acceding to the Respondent’s request 

would or might have significant adverse repercussions.   It would in my 

opinion be irresponsible of any Court, lacking the experience, background 

and detailed knowledge of the head teacher, staff and governors, to overrule 

their judgment on a matter as sensitive as this.   The power of decision has 

been given to them for the compelling reason that they are best placed to 

exercise it, and I see no reason to disturb their decision.” 

 

171. A similar approach has been adopted by the European Court of Human Rights 

in Sahin v Turkey (2005) 41 EHRR 8.  

 

172. It is accordingly submitted that if there is here some limitation of Sunali’s 

cultural or religious rights, it is a limitation that is justified in terms of section 

36.  

 

ANALYSIS UNDER SECTION 14 OF THE EQUALITY ACT 
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173. It is submitted that the same result is arrived at if the analysis is undertaken by 

following sequentially the various provisions of the Equality Act.  

 

174. The first question then is whether the complainant has shown a prima facie case 

of discrimination. It is submitted for the reasons given in paragraphs 83 to 93 

above that she has failed to do so. 

 

175. If it is held that there is a prima facie case of discrimination then it is submitted 

for the reasons set out in paragraphs 94 to 113 that such discrimination is not 

unfair. 

 

176. It is submitted that an examination of the various factors referred to in section 

14(3) leads to the same conclusion. Each will be addressed in turn. 

 

176.1. There is no indication that an inability to wear a nose stud when at 

school wearing a conventional school uniform has any impact at all 

upon Sunali’s dignity. There is nothing to indicate that its absence 

would diminish her sense of self-worth or expose her to exclusion or 

ridicule at the hands of her fellow learners or teachers or that it would 

diminish her in any way. She had happily attended the school for 

some two and a half years without wearing a nose stud and there is 

nothing to indicate that she found this an impairment of her dignity. 

 

176.2. In the absence of evidence that the prohibition on wearing a nose stud 

has any impact upon Sunali at all it is submitted that it has no impact.  



 73

The alleged discrimination lies in the prohibition on her wearing a 

nose stud and it is the impact of that prohibition that is relevant in 

terms of section 14(3)(b), not the impact of her defying the rule with 

its resultant disciplinary consequences.  It is submitted that those 

consequences are not relevant for present purposes as they do not 

flow from the rule but from its infraction and are no different from 

the ordinary consequences of any other act of persistent defiance of a 

school rule. The impact of the alleged discrimination must lie in the 

effect that compliance with the rule would have on Sunali and there is 

no indication that it has any impact on her at all. 

 

176.3. There is no indication that Sunali is a member of a group that suffers 

from patterns of disadvantage. 

 

176.4. The alleged discrimination involves a prohibition during school hours 

and when engaged in school activities outside those hours on wearing 

a nose stud. It accordingly has a relatively limited impact upon 

Sunali. This is not to discount the importance of education in her life 

or the fact that it is probable that she will draw her group of friends 

and many of her circle of acquaintances from the body of fellow 

learners. However at all other times, which includes her interaction 

with her family – to whom this is said to be important – her social life 

and participation in cultural activities or any religious activities, she 

is free to wear the nose stud. It is accordingly submitted that the 
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extent of the alleged discrimination is not great and it is not seriously 

intrusive. 

 

176.5. There is no evidence that the alleged discrimination is systemic 

beyond the fact that a number of schools, including some that cater 

largely for girls of similar background to Sunali, ie. South Indian in 

origin, have a similar rule.  

 

177. It is submitted for the reasons dealt with in paragraphs 14 to 20 and 126 to 137 

above that the rule serves a legitimate and important purpose in the proper 

functioning of the school and in enabling the school to fulfil its educational 

function. 

 

178. It is also submitted that the rule achieves that purpose and that the purpose 

would be undermined in the absence of that rule. The notional distinction 

between girls seeking to wear nose studs for cultural purposes and those 

motivated by fashion is impossible to police unless a blanket exemption is 

granted to Indian/Hindu learners as was done by the Court below. However 

such a general exemption not in any way dependent upon any cultural belief 

both undermines the school’s general purpose in imposing the rule in the first 

place and devalues the cultural beliefs of those who are truly wearing it as a 

mark of identity. There are no less restrictive or disadvantageous means of 

achieving the rule’s purpose. The grant of a permanent exemption – described 

by the respondent as equivalent to carrying a dompas – is no answer to the 

problem because that fact, unlike the nose stud, will not be apparent to those 
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who encounter Sunali. All they will see is a girl who is exempted from 

complying with the ordinary rules applicable to the entire school community. 

That is a recipe for resentment as testified to by Mrs Martin. 

 

179. The school has taken great care in formulating its rules, of which this is only 

one but nonetheless integrally related to the others, and does accommodate 

diversity as explained in the evidence.  

 

179.1. There is a system of temporary exemption for particularly important 

observances such as the wearing of the Luxmi strings, although 

Sunali does not take part in it.  

 

179.2. The broader curriculum is aimed at both accommodating and 

celebrating diversity and the school is indisputably one of the leading 

schools in KwaZulu-Natal attracting girls from a diverse range of 

backgrounds, races, cultures and religions.  

 

180. It is therefore submitted that the school is taking reasonable steps to 

accommodate diversity. 

 

181. Accordingly it is submitted that on a proper balancing of all the relevant factors 

set out in the Equality Act there is here no unfair discrimination and that the 

Equality Court’s conclusion to that effect was correct. 
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CONCLUSION 

 

182. For these reasons the DGHS applicants submit that the appeal should be 

allowed and the decision of the Equality Court restored. 
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