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1. I am the third applicant, an adult female and the Principal of the Durban Girls’ 

High School, and I reside at 10 Redmond Road, Cowies Hill.  I have 

appointed R F Sobey as my attorney of record.  

 

2. I depose to this affidavit on behalf of the third and fourth applicants (“the 

applicants”). Whilst we have been cited individually and respectively as the 

Principal and Chairperson of the governing body of the Durban Girls High 

School we represent the school in these proceedings 

 

3. The facts herein contained are within my personal knowledge, unless 

otherwise stated or indicated by the context, and are to the best of my 

knowledge both true and correct.  All legal submissions made herein are made 

on the basis of advice given by my legal representatives and where contrary to 

the judgment referred to below are made with respect . 

 

4. The applicants seek leave to appeal directly to this Court against the whole of 

the judgment and order of the Natal Provincial Division of the High Court (per 

Kondile J, with the concurrence of Tshabalala JP) (“the Court below”) handed 

down on 5 July 2006 in case number AR 791/05 upholding an appeal from the 

Equality Court, Durban. Whilst this application is brought by the school as 

represented by the fourth applicant and myself I am advised that a similar 

application is also to be brought by the first applicant.  

 

5. The applicants intend also as a matter of caution to seek leave from the Court 

below to appeal to the Supreme Court of Appeal.  We believe however that the 

issues raised in this case are of such a nature that it would be desirable for this 

Honourable Court to determine them and hence seek leave to appeal directly 

to this Court. If such leave is granted the applicants will pursue the appeal to 

this Court and not seek to proceed to the Supreme Court of Appeal.    

 

INTRODUCTION

 

6. This application arises from the application of the code of conduct of the 

Durban Girls High School, one of the largest girls’ schools in KwaZulu-Natal, 



 3

and its prohibition on the wearing of jewellery other than a wristwatch and a 

single plain round stud or sleeper in the lobe of each ear. 

 

7. The respondent, whilst aware of this prohibition and having agreed to it when 

she entered her daughter, Sunali, as a learner at the school, asserts that the 

prohibition is an infringement of her daughter’s cultural right to have her nose 

pierced and wear a nose stud in accordance with family tradition and as an 

indication of her South Indian origin. 

 

8. The respondent’s claim was rejected by the Equality Court in Durban but 

upheld on appeal by the Natal Provincial Division of the High Court. The 

school now seeks leave to appeal to this Honourable Court.   

 

9. The application raised important issues relating to the wearing of cultural or 

religious dress or items of jewellery in schools and whether and to what extent 

under the Constitution a school is entitled to enforce compliance with its code 

of conduct in circumstances where a learner complains that adherence to the 

code of conduct impacts upon her right to manifest her cultural identity or her 

religious beliefs.  

 

10. The operation of the rule in question goes beyond the particular circumstances 

of the respondent’s daughter and extends to other cultures and other faiths 

represented within the learner body and also to schools other than the Durban 

Girls’ High School. Thus, for example, within the Durban Girls’ High School 

it prevents Christian girls from wearing crosses. In boys’ schools similar 

issues arise in regard to the wearing of beards or the adoption of forms of 

hairstyles, such as dreadlocks, or the wearing of a yarmulke, which are 

manifestations of religious beliefs. 

 

11. Schools are enjoined by law to formulate codes of conduct for learners and to 

enforce them. However the effect of the decision by the Court below is that 

schools are required to permit exceptions from compliance with rules 

governing dress, appearance and the wearing of jewellery and other 

adornments where the ground for the exception is said to be either cultural or 
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religious. This is so irrespective of how central the particular practice is to the 

learner and irrespective of the underlying reasons for the prohibition in 

question. 

 

12. Furthermore the judgment of the Court below decides that in proceedings 

under the Promotion of Equality and Prevention of Unfair Discrimination Act 

4 of 2000 it is impermissible to claim that a particular limitation of a person’s 

rights is justifiable in terms of section 36 of the Constitution.  

 

13. I respectfully submit that these findings are of such fundamental importance to 

the operation of schools in South Africa and the implementation of their codes 

of conduct that it is desirable for this Court to determine whether the approach 

by the Court below is correct and to articulate the constitutional parameters 

within which educators and governing bodies of schools must operate in 

regard to the implementation of codes of conduct and the need in appropriate 

circumstances to permit exemptions from them.  

 

14. There will be a saving of time and costs if leave to appeal directly to this Court 

is granted.  The matter raises constitutional issues of substance and I submit 

that it is in the interests of justice and the interests of education that the appeal 

be heard by this Court.  There are I submit reasonable prospects of another 

Court coming to a different decision from that of the Court below.  

 

BACKGROUND 

 

15. The respondent chose to send her daughter Sunali to the Durban Girls’ High 

School. The Durban Girls’ High School is a large school with over thirteen 

hundred learners.  The body of learners is drawn from all racial groups and 

from a wide diversity of cultural traditions.   The learners practise a number of 

different religions and include agnostics and atheists. 

 

16. In choosing to attend the Durban Girls’ High School both the respondent and 

Sunali were aware that the school had a code of conduct which they accepted.  
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17. In terms of the code of conduct the wearing of any item of jewellery other than 

a wristwatch and plain round studs or sleepers (restricted to one in each 

earlobe and at the same level) is forbidden. 

 

18. It is important at this juncture to highlight the manner in which this code of 

conduct was drawn up by the school. 

 

18.1. The preparation of a code of conduct in schools is a requirement 

imposed on the governing body by section 8(1) of the South African 

Schools Act, 84 of 1996. Under the Act the code of conduct is adopted 

by the governing body after consultation with the learners, their 

parents and the educators of the school.  Its purpose is to establish a 

disciplined and purposeful school environment dedicated to the 

improvement and maintenance of the quality of the learning process. 

(Section 8(2)).  

 

18.2. On the undisputed evidence before the Equality Court, it is clear that 

the manner in which the code of conduct was prepared involved 

consultation with people drawn from every racial, religious and 

cultural group in South Africa, including the respondent’s religious and 

cultural group.  It was precisely because the governing body was 

sensitive to the constitutional rights of the learners that it sought input 

from all the diverse groups within the body of learners in order to 

ensure respect for their rights. 

 

18.3. In formulating a policy in regard to the wearing of jewellery and other 

accessories the school sought to balance the interests and claims of the 

diverse group of learners attending the school. 

 

18.4. The governing body took into account the nature of the school as one 

of the largest high schools for girls in KwaZulu-Natal attended by girls 

ranging from 13 to 19 at a crucial stage of their physical, emotional 

and social development.  It was also recognised that the school has a 

strong academic background and the code of conduct was thus 
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designed to enable it to be a place of learning and development where 

the girls are able to concentrate on these aspects of life without 

excessive concern for the external pressures of society in relation to 

matters such as fashion and lifestyle.  

 

18.5. The code allows for exceptions to be made for particular religious 

festivals or cultural occasions in the lives of the girls where they are 

required to wear items that would ordinarily be forbidden in terms of 

the code of conduct.  

 

19. It was accordingly uncontested that in formulating the code of conduct the 

governing body of the school had endeavoured to take into account and 

balance the statutory requirement of establishing a disciplined and purposeful 

school environment dedicated to the improvement and maintenance of the 

quality of the learning process with the religious and cultural interests of girls 

drawn from a wide diversity of backgrounds within the broader South African 

society.  

 

20. In formulating and applying the code of conduct it was also not disputed that it 

is important for the school to adopt an even-handed approach in which all girls 

are seen to be treated in the same way because exemptions from compliance 

with the code of conduct lead to resentment and discontent.  

 

21. After the commencement of the fourth term in 2004, Sunali returned to school 

wearing a nose stud, having had her nose pierced during the school holiday.  

 

22. Notwithstanding that this was a clear contravention of the provisions of the 

code of conduct no attempt was made by the respondent or by Sunali to 

discuss this matter in advance with me – the school principal – or the school 

governing body. 

 

23. The school took a decision to enforce the code of conduct against Sunali.  To 

accommodate Sunali the school gave her permission to wear the stud until the 

end of October 2004 by which stage the piercing would have healed, so that 
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the stud could be removed and re-inserted at will. The idea was to ensure that 

Sunali could wear the stud outside of school hours. The restriction was thus 

not a general one: it was limited to the times during the day when she is 

attending school and perhaps occasionally during extramural school activities. 

 

24. The respondent lodged a complaint with the Equality Court of unfair 

discrimination against Sunali on the grounds of her right to equality and, 

religion, conscience, belief and culture, the basis of the complaint being that: 

 

“The wearing of a nose stud, an accepted cultural tradition amongst 
Hindus, has been declared a violation of the school uniform code.”  
 

 
25. On 29 September 2005 the Equality Court found that there was no unfair 

discrimination against Sunali.  A copy of the Equality Court’s judgment is 

attached hereto marked “M1” 

 

26. Thereafter the respondent appealed to the Court below. On 5 July 2006 it 

overturned the decision of the Equality Court and found, inter alia, that the 

respondent had proved unfair discrimination. A copy of the judgment and 

order of the Court below is attached hereto marked “M2”. 

 

THE REASONING OF THE COURT BELOW

 

27. The Court below focused on section 14 of the Promotion of Equality and 

Prevention of Unfair Discrimination Act 4 of 2000 (“the Equality Act”) in 

finding that the applicants had unfairly discriminated against the respondent 

by refusing Sunali permission to wear a nose stud.  I shall deal with the 

findings of the Court below under the Equality Act later in my affidavit.   

 

28. Before doing so, I wish to highlight a number of preliminary findings by the 

Court below that underpin its judgment, and which I submit are incorrect for 

the reasons that follow.   
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Preliminary Findings 

 

29. In relation to the applicants’ argument that in choosing to attend the Durban 

Girls’ High School, both the respondent and Sunali were aware that the school 

had a code of conduct which they accepted, the Court below held (at para 23) 

that “[t]he relevance of these contentions escape me as both counsel for the 

parties have stated that fundamental rights and freedoms cannot be waived.” 

 

30. In so finding the Court below misconstrued the applicants’ argument.  The 

applicants did not contend that by choosing to attend the school the respondent 

had waived her rights or those of her daughter.  What they did contend (with 

reliance on the recent decision of the House of Lords in the then unreported 

decision of R (On the application of Begum) (by her litigation friend, 

Rahman)) v Head Teacher and Governors of Denbigh High School [2006] 

UKHL 15, now reported in [2006] 2 All ER 487 (HL)) was that a Court should 

be slow to find an interference with the right to manifest culture or belief 

where a person voluntarily places herself in a situation where particular 

manifestations of religious belief will conflict with institutional rules and 

obligations.   

 

31. The Court below ought to have found the reasoning of Lord Bingham of 

Cornhill persuasive where, in the Denbigh judgment (a copy of which was 

provided to the Court below but which is not referred to it in its judgment), the 

House of Lords summarised the European jurisprudence (at para 23) and held 

that there is no discrimination when those rules are applied so as to preclude 

the particular manifestation of belief in issue in circumstances where a person 

has voluntarily accepted being subject to those rules.  To similar effect is the 

decision of the Transvaal Provincial Division of the High Court in Wittman v 

Deutscher Shulverein, Pretoria & Others 1998 (4) SA 423 (T) at 455E. 

 

32. Had the Court below had regard to the jurisprudence referred to it by the 

applicants I submit that it would have found that there was in fact no 

interference with the respondent’s right to manifest her culture or religion.  As 

Lord Hoffmann made clear in the Denbigh Case (which involved a claim of 
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discrimination against a school by a Muslim school girl who was prevented 

from wearing a jilbab) at para 50:  

 

“… her right was not in my opinion infringed because there was 
nothing to stop her from going to a school where her religion did not 
require a jilbab or where she was allowed to wear one. Article 9 does 
not require that one should be allowed to manifest one's religion at any 
time and place of one's own choosing. Common civility also has a 
place in the religious life.” 
 

33. As a result, the Court below incorrectly endorsed the approach of the 

respondent, which was to disregard the rights and interests of the diverse body 

of learners in asserting in absolute terms her and her daughter’s rights.  This 

approach is apparent, for example, by the respondent’s acceptance that there 

were no circumstances in which she and Sunali would agree to her not 

wearing the nose stud at school.  Lord Hoffmann pointed out (at para 50) in 

the analogous case of Denbigh that such an approach is inappropriate because: 

 

“[h]er family had chosen that school for her with knowledge of its 
uniform requirements … if she was firm in her belief, she should 
change schools …  people sometimes have to suffer some 
inconvenience for their beliefs. Instead, she … decided that it was the 
school’s problem. They sought a confrontation and claimed that she 
had a right to attend the school of her own choosing in the clothes she 
chose to wear.” 

 
34. Accordingly, the Court below ought to have found that the respondent’s 

decision to subject Sunali to the school code meant that any restriction on her 

right to manifest her culture and religion flowed from that decision and was 

justifiably limited by the rights and interests of other learners at the school and 

by the code of conduct that sought to protect those rights and interests.   

 

35. A further preliminary finding by the Court below was that the applicants had 

adopted a “conception of equality which insists on symmetrical treatment” (at 

para 26).  It appears that this conception of equality was imputed to the 

applicants by the Court below on account of a misunderstanding of the 

argument by the applicants that “it is important for the school to adopt an 

approach in which all girls are seen to be treated in the same way” (para 25, 
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emphasis added).  The reality is that parity of treatment upholds the innate 

sense of fairness of the girls and is a fundamentally important aspect of any 

code of conduct. 

 

36. Having so imputed a policy of “symmetrical treatment” to the applicants, the 

Court below moved to hold that the “conception of equality which insists on 

symmetrical treatment fails to recognize or repair or avoid establishing or 

entrenching or intensifying deep patterns of historic group discrimination and 

disadvantage which inevitably impair an individual’s human dignity” (para 

26). Whilst this may in certain circumstances be correct it attached no weight 

to the reasons for the adoption of this provision of the code and the 

educational purpose that it serves. This has the effect of requiring an 

exemption from the code’s provisions whenever a religious or cultural reason 

is advanced in support of such exemption without considering the weight and 

importance of the reason and balancing it against the underlying purpose of 

the code. 

 

37. In this respect the Court below erred for the following related reasons. 

 

37.1. First: the Court below failed to see the rules as a whole and not as 

being directed towards a particular religious or cultural tradition. In 

this respect the code of conduct serves the important purpose of 

ensuring equality of treatment, which is regarded as important not only 

by the governing body, but by the girls themselves.   

 

37.2. Accordingly, the Court below erred by failing to accept that it is 

constitutionally permissible for a school to adopt rules that ensure that 

no girl is seen to be treated specially.  That this is the effect of the rule 

is clear when one considers that the code of conduct serves to outlaw 

all manifestations of religious belief that on the face of it may be 

central to a person’s faith.  The rule does not target the respondent or 

her daughter. It serves by equal application to prohibit, for instance, 

Hindu girls from wearing nose studs, Christian girls from wearing a 

cross, or Jewish girls from wearing a Star of David. In the same way 
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the requirements of the school uniform would preclude a Muslim girl 

from wearing a jilbab. These are not hypothetical possibilities as they 

could all arise at the Durban Girls’ High School given the varied 

composition of its learner body. 

 

37.3. Second: because the rule ensures an equality of treatment as between 

all religions and cultures at the school in respect of outward 

manifestation of religious or cultural belief, the rule is facially neutral. 

 

37.4. Accordingly, the Court below erred when, in para 53, it stated that “[a] 

ban against the wearing of the nose stud undermines the value of 

religious and cultural symbols and sends learners the message that 

religious beliefs and cultural practices do not merit the same 

protection as other rights or freedoms”.  The opposite is in fact true: 

the ban is not directed against the wearing of the nose stud but is 

directed against the wearing of all jewellery (other than a wrist watch 

and plain round studs or sleepers in the earlobes) no matter what the 

religious or cultural significance thereof for the learner.  The code thus 

treats all beliefs and practices equally and is deliberately agnostic in its 

message about the merits or demerits of particular religious beliefs and 

cultural practices.  It is entirely consistent with an acceptance that in a 

multi-faith and multi-cultural society the school environment should 

remain secular and should not become contested terrain among 

different beliefs and cultures.    

   

37.5. The fact that the rule is facially neutral – thereby ensuring 

“symmetrical treatment” – does not automatically lead to the 

conclusion of the Court below that the rule gives rise to unfair 

discrimination.  In this respect the Court below erred by ignoring the 

following dictum of the US Supreme Court: 

 

“We have never held that an individual’s religious beliefs 
excuse him from compliance with an otherwise valid law 
prohibiting conduct that the State is free to regulate.  ... 
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Subsequent decisions have consistently held that the right to 
free exercise [of religion] does not relieve an individual of the 
obligation to comply with a valid and neutral law of general 
applicability on the ground that the law proscribes (or 
prescribes) conduct that his religion prescribes (or 
proscribes).”   
 

(Quoted with approval by the European Court of Human Rights 
in Vergos v Greece (2005) 41 E EHRR 41 p 913, para 25, p 
919.) 

 
37.6. Similarly, this Court has refused to grant religious exemptions from 

generally applicable statutes in both cases in which such an exemption 

was sought (see Christian Education South Africa v Minister of 

Education 2000 (4) 757 (CC) at para 35 and Prince v President, Cape 

Law Society 2002 (2) SA 794 (CC) at para 115).  As Justice Sachs 

stated for the majority in Christian Education South Africa (at para 

35): 

 

“[An open and democratic society] can cohere only if all its 
participants accept that certain basic norms and standards are 
binding.  Accordingly, believers cannot claim an automatic 
right to be exempted by their beliefs from the laws of the land.  
At the same time, the State should, whenever reasonably 
possible, seek to avoid putting believers to extremely painful 
and intensely burdensome choices of either being true to their 
faith or else respectful of the law.”  

 

38. The Court below has thus I submit erred in granting to the respondent (and her 

daughter) an automatic exemption from the school’s code of conduct in 

circumstances where: 

 

38.1. the code of conduct does not target Hindu cultural or religions 

practices;  

 

38.2. the code of conduct ensures that no learner is given special preference 

as regards her culture or religion thereby ensuring parity of treatment 

which the school’s governing body considered in the best interests of 
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an orderly school environment and which the girls at the school and 

their parents favoured; 

 

38.3. the code of conduct was prepared involving consultation with people 

drawn from every racial, religious and cultural group in South Africa, 

including Hindu; 

 

38.4. the respondent had consented to the code of conduct when she enrolled 

Sunali at the school;  

 

38.5. the code of conduct makes appropriate provision for exemption in 

circumstances where a particular manifestation of culture or religious 

belief is of such significance that to refuse to permit it would force the 

learner to make the painful choices to which this Court has referred. In 

the absence of evidence from Sunali it was impossible for the court and 

a mere matter of speculation to suggest that the wearing of a nose stud 

was fundamental to her cultural identity or that its removal during the 

hours of tuition would involve any painful choice between her 

education and her culture. 

. 

39. The Court below ought to have found that the code of conduct does not put the 

respondent or her daughter to “extremely painful and intensely burdensome 

choices of either being true to their faith or else respectful of the law”, since 

they “were not being obliged to make an absolute and strenuous choice 

between obeying a law of the land or following their conscience”, but rather 

“… could do both simultaneously” (Christian Education supra para 51).  That 

is, Sunali could manifest her culture at home or out of school time but still 

obey the code of conduct when attending school. 

 

40. Another preliminary finding made by the Court relates to the lack of any 

evidence from Sunali about her views on the matter that is at the heart of this 

case.  The Court below found (at paras 27-29) that discrimination had been 

proved by the respondent even though there was no evidence from Sunali 

regarding her own attitude to these matters as the person in respect of whom 
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the alleged discrimination had taken place.  To the Court below, it was 

sufficient for the respondent, Sunali’s mother, to complain about the 

discrimination (see para 27 and 28) because she was “acting in her personal 

and representative capacities and in the interest of her ethnic group, the 

Hindu/Indian”.  The latter statement was factually incorrect and had no 

foundation in any of the evidence before the court. There is no evidence that a 

prohibition on the wearing of a nose stud constitutes any significant 

infringement on the cultural rights of the Hindu/Indian community and 

evidence was lead from an expert, Dr Rambilass, which was to the contrary. 

 

41. With respect, the Court below conflated the question of (respondent’s) 

standing with the question of sufficient evidence (by the complainant) alleging 

discriminatory behaviour on the part of the school.  It ought to have accepted 

the applicants’ argument and the authorities in support thereof (R (on the 

application of Williamson and others) v Secretary of State for Education and 

Employment and Others [2005] 2 ALL ER 1 (HL) paras 62- 4, p20; Multani v 

Commission on scolaire Marguerite-Bourgeoys and Attorney General of 

Quebec 2006 SCC 6) that where one is dealing with a claim such as the 

respondent’s the victim of the discrimination should give evidence to show 

how the practice in question in fact manifests in their culture or religion and 

that they as an individual sincerely believe that it is necessary for their cultural 

or religious identity to observe the practice in question. 

 

42. The Court below ought to have found, echoing the view of Justice Sachs in the 

Christian Education case (para 53), that this is preeminently a matter where 

the voice of the child should have been heard. 

 

Unfair discrimination under the Equality Act 

 

43. I come now to the findings of the Court below regarding unfair discrimination 

under the Equality Act. 
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44. For the reasons already expressed above I submit that the Court below erred 

when it found (at para 41) that the respondent made out a prima facie case of 

discrimination. 

 

44.1. Sunali, the victim of the alleged discrimination, chose not to favour the 

Court below with her own evidence. This is particularly significant as 

the respondent insisted that the decision to pierce her nose and wear 

the nose stud had been Sunali’s alone at a stage in her life when, in her 

mother’s judgment, she had reached a sufficient level of maturity to 

make that decision. Where one is dealing with a cultural or religious 

manifestation it is submitted that the complainant should give evidence 

to show how the practice in question does in fact manifest their culture 

or religion and that they in fact sincerely believe that it is necessary for 

their cultural or religious identity to observe the practice in question. 

This enables the court to determine the impact that the challenged rule 

has on the dignity and feelings of self-worth of the person concerned.   

 

44.2. Without such evidence, it was simply impossible for the Court below 

to determine whether the practice truly impacted upon the dignity of 

Sunali, who, I stress, was not subjected to an absolute ban on her 

wearing a nose stud (the ban is limited to school time) and whose own 

family members, such as her mother’s two sisters, do not regard the 

wearing of a nose stud as a necessary aspect of their cultural identity.  

 

45. The Court below further erred in its description of the “context” in which it 

determined the fairness or otherwise of the applicants’ code of conduct (at 

paras 45-48).   

 

45.1. In particular, the Court below erred in finding that the school, “by 

adopting formal equality which does not take into account actual 

social and economic disparities or material and significant differences 

between groups and individuals and which ignores the historical 

burden of inequality which the Constitution seeks to overcome, 

neglects the deepest commitment of the Constitution” (para 47).   
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45.2. With respect, this is simply not so.  As I have explained previously, 

and as is borne out in the evidence, the determination of the code of 

conduct arose from an extensive process of consultation and 

consideration of the diversity of the learner body and with special 

concern for their constitutional rights. The evidence in this regard was 

unchallenged but is disregarded in the judgment. 

 

45.3. The learned judge also erred in disregarding the reasons underlying the 

adoption of the code of conduct and the assessment by those charged 

by law with responsibility for determining its terms, namely the 

educators, parents and learners at the school, that it served important 

educational purposes. This was not challenged in evidence and should 

not have been rejected as lacking a proper basis (para 60). The 

determination of a code of conduct requires an assessment of the needs 

of the school by those best qualified to make such an assessment not a 

consideration ex post facto of a single isolated case of non-compliance. 

 

45.4. It is submitted that the learned Judge should have had regard to the fact 

that the rule in question is directed at regulating the wearing of 

jewellery and that there is undisputed evidence that this provides a 

major source of problems in a girls’ school prompting undesirable 

competition among the girls. It should have held that it is a rule serving 

an important and legitimate purpose in maintaining a proper 

disciplined environment in which education can take place without 

distraction. It was in no position to substitute its own judgment on this 

issue for that of the educators, parents and girls of the school especially 

as there was evidence that a rule of this type is widely regarded as 

necessary. 

 

45.5. Furthermore, the code of conduct makes provision for exceptions to be 

made for particular religious festivals or cultural occasions in the lives 

of the girls where they are required to wear items that would ordinarily 

be forbidden in terms of the code of conduct.   
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45.6. The Court below also failed to recognise that the respondent and her 

daughter consented to the code of conduct when Sunali enrolled at the 

Durban Girls’ High School.  In this respect I submit that the Court 

below should have had regard to the finding of the House of Lords in 

Denbigh and its view that:  

 

“a rule of a particular public institution that requires, or prohibits, 
certain behaviour on the part of those who avail themselves of its 
services does not constitute an infringement of the right of an 
individual to manifest his or her religion merely because the rule in 
question does not conform to the religious beliefs of that individual. 
And in particular this is so where the individual has a choice whether 
or not to avail himself or herself of the services of that institution, and 
where other public institutions offering similar services, and whose 
rules do not include the objectionable rule in question, are available” 
(Per Lord Scott of Foscote, at para 87). 

 

46. The Court below also erred by finding (at paras 49-52) that “[t]he 

discrimination in this case impairs human dignity and is unfair”.   

 

46.1. I have already mentioned the fact that there is no evidence from Sunali 

regarding the impact of the rule on her dignity and it is not suggested 

that it infringes her mother’s dignity. 

 

46.2. There is nothing in the evidence to suggest that the wearing of a nose 

stud is so fundamental to Sunali’s cultural or religious identity that her 

inability to do so for a limited time whilst at school so diminishes her 

personality or sense of self or violates her conscience that her dignity is 

impugned. 

 

47. For the same reasons, the Court below erred in respect of the impact or likely 

impact of the school code by finding (at para 53) that “[t]he school’s action 

threatens the self-esteem or disturbs the internal equilibrium and undermines 

the dignity of Appellant and her daughter”.  There was no evidence justifying 

this conclusion. Again I submit that the Court below has grossly overstated the 
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impact of the school’s code of conduct in finding that the respondent and her 

daughter “feel harassed, demeaned, humiliated and traumatised as a result of 

the discrimination”.  There was simply no evidence upon which to make that 

finding. 

 

47.1. While I accept that the act of cultural identification involved in 

wearing a nose stud clearly has an ancient historical basis and is 

important to the respondent, the practice is by no means universal and 

is not even central to this family as the respondent’s own sisters do not 

observe it. It is submitted that it is impermissible in the face of this 

evidence for the court to conclude that a limited prohibition such as 

that embodied in the code of conduct infringes Sunali’s dignity or 

sense of identity.  

 

47.2. Moreover, I respectfully submit that the respondent and her daughter 

brought upon themselves whatever emotions they experienced.  They 

chose Durban Girls High School with knowledge of its uniform 

requirements. Notwithstanding that knowledge, they decided that 

Sunali wearing a nose stud was the school’s problem. Regrettably the 

respondent sought a confrontation and claimed that her daughter had a 

right to attend the school of her own choosing with the nose stud she 

chose to wear.  Had the matter had the significance suggested in the 

judgment it is inconceivable that the respondent and Sunali would not 

have approached me to discuss the matter before the stud was inserted 

and explained the underlying motivation so that the issue could be 

addressed in a non-confrontational way taking account of all relevant 

factors. 

 

47.3. For these reasons too I submit that the Court below clearly erred in 

finding (at para 54) that the “code of conduct adds another form of 

subordination and marginalisation of a disfavoured group, by the 

school”.   On the contrary the evidence showed that the school made 

considerable endeavours to accept, promote and endorse different 

cultures. There was no evidence that Hindu girls constitute a 
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disfavoured group at the school and the operation of a society within 

the school addressed to their needs and culture pointed in the opposite 

direction. (Similar societies operate in respect of other religious and 

cultural groups.) 

 

48. The Court below further erred in my submission in finding that the 

discrimination has a “systemic” nature (paras 55 and 56), and that because of 

evidence “that thirty other school principals do not allow nose studs, in their 

codes of conduct”. The Court below ought I believe to have found that such 

evidence is proof that this provision of the code of conduct is widely seen in 

educational circles, including schools that largely serve the Hindu and Indian 

communities, as serving an important purpose in the context of providing 

education, is facially neutral, and impinges – if at all - to only a limited degree 

upon any person’s rights.   

 

49. The Court below also erred when it found that because “the impugned 

provision of the school’s code of conduct violates cultural and religious rights 

of Appellant and her daughter, it does not serve a legitimate or an authorized 

purpose and is therefore not fair” (para 57).  In similar vein, the Court below 

erred when it found that the purpose of the school’s rule “is illegitimate” (see 

para 58). 

 

49.1. I stress that there was never any attack by the respondent on the 

constitutionality of the rules themselves. Nor was it suggested that they 

did not serve the purposes at which they were directed or that those 

purposes were inappropriate. 

 

49.2. The Court below ought to have found on the undisputed evidence that 

the code of conduct was drawn up after extensive involvement of and 

input from a diverse range of groups, including Hindus, and served the 

important purpose of ensuring that the school can provide discipline 

and an orderly educational environment that promotes the well being 

of the girls and ensures that no specific girl or group is given special 

preference. 
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49.3. That this is a legitimate purpose is I submit made manifest by the 

authority provided to the Court below by the applicants.  In this regard 

I draw particular attention to the decision of the European Court of 

Human Rights in Sahin v Turkey (2005) 41 EHRR 8, para 11:  

 

“Educational institutions may regulate the manifestation of 
symbols of a religion by imposing restrictions on the place of 
such manifestation with the aim of ensuring peaceful co-
existence between students of various faiths and thus protecting 
the beliefs of others.” 

 
49.4. I submit that the Court below ought to have adopted the approach of 

the House of Lords in the Denbigh case by showing due regard to the 

school and its stakeholders (educators, parents and learners) which is 

best placed to decide on its own code of conduct and for that reason 

has been charged by the legislature with responsibility for undertaking 

that important task.  I submit that the approach of Lord Bingham  (at 

para 34) is correct that: 

 

“It would in my opinion be irresponsible of any court, lacking 
the experience, background and detailed knowledge of the head 
teacher, staff and governors, to overrule their judgment on a 
matter as sensitive as this.  The power of decision has been 
given to them for the compelling reason that they are best 
placed to exercise it, and I see no reason to disturb their 
decision”. 
 

49.5. This was the approach of the Supreme Court of Appeal in Western 

Cape Minister of Education v The Governing Body of Mikro Primary 

School 2006 (1) SA 1 (SCA) where the SCA held that the state did not, 

as a general matter, have the power to substitute its judgment regarding 

appropriate language policy for that of the school governing body. 

 

50. The court below furthermore erred I submit in holding that the international 

jurisprudence to which the court was referred and which pointed against the 

conclusion reached by it could be disregarded (para 39). It is submitted that as 
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the cases in question were based upon constitutional provisions that are 

universal in their application these cases could not be distinguished and 

provided appropriate guidance to the court below. I am now advised that there 

is additional foreign jurisprudence that could be of assistance to a 

consideration of these issues including a recent decision by the Federal Court 

of Appeal of Malaysia on the wearing of school uniforms in relation to Islamic 

dress and further decisions by the United States Supreme Court. I submit that 

it would be of great assistance for this material to be considered in the 

application of our own Constitution to similar issues. 

 

51. The court did however rely upon the Canadian decision in Multani without 

explaining why this foreign judgment was of assistance whilst the other 

foreign cases to which it had been referred were not. In addition it failed to 

recognize that the decision in Multani did not involve the application of a 

school’s code of conduct or a regulation in pari materia with that in the 

present case. That was a case concerning the carrying of a kirpan (dagger) as 

one of the central tenets of being a Sikh in circumstances where the only 

consideration was whether adequate steps had been taken to reconcile the 

religious obligations of the learner with the ordinary safety requirement of the 

school that learners should not carry weapons. It is submitted that its relevance 

to the present case was at most peripheral.   

 

52. As I have already noted the Full Court held that the enquiry in the case ended 

with a consideration of section 14 of Act 4 of 2000 and accordingly declined 

to enter upon the question of whether any limitation of Sunali’s rights was 

justifiable in terms of section 36 of the Constitution. In this respect I submit 

that it erred and submit that even if some infringement of her rights had been 

shown a proper balancing of the limited nature of that infringement against the 

important purposes served by the enforcement of the rule would lead to the 

conclusion that the right had been limited in a constitutionally permissible 

manner.  
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Conclusion 

 

53. For the aforegoing reasons I submit that the Court below ought to have found: 

 

53.1.  that the applicants have not unfairly discriminated against the 

respondent’s daughter, and; 

 

53.2. that in formulating the code of conduct the governing body of the 

school has properly and constitutionally balanced the statutory 

requirement of establishing a disciplined and purposeful school 

environment dedicated to the improvement and maintenance of the 

quality of the learning process with the religious and cultural interests 

of girls drawn from a wide diversity of backgrounds within the broader 

South African society. 

 

CONSTITUTIONAL AND PRACTICAL CONSIDERATIONS

 

54. I have dealt above with the requirement in terms of Rule 19 of the Rules of 

this Court that applicants inform this Court whether they intend to apply or 

have applied for leave to appeal to any other Court.   

 

55. I respectfully submit that it is preferable for an appeal against the finding of 

the Court below to proceed directly to this Court rather than for it to follow the 

longer route of an appeal to the Supreme Court of Appeal and almost certainly 

thereafter to this Court.  I point out that the respondent is represented by 

Lawyers for Human Rights which regards the case as one raising important 

constitutional questions, a view shared by the school and I believe, on the 

basis of communications I have received from other schools, a belief that is 

widespread in South Africa in educational circles.  

 

56. It is important that the decision is one made by this Court and it is desirable in 

the interests of education that it be made sooner rather than later after the 

protracted process of an appeal via the Supreme Court of Appeal.  The Court 

below correctly noted (at para 55) that 30 other schools adopt a similar rule 
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regarding jewellery and I have mentioned above that in principle the ruling 

appears to affect rules governing dress and appearance generally not simply 

jewellery and other adornments.  

 

57. The effect of the Court below’s judgment is thus much wider than the interests 

of a single learner at the Durban Girls’ High School. Indeed, the perception 

created by the judgment of the Court below is that South African schools are 

obliged to accommodate all manifestations of culture or religious expression 

on the part of their learners. If that is a misconception it needs to be corrected 

and if it is not then it will have a profound effect on the formulation of school 

codes of conduct and rules governing dress, appearance and adornment.  

 

58. I am aware from communications I have received from other school principals 

and governing bodies that the effect of the judgment of the Court below has 

been to cast doubt on the codes of conduct drawn up by schools’ governing 

bodies.  It is of vital importance to schools’ principals, schools’ governing 

bodies, parents of learners, and most importantly, schools’ learners, that the 

doubt and uncertainty created by the judgment of the Court below be settled as 

soon as possible.  For the resolution of the matter to be delayed by an appeal 

to the Supreme Court of Appeal does not in the circumstances serve the 

interests of justice or the interests of education.  

 

59. There will also be a significant and vitally important saving of time and costs 

if any appeal proceeds directly to this Court.  Such a saving of time and costs 

ought to be an important consideration as schools have limited resources and 

the need for certainty in regard to the application of codes of conduct is 

pressing. 

  

60. I accordingly submit that the interests of the administration of justice require 

that these issues should be resolved by this Honourable Court as soon as 

possible. 

 

61. All South African schools have invested much time and effort in determining 

their own codes of conduct regarding dress and jewellery, and they 
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accordingly have an interest in the issues raised in this application. In addition 

I believe that the points of principle raised by this case may arise in other 

environments where similar regulations regarding dress and appearance are 

applicable and are subject to challenge on cultural or religious grounds.   

 

62. The issues raised are I believe of such importance that they require the highest 

court in constitutional matters to pronounce finally on them. 

  

63. The applicants accordingly ask that this Court grant leave to appeal to this 

Honourable Court against the whole of the judgment and order of the Natal 

Provincial Division of the High Court under case number AR791/05 in the 

matter of  Navaneetham Pillay v Kwazulu-Natal MEC of Education and others 

handed down on 5 July 2006. 

 

___________________________ 

ANNE MARTIN 

I certify that: 

 

1.  the deponent has acknowledged that: 

 

 1.1  she knows and understands the contents of this declaration; 

 

 1.2  she has no objection to taking the prescribed oath; 

 

 1.3  she considers the prescribed oath to be binding on her conscience. 

 

2.  The deponent thereafter uttered the words “I swear that the contents of this 

declaration are true, so help me God”. 

 

3.  The deponent signed this declaration in my presence at the address set out 

hereunder on this 25th day of JULY 2006. 

                                                                                     __________________________ 

                                                                                     COMMISSIONER OF OATHS 

 


