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A.  INTRODUCTION 

 

1. These written submissions are delivered on behalf of The Governing Body 

Foundation (“The GBF”) which was admitted as an amicus curiae by order of 

this Court on 6 December 2006. 

 

2. These submissions canvass the areas outlined in the GBF’s application for 

admission as an amicus curiae (namely mootness, the Guidelines and 

deference).1  However, before addressing those issues, submissions with regard 

to the appropriate approach to the case will be advanced.  These deal with the 

case as a case about indirect discrimination and are not submissions that have 

thus far been made on behalf of any other party. 

 

3. In the latter regard, and for the reasons that follow, it is submitted that many of 

the interesting and complex points about the rights to freedom of religion and to 

the enjoyment of culture and the practise of religion simply do not arise for 

decision in this case. 

 

B. THE RESPONDENT’S CAUSE OF ACTION 

 

4. This case originated in the Equality Court pursuant to the respondent’s 

institution of proceedings form dated 14 July 2005.2  The complaint was 

characterised by the respondent as follows: 

 
“The principal and school governing body of Durban Girls High School 
have, since September 2004, unfairly discriminated against my daughter 
Sunali on the grounds of: 
(a) her right to equality;  and 
(b) religion, conscience, belief and culture. 

                                                 
1  The GBF’s application: page 41 para 23. 
2  Record: volume 1 pages 1-9. 
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The wearing of a nose stud, an accepted cultural tradition amongst 
Hindus, has been declared a violation of the school uniform code.”3 
(Emphasis added.) 

 

5. The relief that the respondent sought was “an interdict restraining the school 

from further discriminatory practices and possibly ordering the Department of 

Education to assess the ‘transformation’ of previously white schools”.4 

 

6. In the affidavit supporting the complaint the respondent asserted “Sunali’s right 

to pursue the cultural and traditional values of her Hindu/Indian heritage” and 

characterised the wearing of a nose ring “as part of [her] cultural heritage”.5 

 

7. Two important points arise out of the aforegoing: 

 

(a) First, the complaint was brought in the Equality Court under the Equality 

Act.6  Since the appeal to the High Court and the subsequent appeal to 

this Court are appeals from the decision of the Equality Court, it is only 

causes of action and complaints within the jurisdiction of that court that 

can validly be advanced in this Court.  That is to say, the respondent and 

those amici who support her are (and the High Court was) confined to an 

anti-discrimination cause of action founded in the Equality Act.  They 

cannot advance independent causes of action in reliance on other 

constitutional rights such as to freedom of religion, to the enjoyment of 

culture, the practise of religion and to freedom of expression, nor can 

they advance a cause of action that the school’s discipline code is 

                                                 
3  Record: volume 1 page 5 lines 2-8. 
4  Record: volume 1 page 5 lines 44-47.  The prayer for damages against the school was 

subsequently dropped.  See record: volume 2 page 190 lines 26-30. 
5  Record: volume 1 page 7 lines 24-25 and 33. 
6  Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 2000. 
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contrary to the South African Schools Act 84 of 1996 or the guidelines 

published in terms of that Act.7 

 

(b) Second, even within the realm of the Equality Act the respondent is 

confined to her original pleaded cause of action save to the extent that it 

might appropriately be amended or supplemented on application in 

accordance with the usual rules. 

 

8. This Court has time and again reiterated and emphasised that a constitutional 

litigant must properly identify his or her cause of action at the outset, and that 

new causes of action and new challenges will not be entertained at the appellate 

stage unless to do so is in the interests of justice, would cause no prejudice and 

there are no other parties that might have an interest in the new cause of action 

or challenge.8 

 

9. In the circumstances, it is submitted that this case must be decided within the 

four corners of the Equality Act and that constitutional rights other than the right 

to equality enshrined in section 9 are only of relevance to the extent that they 

inform the proper interpretation of the Equality Act and cannot be relied on as 

independent grounds or causes of action.  The result is that the rights to freedom 

of religion, to the enjoyment of culture, to the practise of religion and to freedom 

 
7  The respondent’s written submissions seek to rely on the rights to freedom of religion and 

freedom of expression and the Freedom of Expression Institute relies on the right to freedom of 

expression.  The High Court relied on these rights and also held the school’s discipline code to 

be in conflict with the Schools Act and the relevant guidelines.  See the judgment at paras [31]-

[35].  It is now reported as Pillay v MEC for Education, KwaZulu-Natal and Others 2006 (6) SA 

363 (N). 
8  See, for example: Prince v President, Cape Law Society and Others 2001 (2) SA 388 (CC) para 

[22] at 399C-F, De Beer N.O. v North-Central Local Council and South-Central Local Council 

and Others (Umhlatuzana Civic Association intervening) 2002 (1) SA 429 (CC) para [31] at 

445F-446D, Shaik v Minister of Justice and Constitutional Development and Others 2004 (3) SA 

599 (CC) paras [23]-[25] at 610F-611B and Zondi v MEC for Traditional and Local Government 

Affairs and Others 2005 (3) SA 589 (CC) paras [18]-[20] at 600A-I. 
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of expression are largely irrelevant to this case, and in any event cannot be relied 

on as self-standing causes of action. 

 

C. THE EQUALITY ACT: INDIRECT DISCRIMINATION 

 

10. The Equality Act prohibits “discrimination” which is defined in section 1(1) as: 

 
“any act or omission, including a policy, law, rule, practice, condition or 
situation which directly or indirectly –  
(a) imposes burdens, obligations or disadvantage on;  or 
(b) withholds benefits, opportunities or advantages from,  
any person on one or more of the prohibited grounds;…” 
(Emphasis added.) 

 

11. The only “prohibited grounds” that are relied on in this case are “religion” and 

“culture”.9 

 

12. Importantly, neither direct nor indirect discrimination are defined or 

differentiated in the Equality Act other than to the extent already indicated in the 

definition of “discrimination”. 

 

13. However, given that the Equality Act was enacted for the purpose of giving 

effect to section 9 of the Constitution,10 the existing constitutional jurisprudence 

on the distinction between direct and indirect discrimination is obviously 

pertinent.  In that regard, section 9(4) of the Constitution itself provides that “no 

person may unfairly discriminate directly or indirectly…” (emphasis added). 

 

14. In Harksen v Lane N.O. and Others11 this Court tabulated the stages of enquiry 

which are necessary when an attack is made on a provision in reliance on the 

                                                 
9  The full list of prohibited grounds is: race, gender, sex, pregnancy, marital status, ethnic or social 

origin, colour, sexual orientation, age, disability, religion, conscience, belief, culture, language 

and birth. 
10  This is made explicit in the long title and the preamble to the Equality Act. 
11  1998 (1) SA 300 (CC) para [53] at 324H-325E.   
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equality clause in the Constitution.  As that case was a case of direct 

discrimination the stages of the enquiry that were formulated are expressly 

applicable to a direct discrimination challenge and are only implicitly applicable 

to a case of indirect discrimination, and then only with some reformulation.12 

 

15. It was not until Pretoria City Council v Walker13 that this Court came to 

consider what constitutes indirect discrimination.  The Court’s treatment of the 

facts in that case provides an important starting point to developing a definition 

of indirect discrimination: 

 
“[31] … conduct which may appear to be neutral and non-discriminatory 
may nonetheless result in discrimination … 
[32] … It is not necessary in the present case to formulate a precise 
definition of indirect discrimination.  … It is sufficient for the purposes 
of this judgment to say that [the conduct complained of] which 
differentiated between the treatment of residents of townships which 
were historically black areas and whose residents are still 
overwhelmingly black, and residents in municipalities which were 
historically white areas and whose residents are still overwhelmingly 
white constitutes indirect discrimination on the grounds of race.  The fact 
that the differential treatment was made applicable to geographical areas 
rather than to persons of a particular race may mean that the 
discrimination was not direct, but it does not in my view alter the fact 
that in the circumstances of the present case it constituted discrimination, 
albeit indirect, on the grounds of race.  It would be artificial to make a 
comparison between an area known to be overwhelmingly a ‘black area’ 
and another known to be overwhelmingly a ‘white area’, on the grounds 
of geography alone.”14

 

 
12  This is apparent from the first stage of the enquiry set out in Harksen v Lane.  See also National 

Coalition for Gay and Lesbian Equality and Another v Minister of Justice and Others 1999 (1) 

SA 6 (CC) para [63] at 40B where it was recognised that Harksen dealt expressly only with 

direct discrimination and implicitly with indirect discrimination and S v Jordan and Others (Sex 

Workers Education and Advocacy Task Force and Others as amici curiae) 2002 (6) SA 642 

(CC) para [57] at 665B-D where the Harksen questions were reformulated to take account of 

indirect discrimination. 
13  1998 (2) SA 363 (CC). 
14  Per Langa DP (as he then was) with all the other members of the court except Sachs J 

concurring, paras [31]-[32] at 379A-E. 
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16. Indirect discrimination was also considered by this Court in Democratic Party v 

Minister of Home Affairs and Another.15 Although no elucidation of the meaning 

thereof was given, the Court’s approach is consistent with the definition of 

indirect discrimination given below.16   

 

17. The dissent of Sachs and O’Regan JJ in S v Jordan and Others (Sex Workers 

Education and Advocacy Task Force and Others as amici curiae)17 considers the 

meaning of indirect discrimination in more detail.  It is apparent that indirect 

discrimination, whether under section 9 of the Constitution or under the Equality 

Act, occurs where a facially neutral act or omission, including a policy, law, 

rule, practice, condition or situation (to borrow the list from the definition of 

“discrimination” in section 1(1) of the Equality Act) has a disproportionate or 

disparate impact or effect on a category of people defined with reference to one 

or more of the enumerated prohibited grounds.18  This is consistent with indirect 

discrimination jurisprudence elsewhere in the world.19 

 

 
15  1999 (3) SA 254 (CC) paras [11]-[12] at 258E-259G. 
16  See also Daniels v Campbell N.O. and Others 2004 (5) SA 331 (CC) para [107] footnote 156 at 

370G-I, which is to similar effect. 
17  2002 (6) SA 642 (CC) paras [57]-[73] at 665B-670G. 
18  See also Cheadle, Davis and Haysom South African Constitutional Law: The Bill of Rights 

(second edition, 2005) at 4-32 – 4-37 and Currie and De Waal The Bill of Rights Handbook (fifth 

edition, 2005) at 260-263. 
19  See Sandra Fredman Discrimination Law (Oxford: Clarendon Law Series, 2002) at 106-115, 

McCrudden and Chambers (eds.) Individual Rights and the Law in Britain (1994) at 372-377 and 

418, Ovey and White Jacobs & White: The European Convention on Human Rights (fourth 

edition, 2006) at 425-426 and Feldman Civil Liberties and Human Rights in England and Wales 

(second edition, 2002) at 147-152.  The Court of Appeal in England and Wales, in the most 

recent indirect discrimination case at that level or higher in that jurisdiction, set out the 

difference – and relationship – between direct and indirect discrimination in Secretary of State 

for Defence v Elias [2006] EWCA Civ 1293 (10/10/06) para 277.  It also endorsed the analysis 

of Professor Fredman which is set out in her monograph referred to above. 
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18. In this case what is at issue is section E of the school’s code of conduct for 

learners which sets out the rules governing the school uniform and which 

includes the following: 

 
“• Jewellery: Ear-rings – plain round studs / sleepers may be worn 

ONE in each earlobe at the same level. No other jewellery may 
be worn, except a wrist watch.  Jewellery includes any adornment 
/ bristle which may be in any body piercing.  Watches must be in 
keeping with school uniform.  Medic-Alert disc may be worn.  

• … 
• Learners are not permitted to wear any other adornment even of a 

sentimental nature.”20

 

19. No matter how one reads the provision in question, it is facially neutral.  It 

simply does not directly differentiate, let alone discriminate, between different 

classes of people on one or other of the prohibited grounds. 

 

20. In the circumstances, it is only indirect discrimination that can be of relevance or 

applicability in this case.  

 

Comparator 

 

21. At the heart of the right to equality is the right to be different and the right to be 

treated the same.  This means that people who are in relevantly similar 

circumstances must be treated the same (symmetry) and people who are not in 

relevantly similar circumstances must not be made to conform (asymmetry).  

The difficulty is in identifying the relevant circumstances (or characteristics). 

 

22. For the purpose of indirect discrimination, this involves the identification of an 

appropriate comparator – whether an actual or hypothetical individual or group.  

That is to say, what person other than the complainant is in relevantly similar 

circumstances (or has relevantly similar characteristics) and is that person 

treated any more favourably than the complainant?21 
                                                 
20  Record: volume 1 page 13 lines 40-45. 
21  On the role of the comparator see, for example, Fredman (supra) pages 109-111. 
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23. In Pretoria City Council v Walker the complainants were rate-payers resident in 

predominantly white areas and the comparator group was rate-payers in 

predominantly black areas; the relevant circumstance was that both groups were 

rate-payers in the same city.  In Democratic Party v Minister of Home Affairs 

the complaint was made on behalf of white, rural and younger potential voters – 

which were said to be vulnerable groups – and the comparator group was other 

potential voters; the common characteristic was eligibility to vote.  In Jordan the 

complaint was on behalf of female prostitutes and the comparator group was 

male customers of prostitutes; the common characteristic was that both groups 

were engaged in sex for reward. 

 

24. For the respondent to succeed in this case she must identify the relevant 

comparator, which can be any other group of learners identified by reference to 

common culture or religion, and she must then demonstrate that the comparator 

is treated more favourably by the rule against jewellery than Sunali’s 

“Hindu/Indian” group.  The respondent’s case simply fails at this stage because 

there is no other cultural or religious group that is favoured by the rule in 

question; it applies equally to all such groups.  For example, Christian learners 

are prohibited from wearing crosses or crucifixes and traditional Zulu learners 

are prohibited from wearing isiphandla (goat skin bracelets). 

 

25. The High Court failed to identify a comparator and dealt with this aspect by 

simply assuming that the rule against jewellery other than a stud in each ear at 

the same level was supportive of the culture of the majority of learners in the 

school, with the consequence that it was discriminatory against the minority 

group of which Sunali was part.22  But there is no factual basis for such an 

assumption.  On the contrary, the evidence is that the school is highly diverse – 

 
22  See the judgment, paras [41], [53] and [56]. 
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culturally, racially, socially and with regard to religious beliefs.23  The approach 

of the High Court is accordingly erroneous. 

 

Proof 

 

26. It is settled by this Court that in an indirect discrimination complaint the 

disparate or disproportionate impact of the facially neutral measure must be 

proved.  That is to say, evidence of its impact is required and the case cannot be 

made out on the basis of assumptions or speculation.24 

 

27. In this case there simply is no such evidence.  On the contrary, the provision in 

question affects all religious, cultural and other adornments to the same extent. 

 

28. The approach of the High Court and of the respondent is to say that if the 

provision under challenge affects a religious or cultural practice then there is 

prima facie discrimination on the basis of religion or culture.25  But this is to 

confuse the anti-discrimination cause of action with a cause of action based on 

the constitutional right to freedom of religion (section 15(1)) or the 

constitutional right to enjoy one’s culture and to practise one’s religion (section 

31(1)(a)).  It may be that those rights are infringed, at least prima facie, by a 

provision that prevents or restricts a cultural or religious practice, but not the 

right not to be unfairly discriminated against. 

 

 
23  For example, record: vol 2 page 102 para 8, vol 2 page 103 para 13,  vol 2 page 104 para 15, vol 

2 page 109 para 32, vol 3 page 272 lines 15-19 and vol 3 page 277 line 16 – page 278 line 7. 
24  See Democratic Party v Minister of Home Affairs 1999 (3) SA 254 (CC) para [12] at 259B-H 

and Bel Porto Governing Body and Others v Premier, Western Cape and Another 2002 (3) SA 

265 (CC) paras [47]-[49] at 283B-F.  In S v Jordan (supra) the indirect discrimination was 

common cause on the facts so further proof was not necessary – para [60] at 666F-G. 
25  See the judgment, paras [42]-[43], and the respondent’s written submissions, paras 5.1-5.12. 
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29. Simply put, if there is no discrimination (whether direct or indirect) there can be 

no cause of action founded in the Equality Act, and the discrimination contended 

for must be proved.  

 

30. In the circumstances it is submitted that the respondent did not even make out a 

prima facie case of discrimination with the result that the further enquiries in 

section 13 of the Equality Act do not arise. 

 

D. CULTURE 

 

31. Because this case is properly understood as a case of indirect discrimination and 

not a case about religious and cultural rights (as distinct from the rights of 

individuals not to be unfairly discriminated against on grounds of religion and/or 

culture), many of the cases from foreign jurisdictions that have been cited in the 

judgments and arguments thus far are of limited use or applicability.   

 

The cultural group 

 

32. The English case of Mandla and Another v Dowell Lee and Another,26 as an 

indirect discrimination case, is “comparable foreign law” (see section 3(2)(c) of 

the Equality Act).  It is important because it demonstrates the need to understand 

just what the boundaries of the prohibited grounds are.  In that case a private 

school had refused to admit as a pupil to the school a boy who as an orthodox 

Sikh insisted on wearing his long hair under a turban, unless he removed his 

turban and cut his hair.  A complaint was made that that refusal constituted 

unlawful discrimination under the Race Relations Act 1976 against a member of 

a “racial group” which was defined as “a group of persons defined by reference 

to colour, race, nationality or ethnic or national origins”.  In the context of the 

case the House of Lords had to grapple with the meaning of “ethnic origins”.  It 

 
26  [1983] 1 All ER 1062 (HL). 
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referred to several dictionary definitions and to comparative law27 before 

concluding as follows: 

 
“For a group to constitute an ethnic group in the sense of the 1976 Act, it 
must, in my opinion, regard itself, and be regarded by others, as a distinct 
community by virtue of certain characteristics.  Some of these 
characteristics are essential;  others are not essential but one or more of 
them will commonly be found and will help to distinguish the group 
from the surrounding communities.  The conditions which appear to be 
essential are these:  
(1) a long shared history, of which the group is conscious as 
distinguishing it from other groups, and the memory of which it keeps 
alive;   
(2) a cultural tradition of its own, including family and social customs 
and manners, often but not necessarily associated with religious 
observance.   
In addition to these two essential characteristics the following 
characteristics are, in my opinion, relevant:   
(3) either a common geographical origin, or descent from a small number 
of common ancestors;  
(4) a common language, not necessarily peculiar to the group;  
(5) a common literature peculiar to the group;  
(6) a common religion different from that of neighbouring groups or 
from the general community surrounding it;  
(7) being a minority or being an oppressed or dominant group within a 
larger community, for example a conquered people (say, the inhabitants 
of England shortly after the Norman conquest) and their conquerors 
might both be ethnic groups.”28

 

Sikhs were held to constitute a “racial group” which was affected 

disproportionately by the ‘no turbans’ rule, with the result that the complaint of 

indirect racial discrimination was upheld. 

 

33. The Mandla v Lee test with regard to ethnic origins was applied by the Court of 

Appeal in Commission for Racial Equality v Dutton29 with the result that gypsies 

were recognised as a separate racial group.  The case is a further illustration of 

indirect discrimination.  It was held that the facially neutral “no travellers” 

 
27  The New Zealand Court of Appeal decision in King-Ansell v Police [1979] 2 NZLR 531 (CA). 
28  At 1066j-1067d per Lord Fraser. 
29  [1989] 1 All ER 306 (CA). 
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prohibition on entry to a country pub constituted indirect discrimination against 

gypsies because a much higher proportion of ‘travellers’ were gypsies than the 

proportion who were non-gypsies. 

 

34. The Scottish Court of Session, however, in Whaley and Another v Lord 

Advocate30 held that the community of rural people who follow the ancient 

cultural activity and lifestyle of hunting foxes with horses and hounds is not a 

separate group defined by reference to their ethnic origins.31  This finding was 

supported by the similar finding of the Court of Appeal in Crown Suppliers v 

Dawkins32 in relation to rastafari. 

 

35. Whilst the question of what constitutes religion has been dealt with in other 

cases before this Court,33 there is no case that deals with what constitutes 

“culture” as a prohibited ground in either section 9(3) of the Constitution or 

section 1(1) of the Equality Act, nor is there a case about “cultural rights” under 

section 31 of the Constitution.  It is nevertheless clear that if the respondent is to 

assert unfair discrimination on the grounds of culture it will be necessary to 

define just what ‘culture’ is as a prohibited ground of discrimination.  In that 

regard, dictionary definitions are a useful starting point albeit certainly not 

definitive.  Relevant definitions of “culture” to hand include the following: 

 

 
30  [2003] ScotCS 178 para [70]. 
31  The decision was upheld on appeal in Friend and Others v The Lord Advocate [2005] ScotCS 

CSIH 69 where the Inner House also held that the discrimination brought about by the 

prohibition on fox-hunting by hounds was facially neutral and the prohibited activity was 

engaged in by a heterogenous group of individuals.  See para [24].  On this basis there was no 

prohibited discrimination under Article 14 of the European Convention on Human Rights. 
32  [1993] ICR 517 (CA), also reported as Dawkins v Department of the Environment [1993] IRLR 

284 (CA). 
33  S v Lawrence; S v Negal; S v Solberg 1997 (4) SA 1176 (CC), Christian Education South Africa 

v Minister of Education 2000 (4) SA 757 (CC) and Prince v President, Cape Law Society and 

Others 2002 (2) SA 794 (CC). 
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“…2 the customs, institutions, and achievements of a particular nation, 
people, or group.  …”34

 
“…7 The distinctive customs, achievements, products, outlook, etc., of a 
society or group;  the way of a life of a society or group.”35

 
“…2 the total range of activities and ideas of a group of people with 
shared traditions, which are transmitted and reinforced by members of 
the group:  the Mayan culture. … 6 the attitudes, feelings, values, and 
behaviour that characterise and inform society as a whole or any social 
group within it: yob culture. …”36

 
“1. The totality of socially transmitted behaviour patterns, arts, beliefs, 
institutions, and all other products of human work and thought 
characteristic of a community or population…”37

 

36. These definitions have in common that the particular cultural characteristic or 

practice in question is common to an identifiable group, nation, people, 

community or population.  So part of the exercise of defining the culture is the 

need to define the applicable group.  This takes the definition of “culture” quite 

close to “ethnic origins” as described in Mandla v Lee.38 

 

37. The problem with the High Court’s approach to this issue is its characterisation 

of the relevant cultural group as “Hindu/Indian”.  This, it is submitted, is too 

amorphous and ill-defined. 

 

38. Moreover, the evidence in the case fails to establish any identifiable cultural 

grouping of which the respondent’s daughter claims to be a member or an 

adherent: 

 
34  The South African Concise Oxford Dictionary (2002). 
35  Shorter Oxford English Dictionary (fifth edition, 2002). 
36  Collins English Dictionary (sixth edition, 2003). 
37  The American Heritage Dictionary (second college edition, 1991). 
38  Obviously an identified cultural group need not have “a flavour of race” as required in Mandla v 

Lee with regard to an ethnic group.  See the judgment at 1066D-C. 
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• The respondent claimed that the practice of nose piercing is part of her 

“heritage and culture” and “an expression of [her] identity … about [her] 

being Hindu, Indian”.39

• She said that it was a tradition that “hails predominantly from the South 

of India”.40

• The respondent “comes from a Tamilian tradition” which she 

distinguishes from a North Indian tradition of Hindi and Aryan people.41

• There are a variety of sects or schools of Hinduism.42

• Many, many women from a Hindu background, including the 

respondent’s sisters, do not wear nose rings.43

• With regard to Hinduism it is difficult to be clear about what is cultural 

and what is religious and it is very difficult to define just what constitutes 

Hinduism.44

 

39. In those circumstances it is simply not demonstrated what group has the wearing 

of a nose-stud as a practice.  Certainly “Hindu/Indian” is not a group for these 

purposes, but nor is “Hindu” or even South Indian or Tamil. 

 

40. Because no discrimination is demonstrated in this case, the need for the 

definition of culture or cultural group does not arise.  However, whether in this 

case or another, when the exercise of defining culture is undertaken, whether 

definitively or incrementally, it will have to be done with care and 

circumspection;  too narrow a definition will unduly limit the reach of the 

Equality Act and too wide a definition will have undesirable consequences by 

protecting practices or characteristics beyond what is morally desirable or 

necessary. 

 
39  Record: volume 3 page 208 lines 13-21. 
40  Record: volume 3 page 208 line 24. 
41  Record: volume 3 page 212 lines 1-7. 
42  Record: volume 3 page 213 line 1, page 262 lines 15-26. 
43  Record: volume 3 page 239 lines 13-16. 
44  Record: volume 3 page 256 lines 15-16 and page 257 lines 3-5, page 269 lines 8-14. 
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The cultural practice 

 

41. Once the relevant cultural group and Sunali’s adherence to that culture  is  

areestablished, it is also necessary for the respondent to demonstrate that the 

activity at issue, namely the wearing of a nose-stud, is a central practice of that 

culture.  Something that is a mere accessory to the culture and a matter of 

personal choice even within that culture (leaving aside the consideration that to 

adhere to the culture is itself a choice), with the result that one can act quite 

consistently with the culture without adopting the practice in question, can 

hardly be said to form the basis of discrimination on the basis of the culture. 

 

42. In Mandla v Lee (supra) the House of Lords held that for the challenged 

prohibition on the wearing of turbans in school to constitute unfair 

discrimination it would have to have the result that it prevented the member of 

the ethnic group in question from acting “consistently with the customs and 

cultural traditions” of that group.45   The cultural or religious requirement on a 

Sikh male not to cut his hair and wear it in a turban is such that it is sufficiently 

strong that for him to do otherwise would be to act other than consistently with 

the customs and cultural traditions of his group.46   

 

43. That is not the case with the nose stud which might be described as a cultural 

choice rather than a cultural requirement;  to wear it is to act consistently with 

Sunali’s culture but to not wear it is not to act inconsistently with her culture. 

 

E. RELIGION 

 

44. The respondent’s efforts in the written submissions delivered on her behalf to 

demonstrate a religious basis to nose-piercing arise from her reliance in those 

 
45  At 1069f-h. 
46  At 1072a-b. 



 
 

Page 17 
 
 

                                                

submissions on the section 15 constitutional right to freedom of religion.47  If, as 

argued in these submissions, reliance on that right is not open to the respondent 

in these proceedings, then any religious foundation to the practice of nose-

piercing can only be relevant to the cause of action that the school’s jewellery 

prohibition unfairly discriminates on grounds of religion. 

 

45. The difficulty for the respondent in this regard is that although she referred in 

her evidence and in her cross-examination of Dr Rambilass to the intersection of 

Hindu culture and Hindu religion, she laid no basis in the evidence to nose-

piercing being a religious practice. 

 

46. The high point of the evidence in this regard is the respondent’s statement in-

chief that nose-piercing “is directly related to every female deity in Hindu 

mythology”.48  This statement, however, was contradicted by Dr Rambilass in 

cross-examination by the respondent.49  At the end of the day, with regard to 

religious significance the best that can be said for the respondent’s case is that 

there are no clear lines between Hindu culture and Hindu religion.  It is 

submitted that that is insufficient to establish a religious practice. 

 

47. In those circumstances this case falls to be decided on the basis of indirect 

discrimination on the grounds of culture. 

 

48. However, even if religion as a ground of discrimination was to be considered 

further, it would still be necessary to identify just what religion it is that the 

respondent claims that Sunali follows and that the wearing of a nose-stud is a 

central (or prescribed) practice of that religion. 

 

 
47  See paras 5.18-5.28 and 8 of the respondent’s written submissions. 
48  Record: volume 3 page 212 lines 20-22. 
49  Record: volume 3 page 260 lines 22-24. 
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49. For example, in R v Big M Drug Mart Ltd50 the Canadian Supreme Court held in 

relation to a religious rights challenge that “no one is to be forced to act in a way 

contrary to his beliefs or his conscience.”  It is not even suggested by the 

respondent that for Sunali to attend school without the nose-stud would be 

contrary to her religious beliefs.  The respondent’s case is simply that Sunali has 

made the choice to and wishes to wear the nose-stud; to wear it or not to wear it 

is equally consistent with her religious beliefs. 

 

50. In Multani v Scolaire Marguerite-Bourgeoys,51 much relied on by the High 

Court and in the respondent’s submissions, the Supreme Court of Canada held 

that the Sikh learner had to and did establish that “his faith requires him at all 

times to wear a kirpan [dagger] made of metal”.52  There is no suggestion that 

the same is true of Hinduism (or even Sunali’s strand of Hinduism) and the 

wearing of a nose-stud. 

 

51. In the circumstances the claim based on religious discrimination also fails on 

account of the practice at issue not being a sufficiently significant or important 

religious practice. 

 

F. MOOTNESS 

 

52. The question of mootness first arose when the first and second applicants 

withdrew their appeal.  However, in view of the attitude adopted in the written 

submissions delivered on their behalf it would appear that they now accept that 

the matter is not moot.53  It is accordingly only the respondent, having taken up 

 
50  [1985] 1 SCR 295 at 351, quoted in Multani v Scolaire Marguerite-Bourgeoys [2006] 1 SCR 

256 para 32. 
51  2006 SCC 6; [2006] 1 SCR 256. 
52  Para 36. 
53  First and second applicants’ written submissions: page 8 para 15 – page 10 para 20. 
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the invitation in the Court’s directions of 21 September 2006, who submits that 

the appeal is moot.54 

 

53. So as to avoid repeating what the third and fourth applicants submit on 

mootness, the submissions that follow are based on the evidence before the 

Court with regard to the importance and impact of the High Court’s judgment in 

schools other than Durban Girls’ High School.  That evidence is set out in The 

GBF’s application for admission as an amicus curiae. 

 

54. The judgment of the High Court has generated considerable interest and 

consternation amongst school governing bodies.  In particular, it is the breadth 

of the ruling that has left schools in difficulty with regard to what to do about 

their codes of conduct, most of which do not allow the wearing of nose studs or 

other jewellery or items of adornment other than for bona fide religious reasons.  

In that regard we refer in particular to the following order of the High Court: 

 
“The decision, prohibiting the wearing of a nose stud, in school, by 
Hindu/Indian learners, is declared null and void.” 

 

55. The evidence presented in The GBF’s application to be admitted as an amicus 

curiae serves to highlight the following points: 

 

(a) There are schools that allow the wearing of nose studs even without the 

need for a special exemption, which illustrates that schools deal with 

these issues according to their own circumstances and in accordance 

with their own processes of preparing or developing their codes of 

conduct; 

 

(b) There are occasionally requests for a nose stud to be allowed to be 

worn, demonstrating that the present case although rare is not unique; 

 

 
54  Respondent’s written submissions: pages 18-35 para 3. 
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(c) Schools generally accommodate the wearing of religious or cultural 

attire during significant periods – this case being distinguished on the 

grounds that the respondent wishes her daughter to be able to wear the 

nose stud all the time; 

 

(d) Most schools do not allow the wearing of nose studs and consider that 

the High Court’s order, if left to stand, may complicate the 

maintenance of discipline in schools.55 

 

56. On the face of it, the judgment appears to have the effect that all schools must 

now allow the wearing of nose studs by all “Hindu/Indian learners”.  Although 

technically the order may operate only to strike out part of the code of conduct 

of Durban Girls’ High School, in practise the very substantial number of schools 

with similar jewellery prohibitions will feel compelled to amend their codes of 

conduct.  Indeed, the High Court gave as one of its reasons for holding that the 

discrimination in this case was unfair the fact that 30 other schools do not allow 

the wearing of nose studs which, so it held, was evidence of the discrimination 

being “systematic”.56 

 

57. As a consequence, school governing bodies are understandably left in the 

position where they do not know whether there must now be a blanket allowance 

of the wearing of nose studs as apparently implied by the High Court’s order, or 

whether individual cases can and should still be dealt with on their particular 

merits. 

 

58. Moreover, there is an understandable concern with regard to whether such 

blanket exemptions should also be allowed in respect of other cultural and 

religious practices.  For example, must a school now consider an individual boy 

learner’s wish to attend school unshaven on account of his claimed Muslim faith 

individually and on its merits, or must the school now allow all boys making 
 

55  The GBF’s application: page 42 para 26 – page 43 para 27. 
56  The judgment, para [55]. 
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such a claim to attend school unshaven?  There are countless other examples that 

leave schools in a quandary, such as Rastafarians and dreadlocks, Hindus or 

Muslims and henna painted hands, Zulus and isiphandla (goat skin bracelets) – 

or even amabheshu (loin cloths), Jewish boys and yarmulkes, Christians and 

‘WWJD’ (what would Jesus do) bracelets, boys of Scottish origin and kilts, and 

so on. 

 

59. In brief, school governing bodies are left in the position of not knowing to what 

extent they need to continue to find the appropriate balance in each case between 

accommodating the needs and requirements of the school community on the one 

hand and, on the other, the religious or cultural practices of the individual 

learner concerned, or whether they must now make a blanket allowance for any 

manifestations of cultural diversity and differentiation. 

 

60. The first and second applicants suggested that the National Guidelines on School 

Uniforms (“the Uniforms Guidelines”) somehow render the case moot.  It is 

stated by the deponent on behalf of those applicants that in the future whatever 

the basis for a challenge to a school’s decision not to allow a deviation from the 

school’s dress code, such a challenge will be based squarely on the Uniforms 

Guidelines, and that it will accordingly be quite different from the one on which 

the High Court ruled in this case.57   

 

61. However, it is difficult to see how that would be so.  In that regard: 

 

(a) Section 8(3) of the Schools Act, the section in terms of which the 

Uniforms Guidelines were issued, provides that the Minister may 

determine guidelines for the consideration of governing bodies in 

adopting a code of conduct for learners (emphasis added). 

 

                                                 
57  Affidavit of U B Pillay: volume 6 page 176 para 11. 
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(b) The Uniforms Guidelines themselves record that they are for governing 

bodies to consider in determining school uniforms for learners (emphasis 

added).58 

 

(c) The relevant section of the Uniforms Guidelines, namely section 29, 

specifies that it contains “information … to assist in determining a school 

uniform policy or dress code and in the management of school uniforms” 

(emphasis added).59  

 

(d) Sub-sections (1) and (2) then set out examples with regard to religious 

beliefs and practices, and not cultural beliefs and practices,60 and also 

indicate that proof from a third party in substantiation of the validity of 

any particular request for deviation may be required by the school. 

 

62. In the circumstances, the Uniforms Guidelines have only to be considered by 

governing bodies, and do not have to be adopted.  Moreover, the relevant 

provision (section 29) is said to constitute merely “information”. 

 

63. In those circumstances it is submitted that the Uniforms Guidelines have little if 

any bearing on the matter at hand and certainly play no role at all in rendering 

the case moot.  It is difficult to conceive of a case challenging a school’s 

decision not to accede to some request for deviation being based on the 

Uniforms Guidelines other than on the very narrow ground that the Uniforms 

Guidelines were not even considered when the school’s code of conduct or 

uniform code was developed; the Uniforms Guidelines are simply not a template 

against which schools’ codes can be measured for the purpose of judicial review. 

 

                                                 
58  Uniforms Guidelines: volume 6 page 179. 
59  Uniforms Guidelines: volume 6 page 185. 
60  The different treatment of religious and cultural practices in the Uniforms Guidelines may have 

as its genesis the protection of only religion and not culture in section 15 of the Constitution. 
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64. Importantly, section 29(2) of the Uniforms Guidelines provides for the wearing 

of particular attire if it is part of a religious practice or “an obligation”.  In the 

case in question, it is common cause that Sunali was under no cultural or other 

“obligation” to wear a nose stud.  It was a matter of her own choice and not 

something that as an adherent to a South Indian culture she was in any sense 

obliged or expected to do. 

 

65. Moreover, section 29(2) also provides that a learner requiring a special 

exemption for religious reasons “may be required by the school to produce a 

letter from their religious teacher or organisation substantiating the validity of 

the request” (sic).  It is also provided that “the same substantiation is applicable 

to those who wish to wear a particular attire” (sic). 

 

66. In those circumstances the school has to make a decision as to whether the 

request is properly substantiated.  In doing so the school may need to talk to the 

religious leader to clarify certain issues.  In effect there is a process that the 

school goes through in order to satisfy itself that the learner has a valid religious 

claim – both with regard to the doctrine of that religion and the commitment of 

the particular learner to that religion and its doctrine. 

 

67. Because of the external – third party – reference, the process has an objective 

element and the outcome can be easily justified to other learners at the school 

who may query it.  It is exactly such a process that the third and fourth 

applicants sought to follow in the case of Sunali, and they were advised by the 

relevant religious and cultural leaders that the wearing of a nose stud by 

someone in Sunali’s position was merely a matter of personal choice and 

adornment.  

 

68. The important point, though, is that in respect of an application founded on 

religion the requisite ‘objectivity’ is easy to find and to apply.  The difficulty 

with regard to a cultural adornment is that ‘culture’ by its nature is more fluid, 

less rule bound, without authoritative doctrine and generally without authority 
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figures or institutions to whom schools can turn.  There is also no external 

authority to refer to with regard to the particular learner’s adherence or 

commitment to the culture concerned. 

 

69. These difficulties will be overcome if the Court develops a sufficiently rigorous 

definition of culture and requires the practice in question to be central to an 

identified group.  However, if the High Court judgment is to stand with respect 

to cultural adornments the following will be the scenario: 

 

(a) When the claim is based on religion the external “objective” reference 

can be sought and little difficulty arises. 

 

(b) However, when the claim is based on culture, verification of the claim is 

exceptionally difficult and inevitably there is a substantial element of 

choice and fickleness on the part of the learner concerned. 

 

(c) By its nature, culture generally does not impose “obligations” on its 

adherents. 

 

(d) So schools are left not knowing what sort of proof is required to show 

that there is a valid cultural claim at stake.  What criteria does a school 

apply when deciding on a cultural claim? 

 

(e) Teenage learners in particular need firm, clear boundaries.  If a boundary 

is too soft, vague or inconsistent, they will inevitably push to see how far 

the school will go.  It is exactly this that leads to discipline problems. 

 

70. One of the rationales for school uniforms is to avoid the distraction of the 

teenage sub-culture, or counter-culture, and to avoid unhealthy ‘fashion’ 
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competition between learners.61  Body piercing is currently part of that sub-

culture.  Nose piercing is also part of that sub-culture,62 and it is accordingly 

enormously difficult for a school to determine when a learner’s claim to wear a 

nose stud is merely an expression of the teenage sub-culture and when it is the 

expression of a constitutionally protected cultural right.  This is no doubt one of 

the matters that may have been explored in this particular case had Sunali’s 

disciplinary proceedings been allowed to be convened or had she given evidence 

in the Equality Court. 

 

71. It is of course true that the learner at the heart of this case is unlikely to be at 

Durban Girls’ High School (or any school) in 2007 because she was in grade 12 

and accordingly should have completed her schooling in 2006.  But whether or 

not she is at school, or which school she is at, or whether she continues to wear a 

nose stud, the judgment of the High Court inevitably has a substantial effect on 

all schools that have cultural diversity amongst their learner bodies.  It is that 

which renders the case not moot. 

 

G. UNIFORM APPLICATION OF DRESS CODES 

 

72. It is particularly striking about the Uniforms Guidelines that their underlying 

premise is that school uniforms and uniform dress codes serve important social 

and educational purposes, particularly with regard to reducing discipline 

problems (section 5), enhancing the learning environment (section 6), helping 

parents and learners resist peer pressure that leads children to make unnecessary 

demands for particular and often expensive items (section 6(2)), instilling 

discipline (section 6(5)) and helping learners to concentrate on their schoolwork 

(section 6(6)). 

 
61  The approach of Durban Girls’ High School to these issues is explained by the third applicant at 

the following places in the record: vol 2 page 105 para 20 – page 110 para 36, vol 3 page 272 

line 15 – page 278 line 7. 
62  The respondent said in evidence that a nose stud is a trendy fashion item.  See, for example, 

record: volume 3 page 239 lines 9-11. 
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73. The experience of the GBF’s Member Schools is entirely consistent with this 

approach.  In particular, the allowing of exceptions to a general prohibition 

(such as a prohibition on the wearing of jewellery) serves only to undermine the 

very basis and purpose of a uniform dress code; with every exception to the 

uniform, the uniform is less a uniform. 

 

74. As in the case of Durban Girls’ High School, it is standard practice for uniform 

dress codes to be incorporated as part of the school’s code of conduct.  This 

brings to the fore the Guidelines for the Consideration of Governing Bodies in 

adopting a Code of Conduct for Learners (“the Conduct Guidelines”).63  The 

Conduct Guidelines were issued by the Minister in terms of section 8(3) of the 

Schools Act.  They naturally advocate the development and uniform application 

of a code of conduct in each school. 

 

75. In that regard, it is perhaps not insignificant that section 8(4) of the Schools Act 

provides that nothing contained in the Schools Act and regulations exempts a 

learner from the obligation to comply with the code of conduct of the school 

attended by such learner.  This prohibition is reiterated in section 3.6 of the 

Conduct Guidelines. 

 

76. Section 2.3 of the Conduct Guidelines provides that the preamble to a code of 

conduct should direct the code of conduct “towards a culture of reconciliation, 

teaching, learning and mutual respect and the establishment of a culture of 

tolerance and peace in all schools”. 

 

77. Arising from this, it is obviously important that a component of the learning 

environment is the creation of a culture of tolerance, which would include 

teaching those who ascribe to any particular culture to be tolerant of those who 

ascribe to some other culture and to be tolerant of the practices of that culture.  

 
63  Record: volume 2 page 167. 
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However, at the heart of the school’s enterprise is the education of the learners.  

It is not an object of a school to provide a space or an outlet or a platform for the 

expression or accommodation of cultural practices.  To the extent that the school 

authorities in their wise judgment consider that such expression is at the expense 

of the primary object, the former must give way to the latter.64   

 

78. Section 4.2 of the Conduct Guidelines reiterates section 9(1) of the Constitution 

by providing that all learners shall enjoy equal treatment before the law and shall 

receive equal protection and benefit of the law.  Granting exceptions to a 

justifiable general prohibition is the antithesis of equal treatment and equal 

benefit.  The result of the High Court’s judgment is that “Hindu/Indian” learners 

will enjoy favourable treatment thereby differentiating them from all other 

learners and giving rise to the complaint from other learners that they (the other 

learners) are not being afforded equal treatment under law or equal benefit of the 

law.  So the High Court’s categorisation of the discrimination against 

“Indian/Hindu” learners as unfair itself has the effect of unfairly discriminating 

against those who are not “Indian/Hindu”. 

 

79. Lord Denning MR dealt within this kind of problem in Ahmad v Inner London 

Education Authority,65 a case in which a Muslim teacher claimed constructive 

dismissal for not being given every Friday afternoon off as paid leave to attend 

mosque: 

 
“I venture to suggest that it would do the Moslem community no good, 
or any other minority group no good, if they were to be given 
preferential treatment over the great majority of the people.  If it should 
happen that, in the name of religious freedom, they were given special 
privileges or advantages, it would provoke discontent, and even 

 
64  See R (on the application of Begum) (by her litigation friend, Rahman) v Head Teacher and 

Governors of Denbigh High School [2006] 2 All ER 487 (HL) paragraphs 97-98 (Baroness 

Hale). 
65  [1978] 1 All ER 574 (CA). 
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resentment among those with whom they work.  As, indeed, it has done 
in this very case.  And so the cause of racial integration would suffer”.66

 

80. There are two ways of avoiding this difficulty, either to allow everyone to wear 

nose studs or to disallow anyone from wearing nose studs.  In the case of limited 

classes of jewellery and adornment most schools have opted for the former 

approach (i.e. allowance) and they disallow anything else.  We submit that there 

is nothing inherent in the wearing of a nose stud that justifies the claim that it be 

allowed.  For the reasons dealt with in section H under the heading 

“DEFERENCE” below, it is the schools that should be left to make such 

decisions. 

 

81. The High Court’s treatment of this problem is not satisfactory.  Apparently 

drawing on the Canadian Supreme Court decision in Multani (supra) it held that 

if some learners consider that it is unfair that Sunali may wear a nose stud it is 

incumbent on the school to instil in its learners the values of religious and 

cultural tolerance and to discipline them.67  Almost exactly the same wording 

was used in Multani in respect of the Sikh student’s right to wear a dagger 

(kirpan) under his school clothes as an instance of his right to freedom of 

religion.68  The case of the dagger is quite different from that of the nose stud: 

no non-Sikh could have a legitimate purpose in wishing to wearing a dagger to 

school, whereas in Sunali’s class a nose stud is a highly desirable fashion item.  

In any event, Multani’s case must be regarded as controversial and is not 

necessarily a good example for South Africa. 

 

 

 
66  At 577j-578a.  Mr Ahmad’s complaint to the European Commission of Human Rights that the 

result of the Court of Appeal’s judgment contravenes the Article 9 freedom of religion guarantee 

of the European Convention on Human Rights failed, and the Commission held that his 

treatment did not amount to unfair discrimination on account of religion in terms of Article 14. 

See Ahmad v United Kingdom (1981) 4 EHRR 126. 
67  The judgment, para [62]. 
68  See Multani (supra) para 76. 
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H. DEFERENCE  

 

82. The South African Schools Act entrusts governing bodies with the governance 

of schools.  It is a break from the previous arrangement where schools were 

extensions of the Department of Education and subject to line-function control 

and command.  The legislature has accordingly recognised the special position 

of school governing bodies to be able to best decide the appropriate needs and 

requirements of their schools.69   

 

83. In particular, the legislature has entrusted school governing bodies to develop 

codes of conduct that will properly and appropriately take into account the 

conditions that pertain in the particular school.  Moreover, the governing bodies 

are constituted by parents, educator staff, non-educator staff and learners.  

Indeed, the governance of any particular school is a partnership. 

 

84. In those circumstances, school governing bodies deserve a special deference or 

respect with regard to matters such as the development and application of their 

codes of conduct.  Of course, if a provision in a code of conduct is in conflict 

with the protections afforded by the Constitution, then that provision cannot 

stand.  But when it comes to matters that require finely balancing different 

interests and considerations, including conflicting rights, the school governing 

body is best placed to find the balance most appropriate to its school and 

circumstances. 

 

 
69  See, by way of example, Schoonbee v MEC for Education, Mpumalanga 2002 (4) SA 877 (T) at 

883E/F-I;  Minister of Education, Western Cape, and Others v Governing Body, Mikro Primary 

School, and Another 2006 (1) SA 1 (SCA) paras [5], [33] and [43]. 
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85. In that context, the recognition in the English and European jurisprudence of the 

special position of the school to make such decisions without ready interference 

by courts is apposite here too.70   

 

I. CONCLUSION 

 

86. In all the circumstances it is submitted that: 

 

(a) The applicants should be granted leave to appeal; 

 

(b) The appeal should be allowed and the order of the Pietermaritzburg High 

Court substituted with an order as follows: 

 

“The appeal is dismissed.” 
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70  See, by way of example, R (on the application of Begum) (by her litigation friend, Rahman) v 

Head Teacher and Governers of Denbigh High School [2006] 2 All ER 487 (HL) at paragraph 

34 (Lord Bingham), paragraphs 64, 65 and 68 (Lord Hoffmann) and paragraph 84 (Lord Scott). 

 



 
 

Page 31 
 
 

TABLE OF AUTHORITIES 

 

CASES: 

 

• Ahmad v Inner London Education Authority [1978] 1 All ER 574 (CA) 

• Ahmad v United Kingdom (1981) 4 EHRR 126 

• Bel Porto Governing Body and Others v Premier, Western Cape and Another 

2002 (3) SA 265 (CC) paras [47]-[49] at 283B-F 

• Christian Education South Africa v Minister of Education 2000 (4) SA 757 (CC) 

• Commission for Racial Equality v Dutton [1989] 1 All ER 306 (CA) 

• Crown Suppliers v Dawkins [1993] ICR 517 (CA), also reported as Dawkins v 

Department of the Environment [1993] IRLR 284 (CA) 

• Daniels v Campbell N.O. and Others 2004 (5) SA 331 (CC) para [107] footnote 

156 at 370G-I  

• De Beer N.O. v North-Central Local Council and South-Central Local Council 

and Others (Umhlatuzana Civic Association intervening) 2002 (1) SA 429 (CC) 

para [31] at 445F-446D 

• Democratic Party v Minister of Home Affairs and Another 1999 (3) SA 254 

(CC) paras [11]-[12] at 258E-259G 

• Friend and Others v The Lord Advocate [2005] ScotCS CSIH 69 

• Harksen v Lane N.O. and Others 1998 (1) SA 300 (CC) para [53] at 324H-325E 

• King-Ansell v Police [1979] 2 NZLR 531 (CA) 

• Mandla and Another v Dowell Lee and Another [1983] 1 All ER 1062 (HL) 

• Minister of Education, Western Cape, and Others v Governing Body, Mikro 

Primary School, and Another 2006 (1) SA 1 (SCA) paras [5], [33] and [43] 

• Multani v Scolaire Marguerite-Bourgeoys 2006 SCC 6; [2006] 1 SCR 256 

• National Coalition for Gay and Lesbian Equality and Another v Minister of 

Justice and Others 1999 (1) SA 6 (CC) para [63] at 40B 

• Pillay v MEC for Education, KwaZulu-Natal and Others 2006 (6) SA 363 (N) 

• Pretoria City Council v Walker 1998 (2) SA 363 (CC) paras [31]-[32] at 379A-E 



 
 

Page 32 
 
 

• Prince v President, Cape Law Society and Others 2001 (2) SA 388 (CC) para 

[22] at 399C-F 

• R (on the application of Begum) (by her litigation friend, Rahman) v Head 

Teacher and Governors of Denbigh High School [2006] 2 All ER 487 (HL) 

• R v Big M Drug Mart Ltd [1985] 1 SCR 295 at 351 

• Secretary of State for Defence v Elias [2006] EWCA Civ 1293 (10/10/06) para 

277 

• Schoonbee v MEC for Education, Mpumalanga 2002 (4) SA 877 (T) at 883E/F-I 

• Shaik v Minister of Justice and Constitutional Development and Others 2004 (3) 

SA 599 (CC) paras [23]-[25] at 610F-611B 

• S v Jordan and Others (Sex Workers Education and Advocacy Task Force and 

Others as amici curiae) 2002 (6) SA 642 (CC) paras [57]-[73] at 665B-670G 

• S v Lawrence; S v Negal; S v Solberg 1997 (4) SA 1176 (CC) 

• Whaley and Another v Lord Advocate [2003] ScotCS 178 para [70] 

• Zondi v MEC for Traditional and Local Government Affairs and Others 2005 

(3) SA 589 (CC) paras [18]-[20] at 600A-I 

 

TEXTS: 

 

• Cheadle, Davis and Haysom South African Constitutional Law: The Bill of 

Rights (second edition, 2005) at 4-32 – 4-37 

• Currie and De Waal The Bill of Rights Handbook (fifth edition, 2005) at 260-

263 

• Feldman Civil Liberties and Human Rights in England and Wales (second 

edition, 2002) at 147-152 

• Sandra Fredman Discrimination Law (Oxford: Clarendon Law Series, 2002) at 

106-115 

• McCrudden and Chambers (eds.) Individual Rights and the Law in Britain 

(1994) at 372-377 and 418 

• Ovey and White Jacobs & White: The European Convention on Human Rights 

(fourth edition, 2006) at 425-426 



 
 

Page 33 
 
 

 

STATUTES AND REGULATIONS: 

 

• Constitution of the Republic of South Africa, 1996 

• Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 2000 

• South African Schools Act 84 of 1996 

o Guidelines for the Consideration of Governing Bodies in adopting a 

Code of Conduct for Learners GN 776, GG 1890 15 May 1998 

o National Guidelines on School Uniforms GN 173, GG 28538 23 

February 2006, page 3 

 
A323 written submissions 


