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1. INTRODUCTION 

1.1 On 6 December 2006, this Court admitted the Natal Tamil Vedic 

Society Trust (“Tamil Vedic amicus”), the Governing Body 

Foundation (“Governing Body amicus”), and the Freedom of 

Expression Institute (“FXI amicus”) as amici curiae. 

Order, 6 December 2006 

1.2 Also on 6 December 2006, the Chief Justice issued further 

directions in this matter: 

1.2.1 In terms of these Directions each of the amici was obliged 

to lodge written submissions before this Court on or before 

Friday 12 January 2007. 

Further Directions at para 2.1 

1.2.2 In terms of these Directions any response to the 

submissions of the amici was to be submitted on or before 

Friday 26 January 2007. 

Further Directions at para 2.2 

1.3 On 8 January 2007, the Governing Body amicus duly lodged its 

written submissions. 
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1.4 The Governing Body Foundation is an organisation of 500 schools 

in different parts of South Africa. 

Affidavit of Clive Morgan Roos at para 5 

1.5 The Governing Body amicus essentially supports the position of the 

Third and Fourth Applicants. 

Affidavit of Clive Morgan Roos at para 15 

1.6 These submissions constitute the respondent’s response to the 

submissions lodged by the Governing Body amicus as envisaged 

by the Further Directions of the Chief Justice.  We associate 

ourselves with the submissions by the Tamil Vedic and FXI amici 

and accordingly do not respond thereto.  

1.7 For the sake of convenience, we shall respond to the submissions 

made by the Governing Body amicus in the order that they were 

made in their heads of argument. 

2. THE CHALLENGES BEYOND THE EQUALITY ACT 

2.1 The Governing Body amicus suggests that the arguments raised by 

the respondent that go beyond the Promotion of Equality and 

Prevention of Unfair Discrimination Act 4 of 2000 (“Equality Act”) 

are not relevant to this case. 
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Governing Body Amicus Submissions at paras 7—9 

2.2 The implication of this submission, if accepted, would be that the 

respondent would be confined to her challenge based on the 

Equality Act and would be precluded from relying upon sections 15 

and 16 of the Constitution. 

2.3 At the outset, it will be recalled that the respondent relies primarily 

on the Equality Act and submits that the decision of the High Court, 

that the refusal of the third and fourth applicants to grant Sunali an 

exemption to their jewellery policy falls foul of the Equality Act, is 

correct. 

2.4 Therefore, it must be emphasised that, if the Court finds that only 

the challenge in terms of the Equality Act is before this Court, the 

applicants and the Governing Body amicus are not assisted. 

2.5 However, the respondent associates herself with the arguments of 

the Tamil Vedic amicus and the FXI amicus at paras 57—63 of their 

heads of argument and submits, for the reasons given there, that 

this Court should not find that the respondent is confined to the 

terms of the Equality Act and may not rely on sections 15 and 16 of 

the Constitution. 
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3. INDIRECT DISCRIMINATION 

3.1 Although the respondent has not sought to draw a distinction 

between direct and indirect discrimination for the purposes of this 

case, nothing turns on the fact that the discrimination complained of 

in this case would properly be characterised as indirect 

discrimination.  This flows from the plain meaning of the Equality 

Act and the general principle that one cannot do indirectly that 

which the law prohibits from being done directly.   

3.2 However, the respondent contests the assertion of the Governing 

Body amicus that, in order to succeed in a case based on indirect 

discrimination, it is necessary to identify a comparator group that is 

treated more favourably than an applicant’s before the applicant 

may succeed: 

Governing Body Amicus submissions at paras 21—25 

3.3 The approach of the Governing Body amicus ignores the plain text 

of the Equality Act. 

3.3.1 The Governing Body amicus insists that this case concerns 

the Equality Act and the Equality Act alone. 

Governing Body Amicus submissions at para 7 



 7

3.3.2 If this is so, and the respondent has all along based her 

case on the Act, then the Governing Body amicus is 

confined to the terms of the Equality Act in determining the 

correct understanding of the notion of discrimination. 

3.3.3 It has already been emphasised in our main submissions 

that the definition of discrimination in the Equality Act 

covers burdens, obligations or disadvantage imposed on 

one or more of the prohibited grounds. 

Respondent’s Main Submissions at paras 5.1 and 
paras 5.5—5.12 
 

3.3.4 It should be emphasised that the definition of discrimination 

clearly applies to any act or omission that “imposes 

burdens, obligations or disadvantage” or that “withholds 

benefits, opportunities or advantages”. 

3.3.5 The approach suggested by the Governing Body amicus 

focuses only on the second category of discrimination and 

ignores totally the first class of discrimination covered by 

the Act. 

3.3.6 Therefore, somewhat ironically, the approach of the 

Governing Body amicus is to ignore the text of the Equality 
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Act and to rely upon a broader understanding of the 

concept of indirect discrimination. 

3.3.7 Where Parliament has enacted legislation, pursuant to a 

constitutional requirement, the aim of which is to give effect 

to a right in the Bill of Rights, it is inappropriate to bypass 

the text of the statute and to rely directly on the right itself. 

Minister of Health and Another v New Clicks SA 
and Others, 2006 (2) SA 311 (CC) judgment of 
Ngcobo J at para 437 

 

3.3.8 Since the Equality Act clearly does not require the 

identification of a comparator in order to succeed in a claim 

based on indirect discrimination, in order for the amicus’s 

interpretation to be adopted, the provisions of the Equality 

Act would need to be bypassed. 

3.3.9 In the light of 3.3.7 above, it is submitted that this would be 

inappropriate. 

3.4 However, even if this Court were to find that the notion of 

discrimination in this case must be understood, not only in the light 

of section 1 of the Equality Act, but also in the light of the 

understanding of indirect discrimination in terms of section 9 of the 
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Constitution, the amicus is not assisted. This is so for a number of 

reasons: 

3.4.1 It has never been the position of this Court, or other courts 

in South Africa, that, in order to succeed in a claim based 

on indirect discrimination, it is necessary to show that a 

comparator group is treated more favourably than the 

complainant: 

3.4.2 While there will, of course, be cases where that is indeed 

the case (for example in City Of Pretoria v Walker 1998 

(2) SA 363 (CC)), it is not a necessary condition of a claim 

based on indirect discrimination. 

3.4.3 Indeed, the Court in Walker specifically made clear that it 

did not seek to formulate a precise definition of indirect 

discrimination. 

Walker (supra) at para 32 

3.4.4 It would be at odds with this Court’s general approach to 

equality to find that a measure, which purports to treat all 

alike, but which in fact has a disadvantageous impact on a 

particular class of people (or on particular classes of 

people) does not amount to discrimination.  
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Walker (supra) at para 32; Harksen v Lane NO 
1998 (1) SA 300 (CC) at para 53 
 

3.4.5 This is precisely the reason for recognising indirect 

discrimination and this is precisely what has happened on 

the facts of this case. 

3.5 It is submitted that, to the extent that it is necessary to identify a 

comparator in this case, the amicus misconceives the role that it 

ought to play: 

3.5.1 The assumption of the amicus is that it is necessary to 

identify another cultural or religious group that is permitted 

to exercise its cultural/religious practices in order to show 

that Sunali has been discriminated against by the refusal to 

allow her to exercise hers. Governing Body Amicus 

submissions at para 24 

3.5.2 In other words, since members of other cultures are in a 

similar position to Sunali they and Sunali should be treated 

the same. No discrimination could be said to have taken 

place since all cultural groups were treated alike by the 

school and none was singled out for special privileges. 

3.5.3 It is submitted that, rather than comparing different cultural 

or religious groups and concluding that, since none is 



 11

singled out for special treatment, no discrimination has 

taken place, one should compare those people who adhere 

to special cultural or religious practices and those who do 

not. 

3.5.4 As part of its submissions on the comparator, the amicus 

points out that the right to equality means that people in 

relevantly similar circumstances must be treated the same 

(symmetrically) and people who are in relevantly dissimilar 

circumstances must be treated differently (asymmetrically). 

Governing Body Amicus submissions at para 21 

3.5.5 It is submitted that this is a case calling for asymmetrical 

treatment between those people who observe 

cultural/religious practices and those who do not. 

3.5.6 It is inappropriate to treat those learners who observe no 

particular cultural or religious practices in the same way as 

those who do. This is a case in which the requirements of 

the right to equality are such that an exemption (ie, different 

treatment) rather than a categorical ban (ie, same 

treatment) is appropriate. 

See Botha and Another v Mthiyane and Another 
2002 (4) BCLR 389 (W) at para 67 
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3.6 The respondent particularly takes issue with the assumption of the 

Governing Body amicus that the basis for finding the presence of 

discrimination in this case is that the ear-stud rule favoured the 

culture of the majority of learners. 

Governing Body Amicus submissions at para 25 

3.6.1 This has already been dealt with in the respondent’s main 

submissions before this Court. 

Respondent’s Submissions at paras 5.7 and 5.8 

4. PROOF 

4.1 The Governing Body amicus suggests that the respondent has not 

made out a prima facie case of discrimination. 

Governing Body Amicus submissions at paras 26—30 

4.2 In particular, the Governing Body amicus contends that a provision 

that prevents or restricts a cultural or religious practice may 

constitute a prima facie infringement of section 15 or 31 of the 

Constitution but will not constitute prima facie discrimination in 

terms of the Equality Act. 
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Governing Body Amicus Submissions at para 28 

4.3 The respondent contends that this approach completely ignores the 

plain text of the Equality Act and, in particular, the definition of 

discrimination in the Act. 

4.4 Furthermore, we have already demonstrated, at length, that 

discrimination has been proved. 

Respondent’s Main Submissions at paras 5.13—5.30 and 
5.37—5.43 
 

4.5 The Governing Body amicus’s assertion that no prima facie case of 

discrimination has been made out, completely fails to address these 

submissions. 

5. CULTURE 

5.1 The crux of the Governing Body amicus’s submissions in regard to 

culture is that the definition of the cultural group from which Sunali 

comes is inadequate. 

Governing Body Amicus submissions at para 32ff 

5.2 This is an ill-conceived attack for several reasons: 
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5.3 The third applicant has conceded that there is cultural significance 

to the wearing of the nose stud.  

Supplementary Affidavit, Record vol 2, pg 110 at para 34 

5.4 There is ample evidence on the record, uncontested by the 

applicants, that demonstrates Sunali’s South Indian and Tamil 

heritage and the Governing Body amicus’s submissions fail to take 

this evidence into account: 

5.4.1 In the Governing Body amicus’s submissions, the following 

is said: “In these circumstances, it is simply not 

demonstrated what group has the wearing of a nose stud 

as a practice. Certainly “Hindu/Indian” is not a group for 

these purposes, but nor is “Hindu” or even South Indian or 

Tamil.” 

Governing Body Amicus Submissions at para 39 

5.4.2 It is not entirely clear what is meant by this paragraph. 

Although it literally implies that neither Indians, Hindus, 

South Indians nor Tamils may be recognised as cultural 

groups, it seems that this cannot be the intended meaning. 
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5.4.3 Instead, it is assumed that the contention in this paragraph 

is that it has not been established that any of these groups 

has the practice of wearing a nose stud.  

5.4.4 This point fails to take account of the respondent’s 

submissions in her main heads, based on the evidence, 

that demonstrate the cultural significance of the practice to 

South Indians. 

Respondent’s Submissions at paras 5.13—5.30 

5.5 The reliance by the Governing Body amicus on Crown Suppliers v 

Dawkins [1993] ICR 517 (CA), Commission for Racial Equality v 

Dutton [1989] 1 All ER 306 (CA), and Mandla v Dowell Lee 

[1983] 1 All ER 1062 (HL) in support of its submissions on culture 

is inapposite to the present case: 

5.5.1 Those cases concerned an English Act, the Race Relations 

Act of 1976, which prohibited racial discrimination.  

5.5.2 The forms of discrimination that were prohibited related to 

conduct directed towards “racial groups” and conduct based 

on “racial grounds”. 

5.5.3 Both were defined to include conduct focusing on the ethnic 

origins of complainants. 
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5.5.4 These cases had to decide whether the groups from which 

the various applicants came could be considered to be 

ethnic groups for the purposes of the definition of racial 

discrimination.  

5.5.5 In Dawkins, the Court of Appeal interpreted the judgment 

of two Law Lords in Mandla and held that  

“[b]oth of them stressed that the words ‘ethnic 
origin’ had to be construed in the light of the fact 
that they occurred as part of the definition of 
“racial group”. Lord Fraser . . . said that the word 
“ethnic” still retained a racial flavour. Lord 
Templeman agreed that in the context ethnic 
origins had a good deal in common with the 
concept of race.” 

 
Dawkins (supra) at para 34 
 

5.5.6 These cases are unhelpful because they deal with a very 

specific context when considering ethnicity – the definition 

of racial discrimination in the Race Relations Act.  

5.5.7 The requirement that the discrimination be based on racial 

grounds makes the context immediately distinguishable. 

5.5.8 Furthermore, the Dawkins case turned on whether 

Rastafarians constituted an ethnic group distinct from other 

Jamaicans.  
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5.5.9 Mainly because Rastafarians did not have a long shared 

history (the first evidence of Rastafarians was in 1930), the 

Court of Appeal found that Rastafarians did not constitute a 

separate ethnic group. 

Dawkins (supra) at para 40.  

5.5.10 Even leaving aside the completely different context, this 

clearly does not apply to persons from Southern India, who 

have a long shared history. 

5.6 The Governing Body amicus contends, incorrectly in our 

submission, that a distinction must be drawn between cultural 

practices that are central to a culture and those which are 

accessory and a matter of personal choice: 

Governing Body Amicus submissions at para 42 

5.6.1 The Governing Body amicus contends that the wearing of a 

nose stud, unlike the wearing of a turban for Sikhs, is a 

mere matter of personal choice and although to wear the 

nose stud is consistent with Sunali’s culture, not to wear it is 

not inconsistent.  

5.6.2 On this view, a practice must be central to an applicant’s 

culture in order to succeed in a claim of this nature. 
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Governing Body Submissions at paras 41 and 43 

5.6.3 In the context of discrimination on the basis of religion, the 

respondent has submitted, relying on the judgment of 

Ngcobo J in Prince v President, Cape Law Society 2002 

(2) SA 794 (CC), that it would be inappropriate to approach 

the matter on the basis of obligation and to hold that only 

those practices found to be central to a religion are 

protected. 

Respondent’s Submissions at para 5.32 

5.6.4 It is submitted that it is even less appropriate, in the context 

of culture, to speak in terms of centrality versus personal 

choice. 

5.6.5 Cultural practices are, by definition, matters of personal 

choice and identity, and the suggestion that not to wear a 

nose stud is not inconsistent with Sunali’s culture is based 

on the assumption that there is a finite set of rules of 

cultural practice. 

5.6.6 Since there is no set of rules when it comes to cultural 

practice, it is not meaningful to speak of it not being 

inconsistent with Sunali’s culture not to wear the nose stud. 
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6. RELIGION 

6.1 The Governing Body amicus simply repeats arguments made by 

the applicants that the nose stud has not been demonstrated to 

have religious significance. 

Governing Body amicus at paras 45—50 

6.2 With respect, it is difficult to see how the amicus adds anything to 

this case with these submissions. 

6.3 In any case, we have dealt with this contention in our main heads. 

Respondent’s Main Submissions at paras 8.3—8.11 

6.4 It is particularly important to re-emphasise that it is only necessary, 

to succeed in a claim based on unfair discrimination in terms of the 

Equality Act, to show discrimination on one of the prohibited 

grounds. 

6.5 Therefore, even if this Court were to find that the nose stud had no 

religious significance to Sunali (which is denied), it would not be 

fatal to the respondent’s case, given the concession of the third 

applicant that the practice has cultural significance. 
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6.6 The respondent takes issue with the Governing Body amicus’s 

reliance on the case of the Supreme Court of Canada, Multani v. 

Commission Scolaire Marguerite-Bourgeoys [2006] 1 S.C.R. 

256 (SCC), for the proposition that a practice must be a religious 

requirement before it is protected: 

Governing Body Amicus submissions at para 50 

6.6.1 The Governing Body Amicus suggests that, in Multani, the 

Supreme Court of Canada held that “the Sikh learner had to 

and did establish that ‘his faith requires him at all times to 

wear a kirpan [dagger] made of metal’”. 

Id 

6.6.2 However, the Supreme Court of Canada actually held that 

the Sikh leaner “must therefore show that he sincerely 

believes that his faith requires him at all times to wear a 

kirpan made of metal.” 

Multani at para 36 (emphasis added) 

6.6.3 The difference is crucial because the whole approach of the 

Supreme Court of Canada, in support of which the 

respondent has made detailed submissions in her main 

heads, is not to focus on religious requirements but rather 
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to focus on the subjective belief of an applicant and the 

bona fides thereof. 

See Respondent’s Main Submissions at 5.36; 
Syndicat Northcrest c. Amselem [2004] 2 S.C.R. 
551 (SCC) 
 

7. MOOTNESS 

7.1 The respondent submits that the focus of the Governing Body 

amicus on the supposed generality of the order of the High Court 

does not support its argument that this matter is not moot: 

Governing Body Amicus submissions at para 54 and 58 

7.1.1 The argument is to the effect that a decision of this Court is 

necessary because the order of the High Court has 

implications beyond the parties to this case. 

7.1.2 However, it must be noted that the order of the High Court 

refers to “the decision” – it does not invalidate all or part of 

the Code of Conduct. 

7.1.3 If one reads the order in the context of the case, it is clear 

that only the decision relating to Sunali was dealt with by 

the court and that its reference to “the decision” in the order 
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is to the decision of the school not to allow Sunali an 

exemption from the Code of Conduct. 

See, in particular, paras 8—11 of the judgment of 
the High Court 
 

7.1.4 It is clear, therefore, that the judgment has no implications 

for other schools or even for future learners in the same 

school – a judgment of this Court finding the matter to be 

moot could, during its course, confirm that this interpretation 

is the correct interpretation of the High Court’s order. 

7.2 The respondent submits that the reliance by the Governing Body 

amicus on certain evidence, in support of its contention that the 

matter is not moot, is inappropriate for the following reasons: 

7.3 The evidence raised in the Governing Body amicus’s application 

and submissions is inadmissible: 

7.3.1 Other than evidence covered by Rule 31 of the Rules of this 

Court, an amicus curiae is limited to the record on appeal 

and the facts found proved in other proceedings and is not 

entitled to add to that. 

Constitutional Rules, 2003, Rule 10(8) 
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7.3.2 Rule 31 relates to evidence that is common cause or 

incontrovertible or of an official, scientific, technical or 

statistical nature capable of easy verification. 

7.3.3 The evidence led by the Governing Body amicus does not 

fall under any of these categories. 

7.3.4 Therefore, in the absence of an application to adduce 

further evidence, the Governing Body amicus is not entitled 

to do so. 

7.3.5 No such application has been made. 

7.4 Even if this Court finds the evidence to be admissible, it does not 

assist the Governing Body amicus, for the reasons that follow: 

7.4.1 The reference by the Governing Body amicus to the 

practice of other schools is legally irrelevant: 

7.4.2 The amicus asserts that there are schools that allow the 

wearing of nose studs, which shows that schools deal with 

this type of matter according to their own circumstances. 

Governing Body Amicus Submissions at para 
55(a) 
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7.4.3 In this regard, the respondent repeats her submission that 

the practice of other schools is irrelevant and that the 

question is only whether the failure of DGHS to grant an 

exemption to its Code of Conduct is constitutionally 

permissible. 

Respondent’s Main Submissions at paras  
5.44—5.46 
 

7.5 The assertion of the Governing Body amicus that this matter is not 

unique misconceives the respondent’s argument on mootness: 

7.5.1 The amicus asserts that its evidence discloses that there 

have been other requests for the wearing of nose studs, 

demonstrating that this case is not unique. 

Governing Body Amicus Submissions at  
para 55(b) 
 

7.5.2 However, it is not the respondent’s case that this matter is 

unique, rendering it moot (now that Sunali has left school). 

7.5.3 It is the respondent’s submission that all future cases will 

need to be brought in terms of the new guidelines, 

rendering a decision in terms of the old guidelines 

academic. 
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Respondent’s Main Submissions at para 3.9 

7.5.4 It is therefore irrelevant to the respondent’s case on 

mootness, that this case is not unique. 

7.6 The Governing Body amicus’s reliance on the fact that Sunali 

sought to wear the nose-stud at all times does not take this case 

any further: 

7.6.1 The amicus asserts that most schools accommodate 

learners in their cultural/religious practices at specific times, 

and that Sunali’s request was different because she wanted 

to wear the stud at all times. 

Governing Body Amicus submissions at  
para 55(c) 
 

7.6.2 The respondent has made detailed submissions on its 

contention that the burden is on the third and fourth 

applicants to show that the discrimination in this case (the 

failure to grant Sunali an exemption) is fair. 

7.6.3 In the absence of evidence of the harmful effects of 

allowing Sunali to wear the nose stud, it is difficult to see 

how the fact that Sunali wished to wear the stud at all times 

justifies the refusal to grant the exemption. 
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7.6.4 There are two relevant questions in this context:  

7.6.4.1 “Is the wearing of the nose stud a legitimate 

cultural practice?” and 

7.6.4.2 “If so, is there a good reason for prohibiting this 

legitimate cultural practice?” 

(The same questions arise concerning religious practices). 

7.6.5 In the present case, the answer to the first question is yes 

and the answer to second question is no – the fact that 

Sunali wished to wear the stud at all times does not take 

the matter further. 

7.7 The assertion of the amicus, that most schools believe that if 

learners were to wear nose studs in pursuance of the Court’s order, 

the maintenance of discipline would be complicated, is unhelpful to 

its case: 

Governing Body Amicus submissions at para 55(d) 

7.8 As far as mootness is concerned, this point misconceives the effect 

of the order of the High Court: 
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7.8.1 As we have submitted elsewhere in these submissions, it is 

clear from the context of the High Court’s decision that the 

order related only to DGHS and only to the decision not to 

grant Sunali an exemption. 

7.8.2 It is erroneous, therefore, to suggest that this matter is not 

moot because it has a significant impact on all schools 

within the jurisdiction of the court a quo. 

7.9 As far as the merits are concerned, we have already advanced the 

argument that the opinion of the schools is illegally irrelevant. 

Respondent’s Main Submissions at paras 5.44-5.46 

7.10 As far as the evidence is concerned, it is the respondent’s 

submission that the evidence does not support the proposition in 

support of which it is advanced: 

7.10.1 By the Governing Body’s own admission, only 182 out of 

500 of its members responded to the questionnaire. 

Affidavit of Roos at para 26 

7.10.2 This amounts to 36 percent of the amicus’ members. 
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7.10.3 Furthermore, there are many schools, similarly situated to 

DGHS, that are not members of the Governing Body 

amicus and who were not party to the questionnaire. 

7.10.4 Therefore, even if the opinion of the schools was relevant, 

the sample is much smaller than the reference to 87% 

implies. 

7.11 The respondent takes issue with the reference by the Governing 

Body amicus to alleged uncertainty amongst schools: 

7.11.1 The amicus asserts that many schools are now uncertain 

about which cultural practices they are obliged to 

accommodate. 

Governing Body Amicus submissions at paras  
58-59 
 

7.11.2 The respondent has conceded that there are many open 

questions now facing schools.  

7.11.3 Indeed, the wording of the new regulations gives rise to 

many questions that will need to be addressed. 

Respondent’s Main Submissions at paras  
3.9.4—3.9.8 
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7.11.4 However, this does not assist those arguing that the matter 

is not moot and, indeed, confirms the argument that this 

matter is now moot. 

7.11.5 These questions will need to be resolved in the future, with 

reference to the new legal landscape that is in effect. 

7.11.6 A decision by this Court in terms of the old regulations will 

be of academic interest only and will not put an end to any 

uncertainty that arises from the new regulations which are 

now exclusively applicable. 

7.12 The respondent submits that the argument of the Governing Body 

amicus in respect of the Uniform Guidelines is misconceived: 

7.12.1 The amicus asserts that the Uniform Guidelines are not a 

template against which codes of conduct can be measured 

for judicial review.  

Governing Body Amicus submissions at para 63 

7.12.2 It is therefore its contention that this matter is not moot 

because the Uniform Guidelines are irrelevant to any 

challenge brought in the future. 



 30

7.12.3 The extent to which the guidelines are binding on schools is 

one of the matters that a court will need to decide in the 

future. 

Respondent’s Main Submissions at para 3.9.7 

7.12.4 However, it is not possible to ignore the promulgation of the 

new guidelines and to progress as if they had not been 

enacted.  

7.12.5 The fact is that they have indeed been enacted, pursuant to 

a requirement in legislation, and that the legal landscape 

has changed significantly since the decision of the High 

Court. 

Respondent’s Main Submissions at para 3.9 

7.13 The respondent takes issue with the submissions of the Governing 

Body amicus on the vagueness of the definition of culture: 

7.13.1 The amicus submits that, if the High Court’s definition of 

culture is to be adopted, the gate to vagueness will be 

opened when it comes to cultural standards. 

Governing Body Amicus Submissions at paras 
68—9 
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7.13.2 The amicus submits that teenagers need clear boundaries 

and if the boundaries are too vague teenagers will push 

them to their limits. 

Id 

7.13.3 The respondent submits that these contentions are 

incorrect for the following reasons: 

7.14 We associate ourselves with the description of culture by the Tamil 

Vedic amicus and the FXI amicus (Tamil Vedic and FXI amici 

submissions at paras 13—14) – at the very least, Sunali would fall 

under this description and it is not necessary in this case to decide 

the outer limits of the definition of culture. 

7.15 The submission of the Governing Body amicus that it is difficult to 

distinguish between wearing a nose stud for cultural reasons or as 

part of the teenage sub-culture fails to answer our submissions on 

the need to educate learners on respect for cultural diversity. 

Respondent’s Main Submissions at paras 6.32.11—
6.32.12 and 6.63—6.65 
 

8. UNIFORM APPLICATION OF DRESS CODES 

8.1 The amicus concedes that it is important to foster respect for culture 

in schools. 
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Governing Body Amicus submissions at para 77 

8.2 However, it points to the importance of school uniforms in fostering 

discipline and suggests that schools are not in the business of 

teaching respect for culture, but are in the business of educating. 

Id 

8.3 The amicus submits that, to the extent that there is a clash between 

the primary object of providing education and the 

cultural/expressive needs of a pupil, the former must prevail. 

Id 

8.4 These submissions are ill-conceived for several reasons: 

8.5 The authority upon which the amicus relies is inapposite: 

8.5.1 As authority for the last proposition, they rely on R (on the 

application of Begum by her litigation friend Rahman) v 

Head Teacher and Governors of Denbigh High [2006] 2 

All ER 487 (HL).  

8.5.2 We have already made submissions on the 

inappropriateness of relying on this case in the South 

African context. 
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Respondent’s Main Submissions at para 7.7 

8.5.3 These submissions are unanswered by the amicus. 

8.6 The submissions of the Governing Body amicus progress on the 

assumption that cultural expression and good education are 

mutually exclusive: 

8.6.1 This ignores our submissions on the need for educators to 

foster a climate of respect for diversity in their schools. 

8.6.2 It is our submission that, far from being mutually exclusive, 

the encouragement of cultural diversity is inextricably linked 

to good education. 

8.7 The Governing Body amicus essentially submits that everyone must 

be allowed to wear the stud or no-one. 

Governing Body Amicus submissions at paras 79—81 

8.8 It is our submission that this is incorrect for the reasons that follow: 

8.8.1 The reliance by the amicus on Ahmad v Inner London 

Education Authority [1978] 1 All ER 574 (HL) is 

inappropriate: 
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8.8.2 In the extract from the judgment provided by the amicus in 

para 79 of its submissions, the beginning of the quote has 

been omitted. 

8.8.3 Before the part quoted in the heads, Denning MR said the 

following:  

“During the argument Scarman LJ drew attention 
to art 9 of the European Convention on Human 
Rights . . . The convention is not part of our 
English law, but, as I have often said, we will 
always have regard to it. We will do our best to 
see that our decisions are in conformity with it. 
But it is drawn in such vague terms that it can be 
used for all sorts of unreasonable claims and 
provoke all sorts of litigation. As so often 
happens with high-sounding principles, they have 
to be brought down to earth. They have to be 
applied in a work-a-day world.” 
 

8.8.4 It is clear from this extract that the majority was of the view 

that English Courts were not bound by the Convention but 

would “do their best to give effect to it”.  

8.8.5 This is a somewhat different situation to ours, where there 

is a binding, supreme Constitution, which prohibits unfair 

discrimination on the basis of culture and religion.  

8.8.6 Ahmad’s case turned on the construction of section 30 of 

the Education Act 1944.  
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8.8.7 As Scarman LJ pointed out in his dissent, the interpretation 

of the Education Act in terms of which the appellant teacher 

was not entitled to attend mosque on Fridays and remain a 

part-time teacher, was a narrow interpretation:  

“Today, therefore, we have to construe and apply 
s 30 not against the background of the law and 
society of 1944 but in a multi-racial society which 
has accepted international obligations and 
enacted statutes designed to eliminate 
discrimination on grounds of race, religion, colour 
or sex. Further, it is no longer possible to argue 
that because the international treaty obligations 
of the United Kingdom do not become law unless 
enacted by Parliament our courts pay no regard to 
our international obligations. They pay very 
serious regard to them; in particular, they will 
interpret statutory language and apply common 
law principles, wherever possible, so as to reach 
a conclusion consistent with out international 
obligations.” 
 

     Ahmad (supra) at 583 
 

8.8.8 In explaining why it was necessary to adopt a broad, rather 

than a narrow, construction of the section, Scarman LJ said 

the following: 

“A narrow construction of the section would 
mean that a Moslem, who took his religious duty 
seriously, could never accept employment as a 
full-time teacher, but must be content with the 
lesser emoluments of part-time service. In modern 
British society, with its elaborate statutory 
protection of the individual from discrimination 
arising from race, colour, religion or sex, and 
against the background of the European 
Convention, this is unacceptable, inconsistent 
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with the policy of modern statute law and almost 
certainly a breach of our international 
obligations.” 
 

Ahmad (supra) at 585 
 

8.8.9 It is clear, therefore, that the majority took insufficient notice 

of changes in the landscape in England between the time at 

which the statute was drafted and the time at which the 

judgment was delivered. 

8.8.10 The minority judgment is far closer to what would be 

appropriate in the South African context. 

8.9 The respondent submits that the arguments of the Governing Body 

amicus on fairness are incorrect: 

8.9.1 The assumption in Ahmad that giving certain advantages to 

Muslim teachers would cause other groups to be “jealous” 

is the same as the argument that has already been raised 

by the applicants – it is based on the assumption that parity 

of treatment is the primary ideal and that schools have an 

interest in fostering fairness. 

8.9.2 As we have argued in our main heads, however, this is not 

the appropriate approach in the context of South Africa’s 

constitutional framework. 
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Respondent’s Main Submissions at para 6.32.13 

8.9.3 The Canadian approach, as seen in Multani (supra), which 

imposes a duty on schools to teach learners about diversity 

and religious tolerance, is preferable. 

Respondent’s Main Submissions at paras 
6.32.11—6.32.12 
 

8.9.4 The amicus’s response to the contention, raised in Multani, 

that there is a duty on educators to educate learners about 

cultural significance is that there is no legitimate reason for 

learners to want to wear a dagger, whereas a nose stud is a 

highly desired fashion item. 

Governing Body Amicus submissions at para 81  

8.9.5 However, the distinction between the dagger and nose stud 

is false: in both cases the real issue is the need to explain 

why it is fair to allow some an exemption while denying it to 

others and it makes no difference whether the item is a 

highly desired fashion statement or a highly desired 

weapon.  

8.9.6 The amicus also argues that Multani is controversial 

authority. 
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Governing Body Amicus submissions at para 81 

8.9.7 However, it is submitted that this decision, rendered in a 

country with a Bill of Rights which has many similarities to 

South Africa’s, is far more relevant to the South African 

context than the English and European cases relied upon 

by the applicants and the amicus. 

9. DEFERENCE 

9.1 The amicus concedes that a provision of a code of conduct that 

conflicts with the Constitution cannot stand.  

Governing Body Amicus submissions at para 84 

9.2 It then proceeds, however, to say that “when it comes to matters 

that require finely balancing interests and considerations, including 

conflicting rights, the school governing body is best placed to find 

the balance that is most appropriate to its school and 

circumstances.” 

Id 

9.3 In support of this proposition, the amicus relies on the same English 

authority as the applicants. 
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Governing Body Submissions at para 85 

9.4 We have already explained our submission that Denbigh is 

inappropriate authority in our constitutional context. 

Respondent’s Main Submissions at para 7.7 

9.5 Furthermore, we have emphasised that, although deference to the 

expertise of particular entities is important, it is necessary to assess 

the school’s conduct in the light of the Bill of Rights. 

9.6 This is particularly so, given the burden on the applicants to prove 

the fairness of the discrimination. 

Respondent’s Main Submissions at paras 7.4.1- 7.4.4 
and 7.9 
 

9.7 When considering the role that deference plays, it is necessary to 

be clear where deference is appropriate, if at all, in the context of 

this case: 

9.7.1 There are two possible places in which deference might be 

appropriate: 

9.7.1.1 First, it could arguably be necessary to defer to 

the school governing body on the question 
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whether the wearing of a nose stud is of cultural 

and religious significance to Sunali. 

9.7.1.2 Secondly, it could arguably be necessary to 

defer to the school governing body on the 

question whether granting an exemption to 

Sunali would undermine the smooth running of 

the school and good discipline. 

9.8 It is our submission that deference would clearly be inappropriate in 

the first case – the school governing body has no special expertise 

or statutory authority to determine a question of this nature.  

9.9 The only context in which deference might arguably arise is in the 

second case – it could be argued that the school governing body is 

best placed to assess whether particular conduct would be 

prejudicial to good education and, as such, it is necessary to defer 

to its view when considering the justification for refusing to grant 

Sunali an exemption from the Code of Conduct. 

9.10 However, it must be recalled that in Bato Star Fishing (Pty) Ltd v 

Minister of Environmental Affairs and Tourism 2004 (4) SA 490 

(CC), O’Regan J, having set out the Court’s approach to deference, 

pointed out that where deference is appropriate, “[t]his does not 

mean however that where the decision is one which will not 
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reasonably result in the achievement of the goal, or which is not 

reasonably supported on the facts or not reasonable in the 

light of the reasons given for it, a court may not review that 

decision”. 

Bato Star at para 48, emphasis added 

9.11 Therefore, even if it is necessary to defer to the judgment of the 

school governing body that granting an exemption to Sunali would 

undermine the educational interests of the school, the conclusion 

that the exemption would indeed undermine the educational 

interests of the school would have to be reasonably supported on 

the facts and be reasonable in the light of the reasons given for it. 

9.12 In this regard, attention must be paid to the special context of this 

case: unlike an ordinary case of administrative review, we have 

here a case in which discrimination against Sunali has been proved 

and the Equality Act imposes a duty on the third and fourth 

applicants to show that the discrimination is fair.  

9.13 Any deference that might be due to a school governing body cannot 

relieve it of the burden to discharge this duty. 



 42

10. CONCLUSION 

10.1 It is the respondent’s submission that the cogency of her case is not 

undermined by any of the submissions of the Governing Body amicus. 

10.2 The respondent persists with her submissions and argues that leave to 

appeal should not be granted but that, should this Court grant leave, 

the appeal ought to be dismissed. 
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