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I, the undersigned,  

NA’EEM JEENAH 

do hereby make oath and say that:  

1. I am the Operations Director of the Freedom of Expression Institute 

(“FXI”).   I am duly authorised to depose to this affidavit on behalf of the 

FXI, which seeks admission to this Court as an amicus curiae. 

2. The facts contained herein are within my personal knowledge unless the 

contrary appears either expressly or by necessary implication, and are to 

the best of my belief true and correct.  Where I make legal submissions, 

I do so on the advice of the FXI’s legal representatives. 

3. The FXI is a non-profit non-governmental organisation which is capable 

of suing and being sued and which has its principal offices at 25th Floor, 

Sable Centre, 41 De Korte Street, Braamfontein, Johannesburg.  

4. In terms of its Constitution, the FXI has as its principal object the 

promotion of freedom of expression in South Africa and the opposing of 

censorship.  It has a number of objects subsidiary to this, including: 

4.1. opposing any limitations imposed on freedom of expression, be 

they at the instance of the state, private sector or civil society, that 

in the opinion of the FXI constitute censorship;  
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4.2. the promotion of public debate and discourse around the limits of 

freedom of expression;  

4.3. the defence, support and extension of solidarity to the victims of 

censorship; and 

4.4. the development of South African law in respect of the rights to 

freedom of expression. 

5. A copy of the Constitution of the FXI is attached hereto, marked 

Annexure JD1. 

6. The purpose of this application is to seek the leave of this Court to be 

admitted as an amicus curiae in the above matter.  

7. In accordance with Rule 10 of the rules of this Court, the FXI’s law clinic 

wrote to the attorneys of the various applicants and respondent in this 

matter on 28 November 2006, requesting their consent to have the FXI 

admitted as an amicus curiae.  Copies of the letters are attached hereto 

marked Annexure JD2, Annexure JD3 and Annexure JD4 

respectively. 

8. Thus far no party has objected to the FXI being admitted as an amicus 

curiae. 
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8.1. On 30 November 2006, the attorney for the third and fourth 

applicants replied indicating that they consented to the FXI being 

admitted as an amicus curiae in this matter.  A copy of this letter is 

attached marked Annexure JD5. 

8.2. Also on 30 November 2005, the attorney for the first and second 

applicants replied indicating that the first and second applicants 

had withdrawn from the case and were merely submitting 

argument due to the directions of this Court.  They therefore 

suggested instead that the FXI liaise with the third and fourth 

applicants.  .  A copy of this letter is attached marked Annexure 

JD6.  As I have already indicated, the third and fourth applicants 

have consented to the admission of the FXI. 

8.3. On 1 December 2006, the attorney for the respondents replied 

indicating that the respondent consented to the FXI being 

admitted as an amicus curiae in this matter.  A copy of this letter is 

attached marked Annexure JD7.  

8.4. A confirmatory affidavit by Simon Delaney in this regard is 

attached marked Annexure JD8.   
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9. The FXI therefore hereby applies for admission as an amicus curiae in 

this matter and requests the right to present both written and oral 

argument.  

 

THE SUBMISSIONS THAT THE FXI WISHES TO ADVANCE 

10. The FXI believes that the decision of the third and fourth applicants (“the 

school”) to prohibit Sunali Pillay from wearing her nose-stud, raises 

questions of considerable public importance which are new in our law.   

11. The decision of the school plainly impacts on the rights to equality, 

freedom of religion and freedom of culture, as enshrined in the 

Constitution.  However it is the FXI’s contention that it is not only these 

rights that are implicated by the school’s decision.  Rather, the right to 

freedom of expression is also implicated by the school’s decision.  It is 

on the right to freedom of expression that the FXI would wish to focus its 

submissions if it were admitted as an amicus curiae. 

12. The FXI wishes to submit that the decision by Sunali Pillay to wear the 

nose-stud constituted an exercise of her freedom of expression.  This 
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right to freedom of expression flows directly from section 16(1) of the 

Constitution. 

13. However equally, and perhaps most critically, the right to freedom of 

expression also flows directly from the provisions of the two sets of 

regulations issued by the Minister of Education in terms of the South 

African Schools Act 84 of 1996.  Both of these sets of regulations are 

plainly relevant to any determination of this matter and both suggest that 

Sunali Pillay’s right to freedom of expression has been implicated by the 

decision of the school. 

13.1. The first set of regulations, which were in place when the school 

made its decision, concerned the adoption by schools of codes of 

conduct.  Section 4.5.1 of the regulations provides as follows: 

“Freedom of expression is more than freedom of speech.  
The freedom of expression includes the right to speak, 
hear, read, and wear. The freedom of expression is 
extended to forms of outward expression as seen in 
clothing selection and hairstyles.  However, learners 
rights to enjoy freedom of expression are not absolute.  
Vulgar words, insubordination and insults are not 
protected speech.  When the expression leads to a 
material and substantial disruption in school operations, 
activities or the rights of others, this right can be limited, 
as the disruption of schools is unacceptable.” 
 

13.2. The second set of regulations, which were enacted subsequent to 

the school’s decision but prior to the judgment in the High Court, 

concerned policies on school uniform.  Section 29(3) of the 

regulations provides as follows: 

“Freedom of Expression 
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The uniform policy of a school or dress code should 
accommodate the wearing of, for example, an HIV and 
AIDS ribbon or badges of approved charity organizations, 
especially for specific events or days.  Such items should 
not contribute to disruption by substantially interfering 
with discipline or the rights of others.  Thus, for example, 
a uniform policy may prohibit pupils from wearing gang or 
political party insignia.  A uniform policy may also prohibit 
items that undermine the integrity of the uniform, 
notwithstanding their expressive nature, such as a T-shirt 
that bears a vulgar message or covers or replaces the 
type of shirt required by the uniform.” 
 

14. In light of this, the FXI wishes to submit that it is plain that Sunali Pillay’s 

decision to wear the nose-stud fell within freedom of expression as 

defined in the regulations.  Of course, under both sets of regulations, 

Sunali Pillay’s right to freedom of expression was not absolute.  

However, again under both sets of regulations, it would only be 

appropriate to prohibit her from wearing the nose-stud essentially where 

this would lead to the “substantial” “disruption” of school activities. 

15. The FXI wishes to submit that, on the evidence led in this matter, there 

was clearly no danger of the wearing of the nose-stud resulting in the 

substantial disruption of school activities.  As such, the decision to 

prohibit the nose-stud was in conflict with Sunali Pillay’s right to freedom 

of expression contained in the regulations.  

16. In making these submissions, the FXI also wishes to provide this Court 

with assistance in the form of foreign law dealing with this matter.  From 

preliminary research, it appears to the FXI that there are a number of 
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decisions of foreign courts which are in some way analogous to the 

present matter.  These include the following: 

16.1. Tinker & Others v Des Moines Independent Community 

School District & Others 393 US 503 (1969),  

16.2. Breen v Kahl 419 F.2D 1034 (7th Cir. 1969); and  

16.3. Bragg v Swanson 371 F. Supp. 2d 814 (2005). 

17. In these cases, US courts from the Supreme Court to the Federal District 

Court dealt with a wide variety of forms of expressive conduct which had 

been prohibited by school governing bodies or school district boards.  

These included the wearing of a black armband to protest against the 

Vietnam war, the wearing of the Confederate Flag and the wearing of 

long hair.   

18. In each of these cases, the US Court held that the conduct in question 

was protected by the first amendment of the US Constitution and 

accordingly had been unconstitutionally prohibited.   

19. It should immediately be noted, of course, that in none of these cases is 

the right to freedom of expression in a school context regarded as 

absolute.  In each case the court in question made clear that expression 

could be limited where it would disrupt the educational environment.  

The US jurisprudence in this regard thus appears consistent with the 
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regulations made by the Minister of Education to which reference has 

already been made and illuminates the meaning and purpose of such 

regulations.  

20. In light of the above, the FXI therefore wishes to submit to this Court that 

the present case involves the intersection of four fundamental rights: 

20.1. the right to equality; 

20.2. the right to freedom of religion;  

20.3. the right to freedom of culture; and 

20.4. the right to freedom of expression; 

21. It is for this reason that the limitation on freedom of expression 

occasioned by the school’s conduct is particularly severe.  It involves 

expression that is aimed at exercising other fundamental rights in the Bill 

of Rights – namely the right to freedom of religion and the right to 

freedom of culture. 

22. The FXI therefore wishes to contend that this matter ought properly not 

to be decided without reference to Sunali Pillay’s right to freedom of 

expression.  This is notwithstanding the fact that the original claim 

brought by the respondent (a layperson without legal assistance) was 



 10

under the Promotion of Equality and Prevention of Unfair Discrimination 

Act 4 of 2000 (“the Equality Act”). 

23. The FXI wishes to submit that if courts were precluded from taking into 

account freedom of expression in appropriate cases under the Equality 

Act, this would place an intolerable and unnecessary burden on the 

litigants that the Equality Act is meant to persist.  The Equality Act was, 

after all, enacted for the purpose of making litigation with regards to 

issues of equality easier, rather than more cumbersome.  Yet many 

issues of equality will involve other fundamental rights including dignity, 

expression, privacy and others.  It could surely not have been the 

intention of the drafters to preclude litigants and courts from having 

regard to such rights merely because a case began as a matter under 

the Equality Act.  

24. This is particularly the case given that this Court has repeatedly 

recognised that “freedom of expression is one of a web of mutually 

supporting rights in the Constitution” and that it is “closely related to 

freedom of religion, belief and opinion”.  In light of this, it is submitted 

that it would undesirable and artificial to suggest that any complaint by 

the respondent regarding freedom of expression would have to be raised 

in a different court in new proceedings – though based on precisely the 

same facts as are at issue in the present dispute. 
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25. Moreover, as has already been pointed out, in the present case the right 

to freedom of expression does not only flow from the Constitution.  

Rather, it flows also from two sets of guidelines promulgates by the 

Minister of Education to deal with issues around school uniform and 

school discipline.  To decide this matter without any reference to the 

principles set out in such guidelines would thus be inappropriate.  

26. The FXI submits that it is particularly important to take account of such 

issues given that this is a novel case.  It is: 

26.1. the first case to reach this Court in which the right to freedom of 

expression will need to be considered in relation to what the 

guidelines promulgated by the Minister describe as “the right to 

wear”;  

26.2. the first case to reach this Court in which freedom of expression in 

the context of schools  is at issue; and 

26.3. the first case to reach this Court in which  the proper interpretation 

and application of the Equality Act is at issue.  

27. The submissions set out above are not addressed in any detail by the 

parties that have filed their heads of argument thus far.   

27.1. None of the applicants deal with the right to freedom of expression 

at all.   
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27.2. Though the respondents do deal with the right to freedom of 

expression and say that it has been violated by the conduct of the 

school, they do not do so in any detail and they do not refer to the 

relevant foreign law which the FXI wishes to place before the 

Court. 

28. In light of all of the above, the FXI humbly submits that it will be of 

assistance to this Court as it reaches a decision on the present matter.  

 

CONCLUSION 

29. The FXI therefore requests their admission as an amicus curiae in this 

matter. 

30. The FXI will require no more than 30 minutes at the hearing of this 

matter to make their submissions.  The FXI will also not seek to adduce 

any evidence.  

31. The FXI requests that it be allowed to submit written argument in 

advance of the hearing in accordance with such time limits as may be 

imposed by this Court. 
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32. I therefore pray that this Court grants an order in terms of the notice of 

motion to which this founding affidavit is annexed. 

 
 
 

_______________________ 
   JANE DUNCAN 
 
 
 

I CERTIFY that this affidavit was signed and sworn to before me at                          

on this the                    day of November  2006, by the deponent who 

acknowledged that she knew and understood the contents of this affidavit, 

had no objection to taking this oath, considered this oath to be binding on her 

conscience and who uttered the following words:  “I swear that the contents of 

this affidavit are true, so help me God.” 

 
 
 
________________________________ 
COMMISSIONER OF OATHS 

    Full names: 
Address: 
Capacity: 
 


