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A. INTRODUCTION  
 
 

1. These written submissions are filed on behalf of two amici curiae – the 

Natal Tamil Vedic Society Trust (NTVS) and the Freedom of Expression 

Institute (“FXI”). 

 

2. The NTVS has been admitted as the first amicus curiae in this matter.  

The NTVS is a religious and cultural society representing Tamil-speaking 

members of the Indian community of KwaZulu-Natal.  The primary 

concern of the NTVS is the promotion and protection of the culture, 

language and religion of Indian South Africans.  Because the wearing of 

a nose stud is a practice associated with South Indian culture in general, 

and Tamil culture in particular, the NTVS has an interest in these 

proceedings.    

 
3. The FXI has been admitted as the third amicus curiae in this matter.  The 

FXI is a non-profit non-governmental organisation which has as its 

principal object the promotion of freedom of expression in South Africa 

and the opposing of censorship.   

 

4. The main interest of the NTVS in this matter relates to the prohibition on 

discrimination on the grounds of culture and the approach to be adopted 

in respect of cultural rights.  The main interest of the FXI relates to 

freedom of expression.  Both the NTVS and FXI take the view that in 

prohibiting Sunali Pillay from wearing her nose-stud, the applicants acted 
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contrary to the Constitution and the Promotion of Equality and Prevention 

of Unfair Discrimination Act 4 of 2000 (“the Equality Act”). 

 

5. In light of this and mindful of the limited role an amicus may play in terms 

of rule 9(7) of the rules of this Court, these written submissions deal with 

the following five issues:1 

 

5.1. First, the importance, meaning and effect of the cultural rights in 

sections 9(3), 30 and 31 of the Constitution in a constitutional 

framework committed to fostering diversity.  

 

5.2. Second, the approach to be taken to discrimination on the 

ground of culture and cultural belief, and its parity with 

discrimination on the ground of religion or religious belief. 

 

5.3. Third, the link between the protection of culture and minority 

groups, and the consequent irrelevance of whether a cultural 

symbol is recognised by mainstream society. 

 

5.4. Fourth, the deleterious effect on freedom of expression of the 

decision to prohibit the wearing of the nose-stud. 

 
 
 
1 The written submissions of the Governing Body Foundation were received shortly before 
these written submissions were finalised.  As a result, these written submissions only deal with 
the argument advance on behalf of the Governing Body Foundation to the extent that it relates 
directly to the five issues that the NTVS and FXI wished to address.  
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5.5. Fifth, the need to take into account freedom of expression in the 

present proceedings. 

 

 

B.  THE IMPORTANCE, MEANING AND EFFECT OF THE CULTURAL 

RIGHTS IN A CONSTITUTIONAL FRAMEWORK COMMITTED TO 

FOSTERING DIVERSITY 

 

6. South Africa is constituted of many social groups, each with its own 

culture and cultural beliefs.   The Constitution recognises this diversity 

and seeks to embrace it as part and parcel of the pursuit of freedom and 

the protection of dignity. 

Christian Education South Africa v Minister of Education 
2000 (4) SA 757 (CC) at para 24 
Prince v President of the Law Society and Others 2002 (2) SA 
794 (CC) at para 49 (per Ngcobo J, dissenting) 

 

7.  Protection of diversity and culture has been a consistent legal element 

of post-Apartheid South Africa.  Constitutional Principle XI of the Interim 

Constitution declared that the diversity of language and culture should be 

acknowledged and protected in the final Constitution and conditions for 

its promotion encouraged. 

Constitutional Principle XI, Schedule 4, Interim Constitution, 
Act 200 of 1993. 
 

8. Dignity is a founding value of the Constitution and diversity is mentioned 
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in the Preamble.  Section 6 of the Constitution entrenches 11 official 

languages, and requires the promotion of those that have suffered 

diminished use and status because of Apartheid.   In addition, languages 

commonly used by minority South African cultural groups – including 

Hindi, Tamil, Telegu and Urdu – must be promoted and respected.  

Section 6 of the Constitution 
 

9. The Constitution creates a Commission for the Promotion and Protection 

of the Rights of Cultural, Religious and Linguistic Communities and tasks 

it with protecting cultural communities and to encouraging understanding 

and tolerance of their beliefs and practices.   

Section 185 of the Constitution 

 

10. Unfair discrimination on the basis of culture is expressly prohibited by 

section 9(3) of the Constitution and the Equality Act.    This prohibition on 

unfair discrimination on the basis of culture is supported and reinforced 

by a right to culture which accrues both to the individual and to a group 

practicing their culture in association.   

 

10.1. Section 30 of the Constitution provides: 

“everyone has the right to use the language and 
participate in the cultural life of their choice, but no 
one exercising these rights may do so in a manner 
inconsistent with any provision of the Bill of Rights.” 

 

10.2. Section 31 of the Constitution provides: 
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   “(1) Persons belonging to a cultural, religious or 

linguistic community may not be denied the 
right, with other members of that community –  

    (a) to enjoy their culture, practise their religion 
and use their language; and 

    (b) to form, join and maintain cultural, 
religious and linguistic associations and other 
organs of civil society. 

(2)  The right in subsection (1) may not be 
exercised in a manner inconsistent with any 
provision of the Bill of Rights.” 

 
 

11. Therefore sections 9(3), 30 and 31 of the Constitution confer at least the 

right to entertain one’s cultural beliefs; to announce them publicly, 

without fear of reprisal; and to manifest such beliefs through practice, 

provided this is done in accordance with other rights contained in the Bill 

of Rights.  This is consistent with this Court’s jurisprudence on freedom 

of religion. 

S v Lawrence; S v Negal; S v Solberg 1997 (4) SA 1176 (CC), 
para 92 
Christian Education South Africa, above, paras 18-19 
Prince, above, para 38 (per Ngcobo J dissenting) 
 

12.  Thus, the protection and promotion of culture and cultural practices is a 

vital element of the constitutional framework, and contributes to both the 

diversity of the nation and the dignity of the individual. 

 

13. While culture is an ambiguous term, in the present context its meaning 

relates to the complex social characteristics that define any group as 

unique, distinguishing it from other social groups.  These characteristics 
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may range from a people’s store of knowledge to its beliefs, arts, morals, 

behaviour, law and customs. 

Bennett Customary Law in South Africa (Juta and Co, Cape 
Town: 2004) at 79. 
 

14. Culture is intimately related to identity and to dignity.  It can determine 

how one sees oneself in relation to a particular group, and to society at 

large.  To this extent, culture, like religion, creates “a framework for 

individual and social stability and growth”.  It is both highly personal 

and, often, determinative of behaviour. 

Christian Education South Africa, above, para 36. 

 

15. In determining whether cultural symbols are protected, a policy of 

deference is appropriate.  As with religion, cultural practices are matters 

of belief.  They “may strike non-believers as bizarre, illogical or 

irrational. . .  [yet this] does not detract from they fact that these are 

. . . beliefs for the purposes of enjoying the protection guaranteed.”   

  Prince, above, para 42 (per Ngcobo J dissenting). 

 

16. The relevant questions, rather, are whether the practice is associated 

with a particular cultural group, and whether the complainant is a 

member, or considers herself a member, of that group.  These are 

factual enquiries to be determined on the evidence, applying a number of 

factors.  Here the international jurisprudence is of some assistance.   
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16.1. In Chapman v United Kingdom (2001) 33 EHRR 399, the 

European Court of Human Rights was called to determine 

whether living in a caravan was a cultural practice for the Roma.  

In finding that it was, the Court took into account the fact that it 

was a long-standing tradition and the complainant considered it 

central to her ethnic identity.  The fact that many members of 

the cultural group had abandoned the practice was irrelevant; 

there are any number of practical reasons why people stop 

following a traditional way of life.  Yet, this does not diminish the 

significance of a practice for adherents. 

Chapman, above, para 73. 

 

16.2. Similarly the Canadian Supreme Court – in the context of 

aboriginal rights, which are themselves premised on a 

protection of culture – has found a practice to be cultural if it is 

the tradition of a distinct, identifiable community.  Although there 

must be historical practice, it need not derive from continuous 

unbroken custom.  The evidentiary burden to establish a 

practice as cultural should be flexible and favour the person 

claiming the cultural practice. 

R v Van der Peet [1996] 2 S.C.R. 507, paras 63-5. 

 

16.3.  Membership in the cultural group should be determined on both 

objective and subjective factors, namely whether the claimant 

was born into or raised with the values of an identifiable cultural 
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group, whether she considers herself part of that group, and 

whether she maintains ties to that particular culture. 

See the decision of the UN Human Rights Committee 
in Lovelace v. Canada, Communication No. R.6/24, 
U.N. Doc. Supp. No. 40 (A/36/40) at 166 (1981), para 14 
 

 

17. The right to equality and prohibition on cultural discrimination amounts to 

a “right to be different” that imposes duties on the State.  At a very 

minimum, the right to equality imposes a duty on the state to tolerate 

different cultural practices – whether or not they are accepted by society 

at large – and allow deviation from the mainstream rather than 

eliminating or suppressing cultural difference.  But the right to equality 

requires more than this minimum.  It means “equal concern and 

respect” across cultural differences and “celebrates the vitality that 

difference brings to any society”. 

Minister of Home Affairs v Fourie (Doctors for Life 
International and Others, Amici Curiae) 2006 (1) SA 524 (CC) 
at paras 59-62 
 

18.  The State is therefore required to actively preserve the existence of the 

cultural group, and allow it to foster its own identity – through language, 

symbols and practices – insofar as this can be done legally and without 

violating other constitutional rights.  This is the flipside of the tolerance: 

allowing the group to manifest its difference from the norm.   

 

19. Compulsion to assimilate may manifest in a variety of ways, and the 
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State must be vigilant against any kind. 

“Intolerance may come in many forms.  At its most 
spectacular and destructive it involves the use of power to 
crush beliefs and practices considered alien and 
threatening.  At its more benign it may operate through a set 
of rigid mainstream norms which do not permit the 
possibility of alternative forms of conduct.” 
Prince, above, para 145 (per Sachs J dissenting). 

 

20. Tolerance of diversity and cultural practices is particularly important in 

the context of schools.  Historically, many cultures have been 

suppressed in favour of compulsory assimilation.  This has an effect on 

the dignity of pupils, as well as the development of groups in society at 

large.  Conversely, allowing cultural diversity to flourish enriches the 

school experience. 

See: Ex parte: Gauteng Provincial Legislature, In re Dispute 
Concerning the Constitutionality of Certain Provisions 
of the Gauteng School Education Bill of 1995 1996 (3) 
SA 165 (CC), para 46-9 (per Sachs J, concurring).  

 

21.  Given the importance of culture in our constitutional scheme generally, 

and in the formative social arena of the schoolroom particularly, the 

NTVS and FXI submit that schools should grant exemptions to their 

uniform policies for culturally significant adornments, unless there are 

compelling constitutional reasons that militate against doing so.     

 

22. Failure to do so violates the “right to be different” that cultural rights 

entrench, and forces learners to subordinate themselves to the cultural 

norms of others.  This in turn has a serious impact on the dignity of the 
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individual. 

 

23. Although the third and fourth applicants accept that the decision to wear 

a nose-stud was an exercise of Sunali Pillay’s cultural beliefs, they do 

not accept that the cultural practice demands an exemption.  By forcing 

her to conform to mainstream norms, they forbid alternative cultural 

expression.  Sunali Pillay faced a choice between practicing her culture 

and risking disciplinary action under the code of conduct, and 

abandoning the cultural practice in favour of assimilating to the school 

norms.  The NTVS and FXI submit that this is no real choice, and clearly 

places an unreasonable burden on her cultural practice which amounts 

to discrimination on the grounds of culture and cultural belief under 

section 9(3) of the Constitution. 

 

 

C.  THE APPROACH TO BE TAKEN TO DISCRIMINATION ON THE 

GROUND OF CULTURE AND CULTURAL BELIEF, AND ITS PARITY 

WITH DISCRIMINATION ON THE GROUND OF RELIGION OR 

RELIGIOUS BELIEF. 

 

24.   Section 9(3) of the Constitution states: 

“The state may not unfairly discriminate directly or indirectly 
against anyone on one or more grounds, including race, 
gender, sex, pregnancy, marital status, ethnic or social 
origin, colour, sexual orientation, age, disability, religion, 
conscience, belief, culture, language or birth.” 
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25.  Differentiation on any of the listed grounds gives rise to a presumption of 

unfair discrimination.  There is no suggestion, either in the constitutional 

provision itself or in the case law of this Court, that culture weighs less 

heavily as a ground than any other.   

 

26. Despite this, the third and fourth applicants appear to suggest at times 

that discrimination on grounds of culture and cultural belief is somehow 

different to or more acceptable than discrimination on the grounds of 

religion or religious belief.    They are, however, somewhat equivocal in 

this regard:  

 

26.1. They apparently dispute – vigorously at times – that the nose-

stud has any religious significance, although they accept it as a 

cultural practice. 

eg. Third and Fourth Applicants’ Submissions, 
paras 61-3. 

 
 

26.2. Despite this, they then apparently accept that “it does not 

appear that the constitutional analysis would be 

significantly different if it were held that there is some 

linkage between the cultural right and religious belief”.   

Third and Fourth Applicants’ Submissions, para 64. 
 

 
26.3. But in the very same paragraph of their written submissions, 

they suggest that the “difference may be significant in 
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analysing whether there has been a breach of the right and 

in the balancing exercise involved in a consideration of 

justification”. 

Third and Fourth Applicants’ Submissions, para 64. 
 

26.4. Further on in their heads of argument when dealing with the 

limitations analysis, they return to this point and emphasise their 

view that the nose-stud had no religious significance. 

Third and Fourth Applicants’ Submissions, para 120. 

 

27. This issue may ultimately be irrelevant given that strong showing by the 

respondent that the wearing of the nose-stud had both religious and 

cultural significance.   

 

28. However, in any event, the NTVS and FXI believe that it is critical to 

emphasise that there is no basis at all for weighing discrimination on 

cultural grounds differently from discrimination on religious grounds – 

either at the stage of determining whether there has been a rights 

violation, or at the limitations enquiry.  

 

29. To do so would be to undermine cultural rights and relegate them to an 

inferior position in our constitutional scheme.  Moreover it would lead to 

precisely the unnecessary and artificial debates that the third and fourth 

applicants are currently attempting to have over whether the nose-stud 

had any religious significance.   
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30. The correct approach is made clear by this Court’s decision in Fraser v 

Children’s Court, Pretoria North 1997 (2) SA 261 (CC).   

 

30.1. There, this Court found that unequal treatment of fathers based 

on the cultural union they have entered into is unfair 

discrimination.  Under the Child Care Act 74 of 1983, where a 

child was born to married partners, the consent of the father 

was needed before the child could be put up for adoption.  If the 

child was illegitimate, however, only the consent of the mother 

was required.   

 

30.2. Because neither customary law unions nor marriages under 

Islamic law were legally recognised as marriages – due to their 

potentially polygamous nature – children born of such unions 

would be considered illegitimate.  However, customary unions 

were deemed to be marriages for the purposes of the Act.  

Unions conducted in accordance with Islamic rites were not 

similarly deemed.  As a result, fathers of children born to black 

customary unions had greater rights than fathers of children in 

other, similar unions. The Court found the differentiation 

between materially similar but culturally different unions to be 

unjustified unfair discrimination. 

Fraser, above, paras 21-3. 
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30.3. The discrimination in question was arguably related to both 

cultural and religious grounds.  But this Court saw no need to 

engage in a sterile and artificial debate as to which ground was 

at issue or even to specify on which ground it relied. Rather it 

held that the discrimination plainly offended section 8 of the 

interim Constitution and that it could not be justified. 

 

31. Fraser thus illustrates the close links between culture and religion, and 

shows that in some cases it is difficult to determine which ground is most 

applicable.  Indeed, for many people, culture plays a similar and equally 

important role in their lives to religion, and is as determinative of their 

actions and behaviour.  To draw a distinction between the two – whether 

it finds religion or culture the more important ground – is both artificial 

and odds with the Constitution and this Court’s jurisprudence.  

 

32. Therefore, in the context of this case, it is virtually irrelevant whether 

Sunali Pillay wore her nose stud for cultural or religious reasons.  Each is 

equally important and equally protected under our constitutional scheme.  

A burden on either cultural or religious expression must equally be 

justified by the third and fourth applicants with a showing of reasons that 

rationalise the policy.  Put differently, if the respondent has established 

discrimination on the basis of culture, the result should be no different 

than if the violation was established on the basis of religion. 
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D.  THE LINK BETWEEN THE PROTECTION OF CULTURE AND 

MINORITY GROUPS, AND THE CONSEQUENT IRRELEVANCE OF 

WHETHER A CULTURAL SYMBOL IS RECOGNISED BY 

MAINSTREAM SOCIETY 

 

33. The third and fourth applicants appear to suggest that a cultural symbol 

or adornment is somehow more constitutionally protected if an observer 

understands it to be a manifestation of cultural belief. 

Third and Fourth Applicants’ Submissions, paras 68-69  
 

 
34.  In the view of the NTVS and FXI it is deeply inappropriate to suggest 

that a person can only wear religious or cultural symbols when the 

mainstream of society happens to recognise them as such.  Cultural 

rights are strongly tied to protection of minority communities. The point of 

constitutional protection of culture is to balance out the interests of 

different groups and to ensure that none is allowed to dominate over 

others.   

 

35. Any cultural group that is either numerically inferior or non-dominant in 

relation to the rest of the population and whose members possess 

unique characteristics which they wish to preserve in furtherance of their 

culture, are amenable to protection.   

 

36.  This is in keeping with jurisprudence on the equality provision.  This 

Court has repeatedly found that the section 9 enquiry must be used to 
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protect the rights of unpopular or invisible minorities, since these groups 

are most vulnerable to discrimination and most reliant on the Bill of 

Rights for protection.  They are unlikely ever to harness the political 

power necessary to secure legislative changes for themselves. 

National Coalition for Gay and Lesbian Equality v Minister of 
Justice 1999 (1) SA 6 (CC), para 25 
Pretoria City Council v Walker 1998 (2) SA 363 (CC) para 48 
Prince, above, at para 112 

 

37. Further, whether groups and behaviours are eligible for constitutional 

protection cannot be decided on the basis of public opinion or 

perceptions. The meaning of a right and the scope of protection it 

confers must be determined by reference to constitutional provisions. 

S v Makwanyane and Another 1995 (3) SA 391 (CC), para 88-9 
National Coalition for Gay and Lesbian Equality, above, para 
88 
S v Williams and Others 1995 (3) SA 632 (CC), para 36. 
 

38.  It is therefore entirely irrelevant whether the public at large recognises a 

symbol or adornment as cultural and approves of its protection. 

 

39.  In the present case, the third and fourth applicants appear to concede 

that the nose stud is a manifestation of the cultural beliefs of South 

Indians, and particularly Tamil speakers.  Sunali Pillay has been raised 

within this cultural community and has clearly manifested a desire to 

practise this culture and use its symbols.  On this basis alone – and 

regardless of the understanding of her classmates or society at large – 
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her wearing of the nose-stud is to be considered a cultural expression 

worthy of protection. 

 

 

E. THE DELETERIOUS EFFECT ON FREEDOM OF EXPRESSION OF 

THE DECISION TO PROHIBIT THE WEARING OF THE NOSE-STUD 

 

40. The decision of the third and fourth applicants to prevent Sunali Pillay 

from wearing the nose-stud plainly impacts on the right to equality and 

the prohibition on unfair discrimination on grounds of religion and culture 

contained in the Constitution. 

 

41. However, the NTVS and FXI contend that these are not the only 

constitutional provisions implicated by the school’s decision.  Rather, the 

right to freedom of expression is also deleteriously affected by the 

school’s decision.  

 

42. This Court has pronounced extensively and repeatedly on the critical role 

played by freedom of expression in our constitutional democracy.  For 

present purposes suffice to repeat that, as this Court has put it: 

“freedom of expression is a vital incidence of dignity, equal 
worth and freedom. It carries its own inherent worth and 
serves a collection of other intertwined constitutional ends 
in an open and democratic society.” 
Laugh It Off Promotions CC v SAB International (Finance) BV 
t/a SabMark International (Freedom of Expression Institute 
as Amicus Curiae) 2006 (1) SA 144 (CC) at para 45 
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43. The right to freedom of expression flows from section 16(1) of the 

Constitution.  However critically, in the present context, the right to 

freedom of expression also flows directly from the provisions of the two 

sets of regulations issued by the Minister of Education in terms of the 

South African Schools Act 84 of 1996.  Both of these sets of regulations 

are plainly relevant to any determination of this matter and both suggest 

that Sunali Pillay’s right to freedom of expression has been violated by 

the decision of the school. 

 

43.1. The first set of regulations, which were in place when the school 

made its decision, concerned the adoption by schools of codes 

of conduct.  Section 4.5.1 of the regulations provides as follows: 

“Freedom of expression is more than freedom of 
speech.  The freedom of expression includes the right 
to speak, hear, read, and wear. The freedom of 
expression is extended to forms of outward 
expression as seen in clothing selection and 
hairstyles.  However, learners rights to enjoy freedom 
of expression are not absolute.  Vulgar words, 
insubordination and insults are not protected speech.  
When the expression leads to a material and 
substantial disruption in school operations, activities 
or the rights of others, this right can be limited, as the 
disruption of schools is unacceptable.” 

 

43.2. The second set of regulations, which were enacted subsequent 

to the school’s decision but prior to the judgment in the High 

Court, concerned policies on school uniform.  Section 29(3) of 

the regulations provides as follows: 

“Freedom of Expression 
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The uniform policy of a school or dress code should 
accommodate the wearing of, for example, an HIV and 
AIDS ribbon or badges of approved charity 
organizations, especially for specific events or days.  
Such items should not contribute to disruption by 
substantially interfering with discipline or the rights of 
others.  Thus, for example, a uniform policy may 
prohibit pupils from wearing gang or political party 
insignia.  A uniform policy may also prohibit items 
that undermine the integrity of the uniform, 
notwithstanding their expressive nature, such as a T-
shirt that bears a vulgar message or covers or 
replaces the type of shirt required by the uniform.” 

 

44. These regulations make plain that the Minister of Education, entrusted by 

Parliament with regulation-making power on this issue, in no way sought 

to prevent school students from exercising their rightful freedom of 

expression in the school context.  On the contrary, the Minister of 

Education admirably and laudably used the regulation-making powers to 

make clear that freedom of expression was to apply in a school context, 

notwithstanding that a school might adopt dress codes or codes of 

conduct.  Moreover the Minister of Education accepted, quite correctly in 

the submission of the NTVS and FXI, that freedom of expression was not 

to be limited to “speech” in the narrow sense, but included the right “to 

wear”. 

 

45. The third and fourth applicants have effectively conceded that Sunali 

Pillay wished to wear the nose-stud to manifest her cultural beliefs.  As 

such, and in light of the regulations and the Constitution, the NTVS and 

FXI submit that there can be no question that Sunali Pillay was 

exercising her right to freedom of expression in choosing to wear the 
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nose-stud to manifest her culture.   

 

46. In this regard, it should be emphasized that the “right to wear“ as an 

incident of freedom of expression certainly goes beyond the wearing of 

items to manifest cultural beliefs.  However, in the present case, it is not 

necessary to delineate the bounds of the freedom of expression 

guarantee in respect of the right to wear.   

 

47. This is because the freedom of expression at issue in the present case 

undoubtedly lies at the core of the guarantee contained in section 16(1) 

of the Constitution and the regulations.   

 

47.1. This Court has held that even “expression of little value”, such 

as child pornography, lies within the scope of section 16(1) – 

albeit on the periphery of the right. 

De Reuck v Director of Public Prosecutions, 
Witwatersrand Local Division, and Others 2004 (1) SA 
406 (CC) at para 59 

 

47.2. In stark contrast, the present expression is manifestly of 

substantial value in our constitutional setting.  This Court has 

repeatedly held that the right to freedom of religion includes the 

right to announce religious beliefs publicly, without fear of 

reprisal and to manifest such beliefs through practice. 

S v Lawrence, above, para 92 
Christian Education South Africa, above, paras 18-19 



 
 

23

 
 

Prince, above, para 38 (per Ngcobo J dissenting) 
 

47.3. Likewise, it is submitted that the Constitution protects the right 

announce cultural beliefs publicly, without fear of reprisal and to 

manifest such cultural beliefs through practice. 

 

47.4. Thus, the individual right to practise one’s culture and religion 

and adopt cultural and religious symbols is intimately related to 

freedom of expression.  Freedom of expression is a necessary 

pre-condition for the effective exercise of cultural and religious 

rights.  Thus, cultural and religious expression – which links the 

rights in sections 9(3), 15, 30 and 31 with section 16 – is a 

particularly protected form of expression because of the 

importance of protecting and promoting cultural and religious 

diversity. 

 

47.5. Thus, whatever the position would be in relation to other 

adornments as incidents of freedom of expression, the present 

case plainly lies at the core of the right.  The expression 

undoubtedly constitutes cultural expression in light of the 

concession by the third and fourth applicants that Sunali Pillay 

wished to wear the nose-stud to manifest her cultural beliefs.   

 

48. Of course, under both sets of regulations (and indeed under the 

Constitution) freedom of expression at schools is not to be regarded as 
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absolute.  However, the Minister carefully set out in the regulations the 

circumstances under which freedom of expression could be limited in the 

school context – essentially where this would lead to the “substantial” 

“disruption” of school activities. 

 

49. The NTVS and FXI submit that there can be no serious suggestion, on 

the evidence led in this matter, that there was any danger that Sunali 

Pillay wearing of the nose-stud could result in the substantial disruption 

of school activities.  Nor, in the submission of the NTVS and FXI, has 

there been any other adequate justification put up for the incursion into 

Sunali Pillay’s rights to freedom of expression. 

 

50. As such, the decision to prohibit the nose-stud was in conflict with Sunali 

Pillay’s right to freedom of expression contained in the regulations and 

Constitution.  

 

51. This conclusion is also supported by foreign law, in particular US law. 

Most famously, in Tinker & Others v Des Moines Independent 

Community School District & Others 393 US 503 (1969), three High 

School students wore black armbands to school to publicize their 

objections to the Vietnam War and to support a truce. The students were 

sent home and suspended from school until they agreed to return without 

the armbands.   

 

52. In a judgment supported by seven of its members, the US Supreme 
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Court held that the school regulation prohibiting the wearing of the 

armbands violated the students' rights of free speech under the First 

Amendment.   

 

52.1. The court held (at 506) that it could not be argued that students 

or teachers shed their constitutional rights to freedom of 

expression at the schoolhouse gate and that this had been the 

unmistakable holding of the Supreme Court for almost fifty 

years at that stage. 

 

52.2. It held further (at 507-8) that the case did not involve debates 

over whether the right to freedom of expression protected 

fashion issues such as hair-styles or skirt lengths – rather it 

involved primary first Amendment rights akin to “pure speech”. 

 

52.3. The Supreme Court recognized that there were circumstances 

in which expression could be restricted in the school context.  

But in language reminisce of the regulations made by our 

Minister of Education, it held (at 509) that it was only where it 

could be shown that the expression would “materially and 

substantially interfere with the requirements of appropriate 

discipline in the operation of the school” that it could be 

restricted. 

 

52.4. It held (at 508) that in the present case  that was no evidence 
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that the authorities had reason to anticipate that the silent 

wearing of the black armbands would substantially interfere with 

the work of the school or impinge upon the rights of other 

students.  On the contrary, the Court emphasized (at 510) the 

incongruity of the fact that certain other controversial symbols 

were allowed to be worn. 

 

52.5. The Court added (at 511) that it was constitutionally illegitimate 

for the state to run a school in a manner that sought to “foster a 

homogenous people”.  

 

53. It is submitted that this decision is strikingly analogous to the present 

matter.  Both cases involve a decision by a school to prohibit the wearing 

of an item which constituted expression lying at the core of a 

constitutional guarantee, in circumstances where no serious disruption of 

schooling could be anticipated and in a context where other equivalent 

symbols were allowed to be worn. 

 

54. Though the Tinker v Des Moines decision has been debated and 

refined by the US Supreme Court in the thirty years since it was 

delivered, its essence remains the same today.   A US district court 

distilled the relevant analysis in US constitutional law in the following way 

in 2005: 

“Responding to the school authorities' attempt to justify 
their actions by reason of a concern about the possibility of 
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the armbands' creating a disturbance in school, the Court 
held that, ‘in our system, undifferentiated fear or 
apprehension of disturbance is not enough to overcome the 
right to freedom of expression.’   By contrast, ‘conduct by 
the student, in class or out of it, which for any reason -- 
whether it stems from time, place, or type of behavior -- 
materially disrupts class work or involves substantial 
disorder or invasion of the rights of others is, of course, not 
immunized by the     constitutional guarantee of freedom of 
speech.’ … Accordingly, Tinker ‘requires a specific and 
significant fear of disruption, not just some remote 
apprehension of disturbance.’ Saxe v. State Coll. Area Sch. 
Dist., 240 F.3d 200, 211 (3d Cir. 2001). In sum, ‘if a school can 
point to a well-founded expectation of disruption --     
especially one based on past incidents arising out of similar 
speech -- the restriction may pass constitutional muster.’ 
Bragg v Swanson 371 F. Supp. 2d 814, 822 (2005) 
 
 

55. The only additional exceptions developed by the US Supreme Court to 

the Tinker approach are when the banned speech is ‘lewd, indecent or 

plainly offensive” or when the speech infringes other students rights to 

privacy. Plainly, neither of these exceptions apply to Sunali Pillay. 

Bragg v Swanson 371 F. Supp. 2d 814, 822-3 (2005)  
 

56. In light of the above, the NTVS and FXI submit that the schools decision 

to prevent Sunali Pillay from wearing the nose-stud violated her right to 

freedom of expression. 

 

 

F. THE NEED TO TAKE INTO ACCOUNT FREEDOM OF EXPRESSION 

IN THE PRESENT PROCEEDINGS. 

 

57. NTVS and FXI therefore contend that this matter ought properly not to be 
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decided without reference to Sunali Pillay’s right to freedom of 

expression.  This is notwithstanding the fact that the original claim 

brought by the respondent was under the Equality Act, a point repeatedly 

emphasized by the Governing Body Association in its submissions. 

 

58. This is so for four reasons. 

 

59. First, while the Respondent did indeed couch her complaint as being one 

of unfair discrimination, this Court should, with respect, be slow to non-

suit her on freedom of expression grounds for that reason alone.  

 

59.1. The Respondent was a layperson acting without legal 

assistance.  The fact that she initiated these proceedings 

herself should be welcomed as an example of the Equality Act 

fulfilling its guiding principles set out in sections 4(1) of the Act, 

including the “expeditious and informal processing of cases, 

which facilitate participation by the parties to the 

proceedings” and “access to justice to all persons in 

relevant judicial and other dispute resolution forums”. 

 

59.2. To now say that the respondent is precluded from raising a valid 

cause of action due to insufficiently careful pleading would 

undermine these guiding principles and, in effect, punish her for 

making of use the Equality Act and its procedures. 
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59.3. Moreover, it seems most unlikely that the Applicants can point 

to any material prejudice that they would face by having to deal 

with a freedom of expression argument at this stage.  It is 

merely a new legal argument and does not require any 

additional facts from either side.  The respondents have already 

been given the opportunity to put up justifications for their policy 

and these justifications are before this Court. 

 

60. Second, while the Governing Body Association freely asserts that the 

Equality Court has no jurisdiction over any cause of action lying outside 

of the Equality Act, it is far from clear that this is the case. 

 

60.1. The Equality Act does not expressly limit the jurisdiction of the 

Equality Court to complaints in terms of the Equality Act.  

Indeed, it specifically provides in section 19(1)(e) that the 

Magistrates Courts Act and Supreme Court Act apply with 

necessary changes to Equality Courts in respect of 

“jurisdiction” 

 

60.2. Indeed, unlike other self-standing specialist tribunals like the 

Land Claims Court and Labour Court, section 16 of the Act 

provides that every High Court and certain Magistrates Courts 

“is an Equality Court”.  Thus the Equality Court is not a self-

standing tribunal created by the Equality Act with a limited 

jurisdiction.  It is arguably the High Court or Magistrate Court 
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sitting, but now with additional powers, functions and 

responsibilities. 

 

60.3. Moreover, the Equality Act itself recognizes in the definitions 

section that equality “includes the full and equal enjoyment 

of rights and freedoms as contemplated in the 

Constitution”, including presumably freedom of expression.  

Likewise section 2(b)(i) of the Equality Act states that, in 

addition to giving effect to section 9 of the Constitution, the 

objects of the Equality Act include to “to give effect to the 

letter and spirit of the Constitution, in particular … the 

equal enjoyment of all rights and freedoms by every 

person”.  Thus, the Act itself recognizes the close link between 

equality and other rights contained in the Constitution such as 

freedom of expression.  

 

60.4. In light of all of the above, the NTVS and FXI submit that it is far 

from clear that in enacting the Equality Act, Parliament sought 

to remove all of the existing powers of Magistrates Courts and 

High Courts.  Rather, it appears more likely that Parliament 

wished to confer additional powers, functions and 

responsibilities on the Magistrates Court or High Court when 

sitting as an Equality Court.  Once the relevance High Court or 

Magistrates Court judicial officer has had the necessary training 

in terms of the Act, he or she would then be entitled to exercise 
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both ordinary court powers and Equality Court powers. 

 

60.5. It should be pointed out that the judgment of the Supreme Court 

of Appeal in Minister of Environmental Affairs and Tourism 

v George [2006] SCA 57 (RSA) at para 13 takes a different 

view, holding that the Equality Court has no jurisdiction over 

other constitutional rights.  However, the judgment does not 

debate or consider the matter at any length and it appears that 

this issue was not argued at all before the SCA in George. 

  

61. Third, if the Equality Court (and this Court on appeal) were precluded 

from taking into account freedom of expression in appropriate cases 

under the Equality Act, this would place an intolerable and unnecessary 

burden on the litigants that the Equality Act is meant to persist.   

 

61.1. The Equality Act was enacted for the purpose of making 

litigation with regards to issues of equality easier, rather than 

more cumbersome.  Yet many issues of equality will involve 

other fundamental rights including dignity, expression, privacy 

and others.  It could surely not have been the intention of the 

drafters to preclude litigants and courts from having regard to 

such rights merely because a case began as a matter under the 

Equality Act.  

 

61.2. This is particularly the case given that this Court has repeatedly 
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recognised that “freedom of expression is one of a web of 

mutually supporting rights in the Constitution” and that it is 

“closely related to freedom of religion, belief and opinion”.   

Case and Another v Minister of Safety and Security 
and Others at para 27 
Laugh It Off Promotions CC v SAB International 
(Finance) BV t/a SabMark International (Freedom of 
Expression Institute as Amicus Curiae) 2006 (1) SA 
144 (CC) at para 46 

 

61.3. In light of this, it is submitted that it would undesirable and 

artificial to suggest that any complaint by the respondent 

regarding freedom of expression would have to be raised in a 

different court in new proceedings – though based on precisely 

the same facts as are at issue in the present dispute. 

 

61.4. Moreover, as has already been pointed out, in the present case 

the right to freedom of expression does not only flow from the 

Constitution.  Rather, it flows also from the two sets of 

guidelines promulgated by the Minister of Education to deal with 

issues around school uniform and school discipline.  To decide 

this matter without any reference to the principles set out in 

such guidelines would be oddly artificial. 

 

62. Finally, even this Court is not with the NTVS and FXI on the three 

submissions made above, the right to freedom of expression remains 

relevant to these proceedings.   
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62.1. This is because section 39(2) of the Constitution makes it 

obligatory for the Equality Court and this Court to promote the 

spirit, purport and object of the Bill of Rights when interpreting 

the Equality Act.  This is the spirit, purport and object of the Bill 

of Rights as a whole – not merely the right to equality. 

 

62.2. Thus, in interpreting the Equality Act, all courts must consider 

whether the interpretation they adopt would undermine and 

damage the right to freedom of expression. If so, they are 

required by section 39(2) to prefer an alternative interpretation 

wherever possible. 

 

62.3. In this regard, even if it was beyond the powers of the Equality 

Court to make an actual finding on a violation of freedom of 

expression, the right to freedom of expression is plainly relevant 

to two questions before this Court – whether there has been 

discrimination and whether the discrimination has been unfair. 

 

62.4. In this regard the NTVS and FXI submit that in considering 

whether the burden imposed by the school on Sunali constitutes 

discrimination, it is relevant that the burden is one that prevents 

her from exercising her constitutional right to freedom of 

expression.  The situation may well be different if the burden 

related only to an interest less significant than the exercise of a 



 
 

34

 
 

fundamental right. 

 

62.5. Similarly, the right to freedom of expression is relevant as to 

whether the school has shown that the discrimination in 

question was justified.  Where a school adopts a policy that 

discriminates regarding which students can exercise their right 

to freedom of expression, the burden of justification must 

necessarily be extraordinarily high.  

 

63. In light of all of the above, the NTVS and FXI submit that it is appropriate 

for this Court to consider the question of freedom of expression, whether 

as a direct complaint or indirectly via section 39(2) of the Constitution. 

 

 

G.  CONCLUSION

64.  We submit that if the third and fourth applicants’ argument is accepted, it 

will allow schools to adopt policies that suppress cultural diversity and 

freedom of expression. It will subordinate the interests of Tamil-speaking 

South Africans and other cultural groups who deviate from the 

mainstream in dress or behaviour.   

 

65. The approach that the third and fourth applicants press should therefore 

be rejected, and the relief sought by the respondents should be granted.  

This would serve to foster cultural diversity and freedom of expression in 
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state institutions, including schools, and uphold the prohibition of unfair 

discrimination enshrined in the Constitution.   

 
 
 

STEVEN BUDLENDER 

Counsel for the NTVS and FXI 

Chambers 

Johannesburg 

11 January 2006 
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