
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 

                                                     CASE NUMBER: 51/06   
 
 
In the matter between:- 
 
KwaZulu-Natal MEC of Education, Ina Cronje  1st Applicant  
 
Mr Thulani Cele, Schools Liason Officer   2nd Applicant  
 
Mrs A Martin, Principal: Durban Girls High   3rd Applicant 
 
Mrs F Knight, Chairperson SGB: DGHS   4th Applicant 
 
and 
 
Navaneetham Pillay      Respondent  
 
 
 

EXPLANATORY AFFIDAVIT 
 
 
 

I, the undersigned, 

URSULENE BEVERLEY PILLAY, 

do hereby make oath and state as follows: 

 

1. I am an adult female.  

 

2. I deposed to the affidavit in support of the application for leave to 

appeal in this matter. I am duly authorised to make this affidavit on 

behalf of the First and Second Applicants herein. 
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3. The averments made herein are true and correct and are, save where I 

say so or the context indicates otherwise, within my personal 

knowledge and belief. Where I make legal submissions, I do so on the 

advice of my legal representatives.  

 

4. Together with this affidavit, the First and Second Applicants are 

delivering a Notice of their Withdrawal as Applicants. The purpose of 

this affidavit is to explain why they wish to withdraw as such.  

 

5. The principal reason why the First and Second Applicants have taken 

that decision is that, from the perspective of the National and the 

Provincial Departments of Education, the issue has now become 

somewhat academic. This is so because of the following. 

 

6. First, Sunali is now in her matric year. By the time this matter is 

decided, she will no longer be a pupil at the Durban Girls High School. 

Consequently, the resolution of the dispute over her right to wear a 

nose stud to school will not serve any practical purpose. If this Court 

were to find that she has such a right, she will not be able to exercise 

that right. On the other hand, if it were held that Sunali did not have the 

right to wear a nose stud to school, the school will not be able to 

enforce its prohibition against her. 
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7. In my affidavit in support of the application for leave to appeal, I 

pointed out that one of the principal reasons why the Provincial 

Department of Education was bringing that application was that the 

Department was deeply concerned that the effect of the NPD judgment 

may well be to call into question the validity of similar “jewellery 

provisions” in most of the codes of conduct that have been drawn up 

by school governing bodies in the province. It would appear, however, 

that that concern had been expressed without taking into account a 

significant development that will determine how cultural or religious 

disputes between pupils and schools over dress and jewellery codes 

will have to be resolved in the future. 

 

8. The development that I refer to is the promulgation, on 23 February 

2006, of the National Guidelines on School Uniforms (“the 

Guidelines”). A copy of the Guidelines is annexed hereto, marked 

“EA1”. As is set out in the first paragraph of the notice to the 

Guidelines, school governing bodies are required to consider the 

Guidelines in determining school uniforms for learners. 

 

9. Of relevance to this application are the provisions of sub-clauses (1) 

and (2) of clause 29 of the guidelines, which set out how religious and 

cultural rights are to be accommodated in a school’s dress code and 

the basis on which exceptions to the code are to be allowed. 
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10. The Guidelines were not in existence when the decision disallowing 

Sunali from wearing a nose stud was taken and even when the 

Equality Court heard the matter. However, they were in force by the 

time that the matter was argued in the NPD, namely on 21 April 2006. 

Unfortunately, they were not brought to the attention of that Court and 

the matter was decided without any reference to them. 

 

11. The Department is aware that the Guidelines themselves will not 

necessarily put an end to disputes of the type that came before the 

Equality Court and the NPD. However, since the coming into effect of 

the Guidelines, a learner who is dissatisfied with a decision taken 

about his or her right to deviate from the school’s dress code may 

challenge the validity of the decision on at least the following two 

grounds. First, he or she may contend that the decision does not 

comply with the Guidelines, in that the Guidelines were simply ignored 

or were not applied properly. Second, he or she may argue that the 

Guidelines themselves are unconstitutional in that they violate his or 

her right to freedom of religion or culture. Whatever the basis of the 

challenge, it will be a challenge based squarely on the Guidelines. 

Such a challenge will be quite different from the one on which the NPD 

ruled in this case. The NPD had no defined Departmental standards by 

which to determine whether the school had acted properly when 
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prohibiting Sunali from wearing the nose stud. That will no longer be 

the case. 

 

12. In light of the foregoing, the First and Second Applicants are of the 

view that, with the promulgation of the Guidelines, the question that 

faced the NPD will not arise again, certainly not in form in which it 

appeared before that Court. Consequently, they are of the view that, 

from the perspective of the Provincial Department of Education, it will 

not serve any useful purpose for them to persist with the application for 

leave to appeal. I must place on record that their views are shared by 

the National Department of Education. 

 

13. In the circumstances, the First and Second Applicants have decided 

not to proceed with the application for leave to appeal that they have 

brought in this matter. They express their profound regret to this Court 

for the inconvenience that they have caused and tender such wasted 

costs that any of the other parties may have incurred. 

 

14. I have been advised that, on a strict interpretation of the Rules of this 

Court, because their decision alone will not necessarily lead to the 

withdrawal of the case, it is not necessary for the First and Second 

Applicants to seek leave to withdraw as Applicants to the case. 

Nevertheless, they believe that they are under a duty to this Court to 



 6

explain why they no longer wish to participate as Applicants. Hence 

this affidavit.   

 

15. The First and Second Applicants are aware that the present dispute 

may nevertheless have to be determined by this Court. They also 

accept that, as the representatives of one of the organs of state that is 

affected by the NPD decision, they may well be called upon to make 

submissions on the merits of the dispute. They express their 

willingness to do so, and, if called upon to do so, will lodge their written 

argument as set out in the directions issued by the Chief Justice on 16 

August 2006. In addition, they will be represented by counsel at the 

hearing of the matter. 

 

   

_____________________    

      DEPONENT 

 

Signed and sworn to before me in Durban on this        day of September 

2006, the deponent having acknowledged that he knows and understands 

the contents of the affidavit, and has no objection to taking the prescribed 

oath, which he considers to be binding on his conscience. 

 

       __________________________  

    COMMISSIONER OF OATHS 
 


