
 
IN THE HIGH COURT OF SOUTH AFRICA 

(NATAL PROVINCIAL DIVISION) 
CASE NUMBER:  791/05 

 
 
In the matter between:- 
 
Navaneetham Pillay       Appellant  
 
and 
 
KwaZulu-Natal MEC of Education, Ina Cronje  1st Respondent 
 
Mr Thulani Cele, Schools Liason Officer   2nd Respondent 
 
Mrs A Martin, Principal: Durban Girls High   3rd Respondent 
 
Mrs F Knight, Chairperson SGB: DGHS   4th Respondent  
 
 
 

NOTICE OF APPLICATION FOR LEAVE TO APPEAL 

___________________________________________________________ 

 

BE PLEASED TO TAKE NOTICE that the First and Second Respondents intend 

applying, on a date and at a time to be determined by the Registrar of the above 

Honourable Court, for leave to appeal to the Supreme Court of Appeal, against 

the whole of the judgment of the Natal Provincial Division (per the Honourable Mr 

Justice Kondile, the Honourable Judge President, Mr Justice Tshabalala 

concurring) on appeal to it from the Equality Court, which judgment was handed 

down on 5 July 2006. 

 

BE PLEASED TO TAKE NOTICE further that this Application is being brought 

under Section 23(1) of the Promotion of Equality and Prevention of Unfair 
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Discrimination Act, No 4 of 2000, read with Section 20(1) of the Supreme Court 

Act, No 59 of 1959. 

 

KINDLY TAKE NOTICE further that the factual and/or legal grounds on which the 

First and Second Respondents base their application for leave to appeal are 

those set out hereunder. 

 

1. The Court erred in finding that the Appellant had made out a prima 

facie case that there had been discrimination against the Appellant 

and/or Sunali (her daughter).  

 

2. The Court erred in failing to place sufficient weight on the following: 

 

2.1 The prohibition in the code of conduct of the Durban Girls 

High School (“the School”) was against the wearing of any 

jewellery, except earrings and a wristwatch. 

 

2.2 The prohibition did not single out the wearing of nose studs, 

which the Appellant indicated has some significance for 

some Hindus. Rather, there was also a prohibition on the 

wearing of, for example, chains and bracelets – items that 

could be worn by members of any religious, cultural or 

otherwise identifiable group, and that could have significance 

for some more restricted group. 

 

2.3 The prohibition applied generally and to everyone. It was not 

only facially neutral, but was also neutral in its application. 
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Whilst it disallowed a Hindu pupil from wearing a nose stud, 

it also disallowed a Christian pupil from wearing a chain with 

a cross. 

 

3. Had the Court not erred as set out in paragraph 2 above, it would, and 

should, have found the following: 

 

3.1 that what the Appellant really wanted was not an end to 

discrimination, but for Sunali to be accorded a preferent or 

privileged status in her school;  

 

3.2 that the Appellant could hardly complain that Sunali was 

being discriminated against; and 

 

3.3 that the Appellant’s allegation of discrimination consequently 

fell to be rejected. 

 

4. In the premises, the Court ought to have found that there had been no 

discrimination, as contemplated by the Constitution, Act 108 of 1996, 

or the Promotion of Equality and Prevention of Unfair Discrimination 

Act (“the Equality Act”), No 4 of 2000. 

 

5. The evidence of the Appellant was that the nose stud was an item of 

jewellery that had cultural significance and that its wearing, though 

something of family tradition, was not a cultural imperative, even to her 

family members. At best for the Appellant, the prohibition adversely 

affected only Sunali. In the premises, the Court erred in holding that 
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the effect of the ban on the wearing of jewellery, except earrings, 

constitutes discrimination against the Hindu/Indian minority in general. 

 

6. The Court further erred in finding that the fact that at least thirty other 

schools disallowed the wearing of a nose stud confirms that there was 

“systematic discrimination” against this minority. This is because, as 

with the code of conduct of the School, the prohibition in those schools 

was not against the wearing of a nose stud, but the use of jewellery in 

general. 

 

7. Seen against the background of the evidence of Dr Vishram 

Rambilass, the Court ought to have recognized the following: 

 

7.1 Even schools that catered almost exclusively for pupils from 

the Hindu/Indian group imposed a general prohibition on the 

wearing jewellery, except earrings of a basic nature. The 

prohibition obviously included the wearing of a nose stud. 

   

7.2 The effective long-standing ban on the wearing of nose 

studs, without any protest from Hindus/Indians, was an 

acknowledgment by them that the wearing of a nose stud 

was not an essential or even significant element of either 

Hindu/Indian religion or culture. 

 

In the premises, the Court ought to have concluded that the general 

prohibition on the use by pupils of jewellery, excluding earrings, which 

prohibition included the wearing of a nose stud, did not constitute a 
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violation of any religious or cultural rights of that group. 

 

8. For the reasons set out hereunder, the Court also erred in finding that 

the Respondents had not established as fair any discrimination that 

might have been proven by the Appellant.  

 

9. In considering the “context”, as is required by the Equality Act, the 

Court erred in restricting itself to the “a historical understanding of the 

type of society that South Africa once was”. In the circumstances of 

this case, in taking into account context, the Court was required to also 

give due consideration to, inter alia, the following: 

 

9.1 The governing body of the school was under a statutory 

duty to draft a code of conduct for its pupils. 

  

9.2 The impugned provision of the code of conduct of the 

School had been agreed upon after the requisite procedure 

had been followed. 

 

9.3 Although it had been in force at the school for more than 

four years, the constitutionality of the provision had not 

previously been called into question. 

 

9.4 The Appellant had, until Sunali’s wearing of a nose stud was 

questioned, accepted without demur the general prohibition 

on the wearing of any jewellery except earrings. 
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9.5 When confronted about the breach of the code, the 

Appellant asserted Sunali’s right to wear a nose ring on the 

basis that it was “a time-honoured family tradition”. 

 

9.6 It was only much later that she alleged that the right to wear 

a nose ring was located in religion or culture. 

 

9.7 However, the school’s enquiries suggested that that 

allegation was not sustainable. 

 

Had the Court considered the foregoing as the “context”, it would have 

concluded that the decision not to exclude from the operation of the 

general prohibition the wearing of a nose ring was reasonable and fair. 

 

10. As regards dignity, the Court erred in suggesting that the prohibition on 

the wearing of a nose stud would lead to a concealment of identity. 

Sunali cannot conceal the fact that she is “an Indian South African”. 

Nor, on the evidence of the Appellant, was wearing a nose stud an 

essential part of her culture or even tradition. Consequently, to the 

extent that the Appellant complained about the impairment of Sunali’s 

dignity, such impairment had to be seen within this framework.  

 

11. Having regard to the evidence that had been led, inter alia, about the 

fact that prohibitions similar to the one complained about were 

applicable in schools generally and that it had been imposed even by 

at least one school catering especially for Hindu/Indian pupils, the 

Court erred in the following respects: 
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11.1 In holding that “the group” to which the Appellant and Sunali 

belong “feel harassed, demeaned, humiliated and 

traumatized” by the prohibition. 

  

11.2 In concluding that the prohibition adds “another form of 

subordination and marginalisation of a disfavoured group”. 

 

11.3 In holding that the prohibition “negates traditions which, on 

the evidence, have been followed by generations of 

Appellant’s group for centuries”. 

 

11.4 In concluding that the prohibition had been imposed on a 

group that is “vulnerable to discriminatory treatment” 

impliedly by a dominant group and that such discrimination 

is “systemic in nature”.       

 

12. As regards the stated purpose for which the prohibition had been 

introduced, namely to discourage distractions and allow learners to 

concentrate on their schoolwork, the Court erred in holding that it does 

not serve a legitimate purpose. The Court further erred in considering 

the prohibition too narrowly and in isolation. The Court ought to have 

held that the different provisions of the school’s code of conduct 

facilitate the proper management of the school for the good of the 

pupils and that the prohibition forms an integral and reasonable 

element of the code and promotes the goals that the code seeks to 

achieve.        



 8

 

13. The Court erred in holding that the Respondents had not taken 

reasonable steps to address any disadvantage that might have arisen 

or to accommodate diversity. Mrs Martin’s evidence on the various 

steps that had been taken to meet cultural and religious needs and 

accommodate diversity was not challenged. Consequently, the Court 

erred in not giving due weight to Mrs Martin’s reasons for not 

accommodating Sunali’s request to wear a nose stud: the request had 

not been premised on the grounds subsequently relied upon, which in 

any case are neither clear nor consistent. 

 

14. In consequence of the errors set out above, the Court erred in holding 

that the provision of the code in respect of the wearing of jewellery, to 

the extent that it prohibited the wearing of a nose stud, was 

unconstitutional and consequently invalid. 

 

15. In addition, the Court erred in not considering whether it was the 

provision itself, or the refusal to make an exception in the case of 

jewellery that is proven to be of weighty religious or cultural 

significance, that was unconstitutional. As a consequence of this error, 

it would appear that no school may have a provision similar to the one 

that was impugned in this case. The evidence was that every code of 

conduct referred to in evidence had a broadly similar provision. 

Effectively, that provision in each of those codes has been declared 

invalid, in respect of all Hindu/Indian pupils, whether or not they regard 

the wearing of a nose stud to be of religious or cultural significance. 
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16. Section 3(2)(c) of the Equality Act permits the Court to be mindful of 

comparable foreign law. In the premises, the Court erred in effectively 

not considering and taking into account the various cases from foreign 

jurisdictions to which it was referred, even where they may be 

considered to be directly on point. In addition, the one foreign case that 

the Court relied on is distinguishable on the facts. 

 

17. Having regard to the foregoing, there are reasonable prospects that 

another court may come to a different decision.                                                          

 

 

SIGNED AT DURBAN THIS            DAY OF JULY 2006 

 

 
    ______________________________ 
    THE STATE ATTORNEY (KwaZulu-Natal) 
    ATTORNEYS FOR THE 1st & 2nd RESPONDENTS 
    Sangro House  
    Smith Street  
    Durban 
    REF:   
 
 
TO:           THE REGISTRAR OF THE ABOVE HONOURABLE COURT 

CHURCH STREET  
PIETERMARITZBURG 

 
 
AND TO: Attorneys for Respondents 
  Lawyers for Human Rights- 
  Pretoria Law Clinic 
  c/o Maistry Sigamoney Attorneys Inc. 
  Suite 902, 9th Floor 
  24/30 Albert Street 
  DURBAN 
  (Ref : Mr M Sigamoney) 
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AND TO : R F Sobey Attorneys 
  3rd & 4th Applicants Attorneys 
  15 Leighton Place 
  Glenwood 
  DURBAN 
  (Ref : R Sobey)        
 


