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and 
 
Navaneetham Pillay      Respondent  
 
 
 

FIRST AND SECOND APPLICANTS’ SUBMISSIONS   
 
 
 

INTRODUCTION 

  

1. The Respondent’s daughter, Sunali Pillay (“Sunali”), was a pupil at the 

Durban Girls’ High School (“the School”). In about October 2004, a 

dispute arose between the Respondent and the School over Sunali’s 

right to wear a nose stud. The Respondent approached the Equality 

Court, alleging that the refusal to allow Sunali to wear the nose stud 

constituted unfair discrimination. The Equality Court dismissed the 

complaint. The Respondent appealed to the Natal Provincial Division, 

which upheld the complaint. The First and Second Applicants, as 
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representatives of the Department of Education: KwaZulu-Natal (“the 

Department”), and the Third and Fourth Applicants, as representatives 

of the School, then applied to this Court for leave to appeal. 

 

2. On 16 August 2006, the Chief Justice issued the following directions. 

The applications for leave to appeal were set down for hearing. The 

directions set the dates for the filing of written argument, which was to 

include argument on the merits of the appeal.  On or about 12 

September 2006, the First and Second Applicants gave formal notice 

that they were withdrawing as Applicants. In an explanatory affidavit, 

the First and Second Applicants said that, from the perspective of the 

Department, the issue had become academic for the following two 

reasons. 

 

3. First, because Sunali was in her Matric year, the resolution of the 

dispute would not serve any practical purpose – either for her or the 

School. Second, after the matter had been determined by the Equality 

Court, the National Minister of Education had promulgated guidelines 

that provided for, inter alia, how religious and cultural rights are to be 

accommodated in a school’s dress code and the basis on which 

exceptions to the code are to be allowed. 
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4. On 21 September 2006, the Chief Justice issued further directions. 

These were applicable to all the parties, including the First and 

Applicants, notwithstanding that they had lodged the notice of 

withdrawal in respect of their application for leave to appeal. In terms 

of these further directions, written argument was to include argument 

on the following. First, in view of what was said in the explanatory 

affidavit, whether the matter is now moot and whether it is accordingly 

in the interests of justice that the application for leave to appeal to be 

granted. Second, the merits of the appeal, in the event that leave is 

granted. 

 

5. In light of the foregoing, the following issues will be addressed in these 

Heads. First, the general background will be sketched. Second, the 

question of whether the matter is moot will be considered. Third, the 

question of whether it is in the interests of justice to grant leave to 

appeal will be addressed. Fourth, the merits of the appeal will be 

considered. In the course of dealing with the merits, questions will be 

raised about the manner in which the NPD applied the Equality Act. It 

will be submitted that it did not apply it correctly. Finally, it will be 

contended that on that account the application for leave to appeal 

ought to be granted and that the appeal itself should be upheld. 
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6. It might be mentioned that the Applicants herein were the Respondents 

in the Equality Court and in the appeal to the NPD from the Equality 

Court. The Respondent herein was the Applicant in the Equality Court 

and the Appellant in the NPD. However, in these submissions the 

parties will be referred to as they have been cited in the application for 

leave to appeal. 

 

THE FACTUAL BACKGROUND 

 

7. At all times relevant to this dispute, Sunali was is a pupil at the School. 

The School’s code of conduct dealt with a range of issues, including 

the school uniform. The provision relating to jewellery read: “Ear-rings 

– plain round studs/sleepers may be worn, one in each ear lobe at the 

same level. No other jewellery may be worn, except a wrist watch. 

Jewellery includes any adornment/bristle which may be in any body 

piercing. Watches must be in keeping with the school uniform. Medic-

Alert disc may be worn.” 

 

8. Despite the aforestated restriction on the wearing of jewellery, in the 

first week of the fourth term of 2004, Sunali began wearing a nose 

stud, having had her nose pierced during the preceding holiday. This 

resulted in a protracted debate between the School and the 

Respondent about Sunali’s right to wear a nose stud to school. The 
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School insisted that Sunali was not allowed to do so and wished to 

discipline her. The Respondent then approached the Equality Court, 

alleging that the School had since September 2004 “unfairly 

discriminated” against Sunali, thereby violating Sunali’s right to equality 

and to freedom of religion, conscience, belief and culture. 

 

9. In its judgment dated 29 February 2005, the Equality Court found that 

Sunali’s wearing of the nose stud was a violation of the School’s code 

of conduct and that the School had not discriminated or unfairly 

discriminated against Sunali.1 The Respondent appealed to the NPD, 

in terms of s 23(1) of the Promotion of Equality and Prevention of 

Unfair Discrimination Act2 (“the Equality Act”). The relevant portion of 

the NPD’s Order reads: “The decision, prohibiting the wearing of a 

nose stud, in school, by Hindu/Indian learners, is declared null and 

void.”3 

 

10. As already stated, all the Applicants applied to this Court for leave to 

appeal against the judgment of the NPD. The Third and Fourth 

Applicants persist with their application for leave to appeal. However, 

the First and Second Applicants withdrew as parties to these 

proceedings. They are no longer themselves seeking leave to appeal. 

                                                 
1 Record: Vol 4, p 323, lines 17-19. The Judgment of the Equality Court appears at pp 311-323 of 
the Record.     
2 No 4 of 2000 
3 Record: Vol 5, p 393, paragraph 70. The NPD judgment appears at pp 360-395 of the Record  
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The reasons for these actions and decisions are set out in the 

explanatory affidavit that was submitted with the First and Second 

Applicants’ Notice of Withdrawal as Applicants. 

 

11. Notwithstanding the foregoing, it must be accepted that the First and 

Second Applicants, like all officials involved in education, have an 

interest in the outcome of this application. In addition, in the light of the 

directions issued by the Chief Justice relating to the lodging of written 

argument, the First and Second Applicants accept that they are 

required to address the merits of the application for leave to appeal. 

 

12. These submissions will consequently address all the issues relevant to 

the outcome of the application for leave to appeal, and the merits of 

the appeal as well. However, they will concentrate on those matters 

that are of a general nature, rather than the details of the dispute 

between the Respondent and the School. In the circumstances, whilst 

they will make submissions on all issues relevant to the outcome of 

this application, these submissions will deal principally with the issues 

referred to hereunder.  

 

13. First, whether or not leave to appeal ought to be granted to the Third 

and Fourth Applicants. For the reasons set out hereunder, it is 

submitted that such leave ought to be granted. Second, whether the 
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dispute has correctly been characterized as a dispute concerning 

unfair discrimination. The submission on this aspect is that, properly 

considered, the essence of the complaint is that Sunali was denied her 

right to manifest her religion or culture. Third, on the assumption that 

this is a dispute about unfair discrimination, it is submitted that the 

NPD correctly determined that the complaint had to be decided in 

terms of the Equality Act and not under s 9 of the Constitution. 

However, it is further submitted that the manner in which the NPD 

applied the Equality Act was flawed. Fourth, it is submitted that the 

NPD, even if it correctly decided that Sunali had been unfairly 

discriminated against, adopted an overbroad approach. It ought to 

have restricted its ruling to Sunali. With respect, it wrongly extended    

the ruling to all Hindu pupils. The effect of this approach was to render 

ineffective any meaningful attempt to regulate the dress code at 

schools, or the use of jewellery. It is submitted a less disruptive 

approach ought to have been adopted: by considering the issue as an 

individual complaint, especially because that is how the complaint had 

been lodged. 

  

14. The question of leave to appeal will now be addressed. The test for 

leave to appeal is now settled. This Court has held that the decision on 

whether to grant or refuse leave to appeal is a matter for the discretion 

of the Court and that leave will be granted if the applicant raises a 
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constitutional matter and it is in the interests of justice to grant such 

leave.4 These issues will be considered hereunder.  

 

IS THIS A CONSTITUTIONAL MATTER  

 

15. The first question is. Does this dispute raise a constitutional matter? In 

order to determine that issue, account must be taken of the following. 

The Respondent had approached the Equality Court in terms of s 20 of 

the Equality Act. In setting out the nature of her complaint, she alleged 

that the principal and the school governing body of the School had 

unfairly discriminated against Sunali on the following grounds: her right 

to equality; and her religion, conscience, belief and culture.5 The 

Equality Act gives effect to the right to equality as it is enshrined in s 9 

of the Constitution.6 In the premises, matters relating to the 

interpretation and application of the Equality Act are constitutional 

matters.7   

 

16. In any case, and as an alternative basis, it is pointed out that the NPD 

found that “[the Respondent, Sunali] and their group” had been unfairly 

discriminated against. It regarded such discrimination as not meeting 

                                                 
4 Phillips and Others v NDPP 2006 (2) BCLR 274 (CC), at para [30] 
5 Record: p 5 
6 See s 2 of the Equality Act. 
7 This, it is submitted, must follow from what this Court said in respect of the relation between s 
33 of the Constitution and the Promotion of Administrative Justice Act, No 3 of 2000: see Bato 
Star Fishing (Pty) Ltd v Minister of Environmental Affairs 2004 (4) SA 490 (CC), at [25].   
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the test set out in s 36 of the Constitution for the valid limitation of a 

fundamental right.8 That finding raises a constitutional question. 

 

17. Based on the foregoing, it is submitted that this application raises a 

constitutional matter. The first requirement for leave to appeal has 

consequently been met. It is necessary now to consider whether it is in 

the interests of justice that leave to appeal is granted. 

 

DO THE INTERESTS OF JUSTICE REQUIRE THAT LEAVE IS GRANTED   

 

18. In determining whether the interests of justice require that leave to 

appeal be granted, the following general observation may be made. 

Given our history as a country, all constitutional questions concerning 

unfair discrimination are of significance. The matters with which this 

application are concerned have not been dealt with by our courts 

before. The decision of the NPD appears to be the first decision of a 

High Court dealing with the application of the Equality Court. Lower 

courts will be obliged to follow it. 

 

19. As pointed out above and set out more fully below, it is submitted that 

the manner in which the NPD applied the Equality Act was flawed. 

Despite the decision of the First and Second Applicants to withdraw, 

the fact that the Third and Fourth Applicants are persisting with the 
                                                 
8 NPD Judgment: Record: Vol 5, p 393, para 68  
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application for leave to appeal confirms that the matter is still a live 

one, certainly among the remaining parties. In addition, the order of the 

NPD was not restricted to Sunali: it extended to all Hindu/Indian 

learners at the School. Moreover, a consideration of the matter by this 

Court will settle once and for all the correct approach that Courts are 

required to adopt when dealing with questions relating to the alleged 

violation of religious or cultural rights and also how the Equality Act is 

to be applied. 

 

20. Having regard to the foregoing, and notwithstanding the withdrawal of 

the First and Second Applicants as parties, it is submitted that it is in 

the interests of justice that leave to appeal is granted. It is necessary 

now to consider the merits of the appeal. The first issue that will be 

addressed is whether the dispute was properly characterised.   

 

WAS THE DISPUTE CORRECTLY CHARACTERISED 

 
21. This Court has on several occasions noted the importance of accuracy 

in pleadings where parties rely on the Constitution in asserting their 

rights.9 Admittedly, in the cases quoted, this Court was dealing with 

challenges or apparent challenges to statutory provisions. It is 

submitted, however, that the need for proper identification of the right 

                                                 
9 Shaik v Minister of Justice and Constitutional Development and Others 2004 (3) SA 599 (CC) at 
[24] and [25]; Prince v President, Cape Law Society and Others 2001 (2) SA 388 (CC) at [22]. 
See also Philips and Others v National Director of Public Prosecutions 2006 (1) SA 505 (CC) at 
[38]-[41]   



 11

that has allegedly been violated is no less necessary where an 

application is made to declare invalid the conduct that it is alleged 

violates a constitutional right. This is especially so where specialist 

tribunals and courts are being established to consider the violation of 

specific rights. 

 

22. In this connection, it must be pointed out that the Equality Court is 

enjoined to consider whether it is the appropriate forum to hear a 

complaint, or whether some other forum should deal with the 

complaint.10 Thus, for example, where a proper consideration of the 

complaint suggests that a fundamental right, such as the right to 

privacy, or to freedom of religion or of culture or even of expression, 

has been violated but that that violation was not accompanied by a 

violation of the right to equality, it would be desirable for the Equality 

Court to refer the matter to a forum such as the High Court. This would 

ensure that the merits of the real complaint are dealt with. Such an 

approach, it is submitted, is consistent with any commitment to enrich 

our democracy and ensure that rights are genuinely respected. 

 

23. It is not without significance that the NPD recognized that the nub of 

the complaint was the violation of the right to freedom of religion or 

culture. In this connection, it said the following: “As the impugned 

provision of the school’s code of conduct violates cultural and religious 
                                                 
10 Section 20 of the Equality Act 
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rights of [the Respondent and Sunali], it does not serve a legitimate or 

an authorized purpose and is therefore not fair.”11 Unfortunately, the 

NPD did not pursue this issue.  

 

24. Be that as it may, it is submitted, for the reasons that are set out later 

in these submissions, that the Respondent’s real complaint was that 

Sunali’s right to freedom of religion or culture had been violated. As 

such, her approach to the Equality Court ought to have been referred 

to the High Court to be determined under its general jurisdiction to 

consider complaints about the violation of constitutional rights. The 

Equality Court nevertheless dealt with the complaint. So did the NPD 

on appeal. It is submitted that they ought not to have done so. It is in 

the circumstances necessary to consider the complaint that the 

Respondent lodged and how it was dealt with by the Equality Court 

and the NPD. This is undertaken in the paragraphs hereunder. 

 

THE PROCEEDINGS IN THE EQUALITY COURT 

 

25. The Respondent approached the Equality Court with the following 

complaint: the School’s refusal to allow Sunali to wear the nose stud 

constituted unfair discrimination. The High Court appears to have 

come to the conclusion that the Equality Court had held that the 

                                                 
11 Ibid, p 387, para 57  
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Respondent had made out a prima facie case of discrimination against 

the Applicants.12 

 

26. For the reasons that are set out hereunder, it is submitted that it would 

be helpful to ascertain precisely what the finding of the Equality Court 

was in respect of the Respondent’s complaint. In the second 

paragraph of her judgment,13 the learned magistrate said: “After 

thorough consideration of the application the Court was satisfied that 

the complainant established a prima facie case of unfair discrimination 

against her daughter.” [Emphasis added.] It is not necessary to press 

this point forcefully, but a careful reading of the judgment of the 

Equality Court suggests that the reference to a prima facie case being 

established relates to the stage at which the interim interdict was 

granted, and therefore before any evidence was led. 

 

27. Support for that contention derives from the following factors. First the 

learned magistrate made it clear, at the beginning of her judgment, that 

she was setting out the background against which she was deciding 

the matter. Second, she used the word “was” in the quoted passage. 

Third, after summarizing the facts, she set out the provisions of s 13 of 

the Equality Act, and especially the onus that the School bore if a 

prima facie case of discrimination had been made out. At no stage 

                                                 
12 NPD Judgment: Record:  Vol 5, p 378, para 41 
13 Equality Court Judgment: Record: Vol 4, p 311 
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does the learned magistrate say that the School had discharged the 

onus that s 13 (2)(a) would have placed on it had that provision been 

triggered. Yet, she makes the following finding:14 “[T]he school did not 

unfairly discriminate against Sunali.” Accepting Mrs Martin’s defence of 

the School’s code of conduct, the learned magistrate observed as 

follows: “It is also intended to prevent activity that does not comply with 

the school norms, without being discriminatory. The purpose of the 

code of conduct is thereby to promote uniformity and acceptable 

convention amongst the learners.”15[Emphasis again added.] And, she 

then went on to conclude as follows:16 “I accordingly find that Sunali’s 

wearing of the nose stud is in violation of the school’s code of conduct, 

and that the school did not discriminate or unfairly discriminate against 

Sunali. The interim order therefore cannot be confirmed.” 

   

28. The above passages have been quoted in order to demonstrate that 

the Equality Court did not find that the Respondent had made out a 

prima facie case of discrimination, at the stage required by s 13, 

namely during the hearing of the main matter. If this is correct, it casts 

doubt on the NPD’s finding that unfair discrimination had been 

established. It is the correctness of that finding that must now be 

considered. 

 

                                                 
14 Ibid, p 319, lines 23-24 
15 Ibid, p 320, lines 8-11 
16 Ibid, p 323, lines 17-20 
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THE FINDINGS OF THE NPD  

 

29. Before considering the findings of the NPD on the allegation of unfair 

discrimination, it will be helpful to deal briefly with what it said was the 

appropriate approach to adopt in respect of complaints lodged under 

the Equality Act. The NPD pointed out17 that where a complaint had 

been made about unjust administrative action this Court had held that 

it was not open to a litigant to rely directly on s 33 of the Constitution. 

Complaints had to be brought under the Promotion of Administrative 

Justice Act.18 By parity of reasoning, the NPD held, where a litigant 

had lodged a complaint under the Equality Act, the matter had to be 

determined under the Equality Act, and not under s 9 of the 

Constitution. It is submitted, with respect, that that approach cannot be 

faulted. However, as will be set out later in these submissions, it is 

instructive to consider the general approach under s 9 in order to apply 

the Equality Act correctly. 

 

30. In determining whether or not there had been unfair discrimination, the 

NPD appears to have reasoned as follows. In terms of s 13(1) of the 

Equality Act, the Respondent simply had to prove prima facie 

discrimination.19 It said that the Equality Court had concluded that the 

Respondent had made out a prima facie case of discrimination. The 

                                                 
17 Ibid, pp 375-6, para 38 
18 No 3 of 2000 
19 NPD Judgment: Record: p 377, para 40  
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NPD accepted this as correct.20 However, according to the NPD, the 

discrimination derived from the School’s failure to differentiate in favour 

of Sunali, who was a member of a minority group.21 The establishment 

of a prima facie case imposed on the Applicants an onus to prove that 

the discrimination did not take place as alleged or that the conduct is 

not based on one or more of the prohibited grounds.22 The School’s 

code of conduct prevents Sunali from wearing a nose stud, which was 

a matter of cultural or religious significance to her and her group. 

Accordingly, the code withheld from Sunali and her group the benefit, 

opportunity and advantage of enjoying their culture and or of practicing 

their religion. In terms of the definition of discrimination in the Equality 

Act, such withholding constituted discrimination. Because it was based 

on two of the prohibited grounds, such discrimination can immediately 

be presumed to be unfair.23 The measure was not designed to protect 

or advance persons disadvantaged in the past. Consequently, the 

Respondents conduct cannot be said not to be unfair discrimination 

under s 14(1) of the Act.24 

  

                                                 
20 It has been suggested above that a proper reading of the judgment of the Equality Court leads 
to the conclusion that, after hearing all the evidence, it had found that prima facie discrimination 
had not been established.    
21 Ibid, p 378, para 41. As set out above, a careful reading of the judgment of the Equality Court 
suggests that it had found that the Respondent’s evidence had not imposed an onus on the 
Applicants and that she had not established prima facie discrimination.    
22 Ibid, p 377, para 40 
23 Ibid, p 378, para 42  
24 Ibid, p 379, para 44 
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31. Central to the reasoning of the NPD, it is submitted, is the following 

further proposition.25 Hindus as a group were subjected to systemic 

inequalities in the past. These inequalities still remain embedded in the 

social structures, practices and attitudes, presumably of the School.  

“The conduct of the school towards [the Respondent, Sunali] and their 

ethnic group in this context is not fair as it forbids the unobstructive 

celebration of their religious or cultural tradition.” 

  

32. The approach of the NPD, it is submitted, is open to the following 

criticism. The NPD purported to rely on the definition of “discrimination” 

as set out in the Equality Act. However, in order for discrimination to 

exist, even in terms of that definition, there must be a disadvantage 

flowing from membership of a group or because of some personal 

characteristic. The School’s code of conduct, however, applied to all 

pupils. It is to be expected that a Hindu pupil is more likely to want to 

wear a nose stud, just as it is to be expected that a Christian pupil will 

want to wear a chain with a cross. The code applied to both: neither 

would be allowed to use that type of jewellery. In this sense, it would 

be strange to say there is discrimination against a particular group. 

 

33. In view of the reasoning of the NPD as summarised above, and to 

support the contention that it is flawed, it will be helpful to consider 

briefly the approach that this Court has developed to test the validity of 
                                                 
25 Ibid, p 381, para 48 
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complaints made under s 9 of the Constitution. That approached may 

be summarised as set out hereunder. 

 

APPROACH UNDER SECTION 9 OF THE CONSTITUTION 

 

34. Section 9(1) of the Constitution has been described positively as a 

“right to equality before the law and the right to equal protection and 

benefit of the law”. It would appear that those rights entitle everyone to 

equal treatment by our courts of law. They make it clear that no-one is 

above or beneath the law and that all persons are subject to law 

impartially applied and administered.26 

 

35. As a point of departure, however, it is necessary to stress that the idea 

of differentiation lies at the heart of any analysis of equality and s 9 

jurisprudence. In addition, s 9 draws a distinction between 

differentiation that does not involve unfair discrimination (“mere 

differentiation”) and differentiation that does involve unfair 

discrimination. Consequently, it is essential to distinguish between 

mere differentiation and discrimination in the pejorative context. 

 

36. The reason for this is that the modern state is required of necessity to 

regulate the affairs of its inhabitants extensively. It cannot do so 

without differentiations and classifications that treat people differently 
                                                 
26 Prinsloo v Van der Linde and Another 1997 (6) BCLR 759 (CC) at para [22] 
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and impact on them differently. Such differentiation rarely constitutes 

unfair discrimination against people whose activities they regulate, 

without the addition of a further element.27 In regard to such 

differentiation, the state must act in a rational manner. It may not 

regulate in an arbitrary manner or manifest “naked preferences”.28 

 

37. Many of the principles referred to hereunder were framed on the basis 

of analyses of the provisions of Section 8 of the Interim Constitution. 

However, it is submitted that they are equally applicable to the 

provisions of Section 9 of the 1996 Constitution.29 These principles will 

be considered in the paragraphs below. 

 

38. When an attack of constitutional invalidity is made on the basis that the 

equality provisions of the Constitution have been violated, a multi-

stage enquiry must be undertaken.30 The various steps in this enquiry 

are set out hereunder. 

 

39. First, it must be established that there is differentiation. If there is, 

before it can be said that mere differentiation infringes Section 9, it 

                                                 
27 Ibid at paras [23] and [24]  
28 Ibid at para [25] 
29 National Coalition for Gay and Lesbian Equality v Minister of Justice and Others 1998 (12) 
BCLR 1517 (CC) at para [15]. For convenience this case shall hereinafter be referred to as “the 
Sodomy case”. 
30 Harksen v Lane NO and Others 1997 (11) BCLR 1489 (CC) at para [53]; the Sodomy case at 
para [17]; Hoffmann v South African Airways 2000 (11) BCLR 1211 (CC) at para [24]; Satchwell v 
President of the Republic of South Africa and Another 2002 (9) BCLR 986 (CC) at paras [20] and 
[21] 
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must be established that there is no rational relationship between the 

differentiation and the governmental purpose that is proferred to 

validate it. In the absence of a rational connection, however, the 

differentiation will infringe Section 9(1).31 That, it would appear, is the 

end of the enquiry. The equality provision will be infringed. 

 

40. However, if there is a rational connection, it becomes necessary to 

proceed to the provisions of Section 9(3) to determine whether, despite 

such rationality, the differentiation none the less amounts to unfair 

discrimination.32 This itself requires a two-stage analysis. First, does 

the differentiation amount to “discrimination”. Second, if it does, does it 

amount to “unfair discrimination”?33 The essence of unfair 

discrimination is that it treats people differently in a way that impairs 

their fundamental dignity as human beings, who are inherently equal in 

dignity.34 

 

41. Section 9(3) contemplates discrimination on either the grounds 

specified therein or on unspecified grounds. In both cases, whether or 

not there is differentiation must be answered objectively. If the enquiry 

leads to a negative conclusion, Section 9(3) has not been breached 

and the question falls away. If the answer is in the affirmative, then it is 

                                                 
31 Ibid at para [26]. See also Harksen at paras [42]-[44] 
32 Harksen at para [44] 
33 Ibid at para [45] 
34 Prinsloo at para [31] 
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necessary to proceed to the second stage of this part of the analysis 

and determine whether the discrimination is “unfair”. In the case of 

discrimination on a specified ground, it is unfair unless it is established 

to be fair, as provided by Section 9(5). However, if the discrimination is 

on an unspecified ground, the unfairness must still be established 

before it can be found that a breach of Section 9(3) has occurred.35 

 

42. The specified grounds have in common that they have been used to 

categorise, marginalize and often oppress persons who have or are 

associated with these attributes or characteristics. These grounds have 

the potential, when manipulated, to demean persons in their inherent 

humanity and dignity.36 

 

43. In determining whether the discrimination is unfair, it must be borne in 

mind that, at the heart of the prohibition of unfair discrimination lies the 

recognition that the purpose of our new constitutional order is the 

establishment of a society in which all human beings will be accorded 

equal dignity and respect regardless of their membership of particular 

groups. In order to determine whether the impact of differentiation on a 

group is unfair it is necessary to look not only at the group that has 

been disadvantaged, but also at the nature of the power in terms of 

which the discrimination was effected and also at the nature of the 

                                                 
35 Harksen at para [47] 
36 Ibid at para [49] 
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interests that have been affected by the discrimination.37 In the final 

analysis, it is the impact of the discrimination on the complainant that is 

the determining factor regarding the unfairness of the discrimination.38 

 

44. In determining whether the discriminatory provision has impacted 

unfairly on complainants, various factors must be considered. Among 

them are the following: whether the discrimination is on a specified 

ground; the position of the complainants in society and whether they 

have suffered from patterns of disadvantage in the past; the nature of 

the provision and the purpose sought to be achieved by it; whether its 

purpose is not manifestly directed at impairing the dignity of the 

complainants, but at achieving a worthy and important societal goal, 

such as the furthering of equality for all; whether the group is regarded 

as being particularly vulnerable in our society; the extent to which the 

discrimination has affected the rights or interests of the complainants; 

and whether it has led to an impairment of their fundamental dignity or 

constitutes an impairment of a comparable serious nature. After 

considering these factors cumulatively, a determination must be made 

whether the discrimination is unfair.39 

 

                                                 
37 President of the Republic of South Africa and Another v Hugo 1997 (6) BCLR 708 (CC) at 
paras [41] to [43] 
38 Harksen at para [50] 
39 Ibid at [51] 
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45. If the discrimination is held to be unfair then the provision in question 

will be a violation of Section 9(3). It will then be necessary to embark 

upon the final leg of the enquiry, namely, whether the provision can be 

justified under Section 36 of the Constitution. 

 

46. What the above rather extensive summary appears to confirm is that 

the provisions of the Equality Act, insofar as they prescribe the 

approach to be adopted in determining whether or not there has been 

a violation of the right to equality, are largely a codification of the 

approach prescribed by this Court. It must be conceded that the 

approach as set out above summarises the analytical steps that must 

be undertaken when testing whether or not a statutory provision is in 

conflict with s 9 of the Constitution. However, such an analytical 

approach may well be made in respect of conduct as well. This was 

the approach adopted by the majority in the Supreme Court of Canada 

in Multani v Commission scolaire Marguerite Bourgeoys,40 albeit in a 

matter concerning the alleged violation of the right to freedom of 

religion. For the purposes of these submissions, the summary has 

been included to suggest that the NPD, in not paying sufficient heed to 

that approach, did not correctly apply the Equality Act. 

 

 

 
                                                 
40 2006 SCC 6 
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THE NPD’s APPLICATION OF THE EQUALITY ACT 

 

47. It is against the foregoing background that the reasoning of the NPD   

must be examined. 

 

48. The following questions arise. First, what was the act or omission that 

the NPD found had been prima facie established as being 

discriminatory. The answer to this question must be considered against 

the definition of “discrimination” as set out in s 1 of the Equality Act. 

For present purposes, it may be said that, in terms of the definition, it 

must be the act or omission (or policy or rule) complained about that 

directly or indirectly imposes a disadvantage or withholds an 

advantage from any person on one or more of the prohibited grounds. 

Implicit in this is the requirement that there must be a differentiation 

between the “victim” of the discrimination and others.      

 

49. On a plain reading of the jewellery provision, it is clear that there was 

no express differentiation between victims and others. The NPD seems 

to have been conscious of this. However, it appears to have met this 

difficulty by making the findings that are set out hereunder. The NPD’s 

findings on discrimination and whether those findings stand up to 

scrutiny will now be examined.  
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50. At one stage in its judgment, the NPD seems to suggest that the basis 

of its finding of unfair discrimination is that the conduct of the School, 

presumably in not sanctioning the use of the nose stud, forbids the 

unobtrusive celebration by Hindus of their religious or cultural 

tradition.41 Implied in that criticism of the jewellery provision is that it 

caters for such celebration by the “dominant group”. The foregoing 

would suggest that, in the view of the NPD, the failure or omission to 

specifically provide for the Respondent’s ethnic group constitutes 

unfair discrimination. Thus stated, the alleged differentiation brought 

about by the code of conduct may be described as being “of a negative 

kind”: the alleged differentiation lies in the failure of the code to grant to 

the Respondent’s ethnic group the same advantages or benefits that 

they extend members of the “dominant group”.42 

 

51. Whilst such a view may appear attractive in principle, as will be pointed 

out after considering the other basis of the finding of unfair 

discrimination, there was no evidence to that effect. 

 

52. Elsewhere in its judgment, the NPD presents as the basis of its finding 

that the effective prohibition of the wearing of a nose stud constituted 

unfair discrimination the following. “The impugned provision of the 

code of conduct allows the wearing, in school, of jewellery in the form 

                                                 
41 Ibid, p 381, para 48 
42 This is the description given to such differentiation in National Coalition for Gay and Lesbian 
Equality and Others v Minister of Home Affairs and Others 2000 (1) BCLR 39 (CC) at para [32]  
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of earrings – plain round studs/sleepers, probably for fashion and 

adornment purposes but forbids the wearing, in school, of a very tiny 

nose stud, for cultural and/or religious purposes. The differentiation is 

not rationally connected to a legitimate objective and is arbitrary.”43 

 

53. The last finding must be seen in context. Under PAJA, a court may 

review and set aside administrative action that is arbitrary or 

capricious. However, for a court to exercise its powers under the 

Equality Act, the complaint must be that that the act or omission results 

in discrimination that is arbitrary. Consequently, here again, the NPD 

must have had in mind a victim, on the one hand, and a favoured 

group, on the other. If that is so, it is submitted that the unarticulated 

premise of that finding of the NPD is the following assumption: earrings 

are part of the culture of the “dominant group”, which was specifically 

catered for. Nose studs, on the other hand, was part of the culture of 

Hindus, and had not been catered for. 

 

54. With respect, there was no evidence to this effect. It is more probable 

that the inclusion of earrings appears to have been based on the 

following: as an item of jewellery, they represented what was common 

to most, if not to all, cultures. On this basis, the commonality of the 

practice among schoolgirls of wearing earrings ensured that there was 

a measure of uniformity. No preference was given to any culture. Save 
                                                 
43 NPD Judgment: Record: p 392, para 66  
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as provided for in the “jewellery provision”, no special dispensation was 

made for any group, including the “dominant group”. 

 

55. In the circumstances, it is submitted that the NPD erred in finding that 

the effective prohibition on the wearing of a nose stud was arbitrary. 

What the NPD, with respect, did not take, but ought to have taken, into 

account was that the prohibition did not single out the wearing of a 

nose stud, which the Respondent had indicated had some significance 

for some Hindus. Rather, there was also a prohibition on the wearing 

of, for example, chains and bracelets – items that could be worn by 

members of any religious, cultural or otherwise identifiable group, and 

that could have significance for some other identifiable group. The 

prohibition applied generally and to everyone. It was not only facially 

neutral, but was also neutral in its application. Whilst it disallowed a 

Hindu pupil from wearing a nose stud, it also disallowed a Christian 

pupil from wearing a chain with a cross. 

 

56. In consequence of the foregoing, it is submitted that a proper analysis 

of the Respondent’s complaint leads to the following conclusion. First, 

what the Respondent really wanted was not an end to discrimination, 

for there was none. Instead, she was seeking a special dispensation 

for Sunali to manifest her culture at school, even though such 

manifestation was not permitted by the School’s code of conduct. 
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Second, there was no basis on which the Respondent could validly 

complain that Sunali was being discriminated against. A fortiori, she 

could not claim that Sunali had been unfairly discriminated against. 

Third, Respondent’s allegation of discrimination accordingly fell to be 

rejected. In light of the foregoing, it is submitted that there had been no 

discrimination, as contemplated by the Constitution or the Equality Act. 

 

57. In contending that the Respondent was seeking a special dispensation 

for Sunali, it is not suggested that she was acting unfairly. She was 

simply attempting to exercise, on behalf of Sunali, the freedom to 

manifest her religion or culture. Of course, whether or not she had, in 

the school context, made out a case for such a dispensation, is not an 

issue that needs to be canvassed here. In court, the Respondent had 

not complained that Sunali had been denied permission to manifest 

her culture: her main complaint was that Sunali was being unfairly 

discriminated on account of her culture. 

 

58. It will be helpful now to consider some of the other findings made by 

the NPD in its application of the Equality Act. These will be dealt with in 

the paragraphs hereunder. 

 

59. Section 14(2)(a) of the Equality Act requires that, in determining 

whether discrimination is unfair, regard must had to the “context” of the 
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discrimination. The NPD saw this as requiring “a historical 

understanding of the type of society that South Africa once was”.44 It is 

submitted that, in the circumstances of this case, the NPD adopted too 

narrow a view of the context. In taking into account the context, the 

Court was required to give due consideration to, inter alia, the matters 

referred to hereunder. 

 

60. The “jewellery provision” had not been imposed on the learners and 

the School and indeed other schools by some authoritarian body. On 

the contrary, although crafted by the school governing body, as stated 

in the preamble to the School’s code of conduct, it had been 

negotiated with the parents (via the school governing body), the staff 

and learners (via the representative council of learners). Consequently, 

it was the product of an open and democratic process involving the 

elected representatives of all those that might be affected by its 

provisions. 

 

61. Moreover, the power to develop such codes was granted to school 

governing bodies by the South African Schools Act45 (“the Schools 

Act”). The preamble to the Schools Act records that South Africa 

requires a new national system for schools that will, inter alia, uphold 

the rights of all learners, parents and educators and promote their 

                                                 
44 Ibid, p 379, para 45 
45 No 84 of 1996 
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acceptance of responsibility for the organisation, governance and 

funding of schools with the State. Section 16 of the Schools Act 

provides that, subject to the Act, the governance of every public school 

is vested in its governing body. One of the functions of a governing 

body is to adopt a code of conduct for learners at the school. 

 

62. The evidence established that, as regards the wearing of jewellery, the 

School’s code of conduct was similar to that of most schools. The 

evidence was that even schools catering almost exclusively for Hindu 

pupils had a similar provision. The NPD accepted this. However, 

instead of finding that parties charged with regulating the dress code at 

schools had exercised their democratic right to impose a general 

restriction on the wearing jewellery, and that such restriction was 

reasonable and fair, the NPD reasoned as follows. The effect of the 

restriction was to disallow the wearing of nose studs. This confirms that 

there was “systematic discrimination” against the Hindu minority.46 The 

following two points must be made about this conclusion. 

 

63. One, as stated above, the provision was not discriminatory. In this 

connection, the following must be stressed. First, there was no 

targeting of nose studs. The wearing of all jewellery, save for earrings, 

was disallowed. Second, most schools, even those catering almost 

exclusively for pupils from the Hindu/Indian group, imposed a general 
                                                 
46 NPD Judgment: Record, Vol 5, p 385, para 55 
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prohibition on the wearing jewellery, which obviously included nose 

studs, but excluded earrings. Third, such schools had voluntarily 

accepted that the wearing of nose studs ought not to be permitted. 

Such a prohibition could hardly be said to constitute unfair 

discrimination. To the extent that it did not cater for the manifestation of 

religious or cultural freedom, it applied to all groups. 

 

64. Two, the governing body of the School was under a statutory duty to 

draft a code of conduct for its pupils. As regards the code it had 

drafted, the following must be stressed. First, the impugned provision 

of the code of conduct of the School had been agreed upon after the 

requisite procedure had been followed. Second, although the code had 

been in force at the School for more than four years, the 

constitutionality of the impugned provision had not previously been 

called into question. Third, the Respondent had, until Sunali’s wearing 

of a nose stud was questioned, accepted without demur the general 

prohibition on the wearing of any jewellery except earrings. Fourth, 

when confronted about the breach of the code, the Appellant asserted 

Sunali’s right to wear a nose ring on the basis that it was “a time-

honoured family tradition”. Fifth, it was only much later that she alleged 

that the right to wear a nose ring was located in religion or culture. 

Sixth, the School’s enquiries suggested that that allegation was not 

sustainable. 



 32

  

65. It is submitted that the NPD was required to include the foregoing 

circumstances as part of the “context”. Had it done so, it would have 

concluded that the decision not to exclude from the operation of the 

general prohibition the wearing of a nose stud was reasonable and fair. 

 

66. The NPD also held that the prohibition on the use of nose studs would 

lead to a concealment of identity, because it impairs dignity.47 

However, that cannot be correct. Sunali cannot conceal the fact that 

she is “an Indian South African”. Nor, on the evidence of the 

Respondent, was wearing a nose stud an essential part of her culture 

or even tradition. Consequently, to the extent that the Respondent 

complained about the impairment of Sunali’s dignity, such impairment 

had to be seen within this framework. The indignity flowed from not 

being accorded a special status to publicly manifest a long family 

tradition.  

 

67. The following further conclusions of the NPD must be considered. The 

evidence was that prohibitions similar to the one complained about 

were applicable in schools generally and that it had been imposed 

even by at least one school catering especially and almost exclusively 

for Hindu/Indian pupils. From this, the Court drew, wrongly it is 

submitted, the following conclusions. First, that “the group” to which the 
                                                 
47 NPD Judgment: Record: Vol 5, pp 382-383, paras 49-52   
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Respondent and Sunali belong “feel harassed, demeaned, humiliated 

and traumatized” by the prohibition.48 Second, that the prohibition adds 

“another form of subordination and marginalisation of a disfavoured 

group”.49 Third, that the prohibition had been imposed on a group that 

is “vulnerable to discriminatory treatment” impliedly by a dominant 

group and that such unfair discrimination is “systemic in nature”.50 

 

68. It is submitted that the NPD erred in further holding that the stated 

purpose for which the prohibition had been introduced, namely to 

discourage distractions and allow learners to concentrate on their 

schoolwork, but nevertheless recognized that girls should be allowed 

some basic adornment that will cater for what appears to be common 

to all cultures, namely, the wearing of earrings, does not serve a 

legitimate purpose. In addition, the NPD erred in considering the 

prohibition too narrowly and in isolation. It ought to have held that the 

different provisions of the School’s code of conduct facilitate the proper 

management of the School for the good of the pupils and that the 

prohibition forms an integral and reasonable element of the code and 

promotes the goals that the code seeks to achieve. 

 

69. In consequence of the errors set out above, it is respectfully submitted 

that the NPD incorrectly held that the provision of the code in respect 

                                                 
48 Ibid, p 384, para 53 
49 Ibid, p 384, para 54  
50 Ibid, p 386, para 56 
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of the wearing of jewellery, to the extent that it prohibited the wearing 

of a nose ring, was unconstitutional and consequently invalid. 

   

70. One further issue must be mentioned. Mrs Martin had said that where 

exceptions to the code had to be made on cultural or religious grounds, 

this was done after a proper consideration of the request. In the 

premises, the NPD ought to have formally and deliberately considered 

whether it was the jewellery provision itself or the failure to make an 

exception on the basis of weighty religious or cultural considerations. 

 

71. That issue is of import in the following context. The Order made by the 

NPD was, as already stated, as follows: “The decision, prohibiting the 

wearing of a nose stud, in school, by Hindu/Indian learners, is declared 

null and void.” With respect, it is not clear what “decision” the Order 

refers to. It is so that the School had refused Sunali permission to wear 

a nose stud. That is certainly a decision that was taken. 

 

72. However, throughout the judgment, reference is made to the unfair 

discrimination that results from the jewellery provision in the code. In 

addition, it is that prohibition that the NPD viewed as being applicable 

to Hindus/Indians as a group. 
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73. If the Order refers to the decision given in respect of Sunali, it is 

submitted that it is less far-reaching. The consequence will be is 

follows. The general prohibition on jewellery would remain intact. What 

would be set aside is the decision not to exempt Sunali from the 

provisions of the Code. 

 

74. However, it does not appear that that is what the NPD had in mind. It 

seems that, notwithstanding that it referred to a “decision”, it was 

referring to the jewellery provision itself. If that is so, it is submitted 

that, even if it were to be accepted that the provision unfairly 

discriminates, appropriate relief could have been granted by less 

intrusive means. For example, the NPD could have ruled that the 

following proviso ought to be read into the jewellery provision. 

“Provided that, where a learner establishes that the wearing of a 

particular item of jewellery is an integral part of his or her religion, 

culture or belief, permission to wear that item of jewellery must be 

given to that learner.” 

 

75. Such an approach would have addressed the following further issue. 

On what basis should exceptions to general rules and prohibitions be 

granted? In this regard, it is submitted that the NPD did not give due 

weight to the evidence on the significance of a nose stud. The 

evidence on that aspect was that a nose stud was an item of jewellery 
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that had cultural significance and that its wearing, though something of 

family tradition, was not a cultural imperative, even to the 

Respondent’s family members. At best for the Respondent, the 

prohibition adversely affected only Sunali. In the premises, the NPD’s 

finding that the ban on the wearing of jewellery, except earrings, 

constitutes discrimination against Hindu/Indian learners in general is 

not borne out by the evidence. 

  

76. There is one further matter that calls for special attention. Section 

3(2)(c) of the Equality Act permits the Court to be mindful of 

comparable foreign law. The NPD pointedly did not consider and take 

into account the various cases from foreign jurisdictions to which it was 

referred, even where they may be considered to be directly on point. 

 

77. Had the NPD considered relevant foreign law, it is submitted that it 

would have noted the following. First, those courts, in the first instance, 

dealt with the problem as one relating to the right to freedom of religion 

or culture or some similar right, but not as a question of unfair 

discrimination.51 Second, where rights were acknowledged and in fact 

protected, the need for some form of rules and restrictions was 

                                                 
51 See, for example, Multani (supra). In that case, the complaint was that the pupil’s right o 
equality had also been violated. However, in view of a positive finding in respect of the violation of 
the right to freedom of religion, that complaint was not addressed. See also R (On the application 
of Begum) (by her litigation friend, Rahman) v Head Teacher and Governers of Denbigh High 
School [2006] 2 All ER 487 (HL); Ahmad v United Kingdom 4 EHRR 126; Vergos v Greece (2005) 
41 EHHR 913.        
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acknowledged. The manner in which the rights were protected was to 

leave the rules in place, but to allow for exceptions. Third, strict 

requirements were set for the granting of such exceptions, if such were 

justified.     

 

CONCLUSION 

 

78. The cases referred to above suggest that we can expect more 

complaints relating to the provisions of codes of conduct, more 

especially on the grounds that the provisions violate freedom of religion 

or culture. Unless the Courts acknowledge that governing bodies are 

entitled to set reasonable requirements to ensure uniformity and 

discipline, tempered by granting learners a reasonable opportunity to 

exercise rights such as freedom of religion and culture, the codes of 

conduct of schools will not serve a meaningful purpose. It is submitted 

with respect that the approach of the NPD poses that real risk. 

 

79. It ought to be replaced by an approach that recognizes that the issue 

raised in this matter is not one of discrimination. Instead, properly 

construed, what was really asserted was the right to freedom of 

religion, culture or belief. The relief that will be secured under the 

exercise of such rights will be no less effective. 
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80. The advantage of such a structured and measured approach is that it 

will ensure that the governance of schools is in the hands of parents, 

who will have to continually have to strike a delicate balance between 

giving too little and allowing too much. This will have the following 

results. It will ensure the smooth administration of schools. It will also 

inculcate discipline in learners. In addition, the restrictions imposed in 

codes will teach learners the virtue of accommodating others by not 

insisting on preference for themselves or their group, however that it is 

defined. Finally, where a practice is integral to one’s religion or culture, 

one will be granted an opportunity to embrace it, even at school.  

 

81. Based on the reservations expressed about the approach of the NPD 

and the need for an approach that will be appropriate to protect 

fundamental rights in the circumstances that led to this case, the First 

and Second Applicants support the application of the Third and Fourth 

Applicants for leave to appeal and for upholding the appeal against the 

judgment of the NPD. 

 

V Soni SC 

Counsel for the First and Second Applicants      
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