
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 

CASE NUMBER:   
 
 
In the matter between:- 
 
KwaZulu-Natal MEC of Education, Ina Cronje  1st Applicant  
 
Mr Thulani Cele, Schools Liason Officer   2nd Applicant  
 
Mrs A Martin, Principal: Durban Girls High   3rd Applicant 
 
Mrs F Knight, Chairperson SGB: DGHS   4th Applicant 
 
and 
 
Navaneetham Pillay      Respondent  
 
 
 

SUPPORTING AFFIDAVIT 
 
 
 
I, the undersigned, URSULENE BEVERLEY PILLAY, do hereby make oath and 

state as follows: 

 

 

1. I am an adult female. 

 

2. I am employed as a Senior Legal Adminstration Officer of the 

Department of Education: KwaZulu-Natal, situated at  ex-Durban 

College of Education, Nicholson Road, Glenwood, Durban I am duly 
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authorised to bring this Application and to make this affidavit on behalf 

of the First and Second Applicants herein. 

 

3. The averments made herein are true and correct and are, save where I 

say so or the context indicates otherwise, within my personal 

knowledge and belief. Where I make legal submissions, I do so on the 

advice of the State Attorney and Counsel appointed by it. 

BACKGROUND 

  

4. The Applicants herein were the Respondents in the Durban Equality 

Court (“the Equality Court”) and in the appeal to the Natal Provincial 

Division from the Equality Court. 

 

5. The Respondent herein was the Applicant in the Equality Court and the 

Appellant in the NPD. 

 

6. The Respondent’s daughter, Sunali Pillay, is a pupil of the Durban 

Girls’ High School (“the School”). In terms of the code of conduct 

applicable to learners at the School, no items of jewellery, except 

earrings and a wrist watch, may be worn by pupils. Despite this, in the 

first week of the fourth term of 2004, Sunali began wearing a nose 

stud, having had her nose pierced during the holiday. 
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7. This resulted in a protracted debate between the School and the 

Respondent about Sunali’s right to wear a nose stud to school. The 

School has insisted she is not allowed to do so and wished to 

discipline her. The Respondent then approached the Equality Court, 

alleging that the School had since September 2004 “unfairly 

discriminated” against Sunali, thereby violating Sunali’s right to equality 

and to freedom of religion, conscience, belief and culture. 

 

8. In its judgment dated 29 February 2005, the Equality Court found that 

Sunali’s wearing of the nose stud was a violation of the School’s code 

of conduct and that the School had not discriminated or unfairly 

discriminated against Sunali. A copy of the judgment of the Equality 

Court is annexed hereto, marked “SA1”. 

 

9. The Respondent appealed to the NPD, in terms of s 23(1) of the 

Promotion of Equality and Prevention of Unfair Discrimination Act, No 

4 of 2000 (“the Equality Act”). The relevant portion of its Order reads: 

“The decision, prohibiting the wearing of a nose stud, in school, by 

Hindu/Indian learners, is declared null and void.” A copy of the 

judgment of the NPD is annexed hereto, marked “SA2”. 

 

10. It is against this Order that the First and Second Applicants seek leave 

to appeal. I respectfully point out that the issues raised in this 
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application raise important constitutional questions. The Respondent 

had approached the Equality Court with the complaint that her and her 

daughter’s constitutional rights had been violated. The NPD agreed, 

and granted her relief on that basis. Consequently, one of the 

requirements for the grant by this Court of leave to appeal has been 

met. 

 

11. I deal with the other requirements later in this affidavit, where I submit 

that the there are reasonable prospects of the appeal succeeding and 

that it is in the interests of justice that this Court grants the First and 

Second Applicants leave to appeal to it.     

 

12. Before I do so, however, there is one matter that I ought to mention at 

this stage. It is this. The First and Second Applicants have, in terms of 

s 23(1) of the Equality Act applied to the NPD for leave to appeal to the 

Supreme Court of Appeal. However, should this Court grant the First 

and Second Applicants leave to appeal to this Court, the First and 

Second Applicants will not pursue the application for leave to appeal 

that has been made to the NPD, or if such leave is granted before this 

Court makes a decision in this application, the appeal in the SCA. 

 

13. I am aware that the Third and Fourth Applicants have adopted a similar 

approach to that being pursued by the First and Second Applicants. In 
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the circumstances, I submit that it would be in the interests of justice 

that the two applications are considered at the same time. 

 

GENERAL CONSIDERATION OF THE NPD JUDGMENT    

 

14. I respectfully submit that, on the grounds set out hereunder, the First 

and Second Applicants ought to be granted leave to appeal against the 

whole of the judgment of the NPD. 

 

15. The order of the NPD does not refer specifically to the question of 

discrimination. However, it is clear from paragraph 66 of its judgment 

that the NPD declared that the prohibition on the wearing of jewellery, 

except earrings and a wristwatch, constituted unfair discrimination on 

the grounds of at least culture. 

 

16. I respectfully submit that the NPD erred in a number of respects. In 

summary, I submit as follows. Fundamentally, the case before it was 

not of unfair discrimination, but the alleged violation of Sunali’s right to 

manifest or express her culture at school. However, if it is held that 

questions of equal treatment arise, I submit that the Respondent had 

not established that there had been discrimination. In addition, I submit 

that to the extent that there had been discrimination, Applicants had 
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established that the discrimination was fair. I shall deal with each of the 

abovementioned issues in turn.  

 

17. It will be helpful, however, to begin by locating the source and the 

nature of the “jewellery provision” that is in issue in this case. The 

preamble to the South African Schools Act, No 84 of 1996 (“the 

Schools Act”) records that South Africa requires a new national system 

for schools that will, inter alia, uphold the rights of all learners, parents 

and educators and promote their acceptance of responsibility for the 

organisation, governance and funding of schools with the State. 

Section 16 of the Schools Act. Provides that, subject to the Act, the 

governance of every public school is vested in its governing body. One 

of the functions of a governing body is to adopt a code of conduct for 

learners at the school. 

 

18. As regards the wearing of jewellery, the code of conduct of the School 

is, as I have indicated, similar to that of most schools. I must 

emphasise that even schools catering almost exclusively for members 

of Hindu/Indian pupils have a similar restriction. 

 

19. The NPD found that the effective prohibition of the wearing of a nose 

stud constituted unfair discrimination. The basis of that finding was the 

following. “The impugned provision of the code of conduct allows the 
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wearing, in school, of jewellery in the form of earrings – plain round 

studs/sleepers, probably for fashion and adornment purposes but 

forbids the wearing, in school, of a very tiny nose stud, for cultural 

and/or religious purposes. The differentiation is not rationally 

connected to a legitimate objective and is arbitrary.” 

 

20. It is submitted that underlying that finding of the NPD is the assumption 

that earrings are part of the culture of a particular group, which was 

specifically catered for. Nose studs, on the other hand, was part of the 

culture of Hindus, and had not been catered for. 

 

21. With respect, the reason for the inclusion of earrings appears to have 

been that their wearing was common to most, if not to all, cultures. The 

commonality of the practice among schoolgirls of wearing earrings 

ensured that there was a measure of uniformity. No preference was 

given to any culture. Save as provided for in the “jewellery provision”, 

no special dispensation was made for any group. 

 

22. I submit that it is of importance that the ambit of the prohibition on the 

wearing of jewellery had been crafted by the governing body of the 

School. In this respect, the code records as follows: “The following 

code of conduct was negotiated with the parents (via the Governing 

Body), staff and learners (via the Representative Council of Learners).” 
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Until Sunali claimed the right to wear a nose stud, the validity of the 

prohibition had not been questioned. In making that claim, in any case, 

the Respondent based it on “a time-honoured family tradition”. 

 

23. In the circumstances, the NPD erred in finding that the effective 

prohibition on the wearing of a nose stud was arbitrary. What the NPD, 

with respect, did not take, but ought to have taken, into account was 

that the prohibition did not single out the wearing of a nose stud, which 

the Respondent had indicated had some significance for some Hindus. 

Rather, there was also a prohibition on the wearing of, for example, 

chains and bracelets – items that could be worn by members of any 

religious, cultural or otherwise identifiable group, and that could have 

significance for some more restricted group. The prohibition applied 

generally and to everyone. It was not only facially neutral, but was also 

neutral in its application. Whilst it disallowed a Hindu pupil from 

wearing a nose stud, it also disallowed a Christian pupil from wearing a 

chain with a cross. 

 

24.  In consequence of the foregoing, I submit that the Court erred in not 

making the following findings. First, that what the Respondent really 

wanted was not an end to discrimination, but for Sunali to be accorded, 

on cultural grounds, a preferent or privileged status in her school. 

Second, that there was no basis on which the Respondent could 
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validly complain that Sunali was being discriminated against. And, 

third, that the Respondent’s allegation of discrimination consequently 

fell to be rejected. 

 

25. In light of the foregoing, I submit that the NPD ought to have found that 

there had been no discrimination, as contemplated by the Constitution, 

Act 108 of 1996, or the Equality Act. 

 

26. I turn now to deal with a number of specific findings made or 

conclusions drawn by the NPD. In some of the paragraphs I will also 

consider the approach of the NPD on certain issues. 

 

DISCRIMANTION WAS NOT ESTABLISHED  

 

27. To the extent that questions of equality arose, I submit that the NPD 

did not place proper weight on the following issues. The evidence of 

the Respondent had been that the nose stud was an item of jewellery 

that had cultural significance and that its wearing, though something of 

family tradition, was not a cultural imperative, even to her family 

members. At best for the Respondent, the prohibition adversely 

affected only Sunali. In the premises, the NPD erred in holding that the 

effect of the ban on the wearing of jewellery, except earrings, 

constitutes discrimination against the Hindu/Indian minority in general. 
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28. I further submit that the NPD also erred in finding that the fact that the 

codes of conduct of at least thirty other schools contained similar 

limitations on the wearing of jewellery, and that the effect was to 

disallow the wearing of nose studs confirms that there was “systematic 

discrimination” against this minority. This is because, as with the code 

of conduct of the School, the prohibition in those schools was not 

against the wearing of nose studs, but the wearing of any other 

jewellery except earrings.  

 

29. The foregoing, I submit, gathers support from the following evidence 

that appeared not to have been in dispute. Even schools that catered 

almost exclusively for pupils from the Hindu/Indian group imposed a 

general prohibition on the wearing jewellery, which obviously included 

nose studs, but excluded earrings. The effective long-standing ban on 

the wearing of nose studs, without any protest from Hindus/Indians, 

was an acknowledgment by them that the wearing of a nose stud was 

not an essential or even significant element of either Hindu/Indian 

religion or culture. 

 

30. Based on the foregoing, I submit that the NPD ought to have 

concluded that the general prohibition on the use by pupils of jewellery, 



 11

which prohibition included the wearing of nose studs, did not constitute 

a violation of any religious or cultural rights of that group. 

 

31. To the extent that it may be held that the differentiation constituted 

discrimination, I submit, for the reasons that follow, that the NPD also 

erred in finding that the Applicants had not established as fair the 

discrimination that had been proven. 

 

WHY THE PROVISION DOES NOT CONSTITUTE UNFAIR DISCRIMINATION 

 

32. In considering the “context”, as is required by the Equality Act, the 

Court erred in restricting itself to “a historical understanding of the type 

of society that South Africa once was”. In the circumstances of this 

case, in taking into account context, the Court was required to give due 

consideration to, inter alia, the following. 

 

33. First, that the governing body of the School was under a statutory duty 

to draft a code of conduct for its pupils. Second, that the impugned 

provision of the code of conduct of the School had been agreed upon 

after the requisite procedure had been followed. Third, although the 

code had been in force at the School for more than four years, the 

constitutionality of the impugned provision had not previously been 

called into question. Fourth, the Respondent had, until Sunali’s 
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wearing of a nose stud was questioned, accepted without demur the 

general prohibition on the wearing of any jewellery except earrings. 

Fifth, when confronted about the breach of the code, the Appellant 

asserted Sunali’s right to wear a nose ring on the basis that it was “a 

time-honoured family tradition”. Sixth, it was only much later that she 

alleged that the right to wear a nose rstud was located in religion or 

culture. Seventh, the School’s enquiries suggested that that allegation 

was not sustainable. 

  

34. I respectfully submit that, had the NPD considered the foregoing as the 

“context”, it would have concluded that the decision not to exclude from 

the operation of the general prohibition the wearing of a nose stud was 

reasonable and fair. 

 

35. As regards dignity, the NPD erred in suggesting that the prohibition on 

the use of nose studs would lead to a concealment of identity. Sunali 

cannot conceal the fact that she is “an Indian South African”. Nor, on 

the evidence of the Respondent, was wearing a nose stud an essential 

part of her culture or even tradition. Consequently, to the extent that 

the Respondent complained about the impairment of Sunali’s dignity, 

such impairment had to be seen within this framework. The indignity 

flowed from not being accorded a special status to publicly manifest a 

long family tradition.  
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36. The evidence was that prohibitions similar to the one complained about 

were applicable in schools generally and that it had been imposed 

even by at least one school catering especially and almost exclusively 

for Hindu/Indian pupils. From this, the Court drew, wrongly I submit, 

the following conclusions. First, that “the group” to which the 

Respondent and Sunali belong “feel harassed, demeaned, humiliated 

and traumatized” by the prohibition. Second, that the prohibition adds 

“another form of subordination and marginalisation of a disfavoured 

group”. Third, that the prohibition had been imposed on a group that is 

“vulnerable to discriminatory treatment” impliedly by a dominant group 

and that such discrimination is “systemic in nature”. 

 

 

THE PURPOSE OF THE PROVISION 

 

37. I further submit that the NPD erred in holding that the stated purpose 

for which the prohibition had been introduced, namely to discourage 

distractions and allow learners to concentrate on their schoolwork, but 

nevertheless recognized that girls should be allowed some basic 

adornment that will cater for what appears to be common to all 

cultures, namely, the wearing of earrings, does not serve a legitimate 

purpose. In addition, the NPD erred in considering the prohibition too 
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narrowly and in isolation. It ought to have held that the different 

provisions of the School’s code of conduct facilitate the proper 

management of the School for the good of the pupils and that the 

prohibition forms an integral and reasonable element of the code and 

promotes the goals that the code seeks to achieve. 

 

38. The NPD also erred in holding that the Applicants had not taken 

reasonable steps to address any disadvantage that might have arisen 

or to accommodate diversity. Mrs Martin’s evidence on the various 

steps that had been taken to meet cultural and religious needs and 

accommodate diversity was not challenged. Consequently, the NPD 

erred in not giving due weight to Mrs Martin’s reasons for not 

accommodating Sunali’s request to wear a nose stud: the request had 

not been premised on the grounds subsequently relied upon, which in 

any case are neither clear nor consistent. 

 

39. In consequence of the errors set out above, the NPD erred in holding 

that the provision of the code in respect of the wearing of jewellery, to 

the extent that it prohibited the wearing of a nose stud, was it 

unconstitutional and consequently invalid. 

 

THE FAILURE TO CONSIDER ‘THE EXCEPTION ROUTE’ 
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40. It is also necessary to mention that Mrs Martin had said that where 

exceptions to the code had to be made on cultural or religious grounds, 

this was done after a proper consideration of the request. In the 

premises, the NPD ought to have considered whether it was the 

jewellery provision itself or the failure to make an exception on the 

basis of weighty religious or cultural considerations. 

 

41. As a consequence of the NPD’s failure to make this distinction, it would 

appear that no school may have a provision similar to the one that was 

impugned in this case. As already stated, every code of conduct 

referred to in evidence had a broadly similar provision. Effectively, that 

provision in each of those codes has been declared invalid, in respect 

of all Hindu/Indian pupils, whether or not they regard the wearing of a 

nose stud to be of religious or cultural significance. 

 

42. There is one further matter that calls for special attention. Section 

3(2)(c) of the Equality Act permits the Court to be mindful of 

comparable foreign law. The NPD pointedly did not consider and take 

into account the various cases from foreign jurisdictions to which it was 

referred, even where they may be considered to be directly on point. In 

addition, the one foreign case that the Court relied on is distinguishable 

on the facts. In adopting this approach, I submit that the NPD erred. 
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43. For all the aforegoing reasons, I submit that there are reasonable 

prospects that another Court will come to a different conclusion on the 

merits. 

 

44. I turn now to consider whether the interests of justice favour the 

granting of leave to Appeal by this Court.  For the reasons that are set 

out hereunder, I submit that they do.  

 

45. The issues raised in this application have major ramifications for all 

schools and governing bodies. As I have already stated, the codes of 

conduct developed by almost all governing bodies have a general 

prohibition on the wearing in schools of jewellery, save for basic types 

of earrings. As a consequence of the judgment of the NPD, these will 

have to be radically changed. 

 

46. Although the NPD judgment dealt only with a provision relating to the 

wearing of jewellery, there is a general fear that the effect of the 

judgment will be to subject to challenge all attempts to create 

uniformity. For example, the requirement that all pupils wear the same 

uniform will be challenged on the basis that the dress requirements are 

too Eurocentric. Exceptions will have to be considered to 

accommodate all religions and cultures, even where the person 

claiming the exception does not regard its observance as significant. 
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Such requests could be varied. But they will all have to be 

accommodated. The result may well be that the requirement on 

wearing a uniform is so watered down that it will serve no purpose. 

 

47. The result may well be that there is a danger that the very 

ostentatiousness that the codes seek to discourage will come radically 

to the fore under the guise of exercising religious, cultural or other 

rights. One simple example springs to mind. The type of earrings 

allowed is defined. That will be challenged on the basis that it serves 

no legitimate objective and is arbitrary. Next, pupils will clamour to 

wear expensive chains. The possibilities are endless. Then there is the 

position of boys. At present, most codes contain a general prohibition 

on boys wearing earrings. If the NPD decision is taken to its logical 

conclusion, such a prohibition may well be challenged on the basis of 

gender discrimination.     

 

48. The provisions of existing codes appear to be based on agreed rules 

that cater for at least the most basic needs of the pupils concerned. 

They constitute a delicate balance between giving too little and 

allowing too much. Adherence to the provision of the codes not only 

promotes the smooth administration of schools. It also inculcates 

discipline in the learners. In addition, the restrictions imposed in codes 
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teach learners the virtue of accommodating others by not insisting on 

preference for oneself or one’s group, however that it is defined. 

 

49. The Department accepts that there may be schools that will allow girls 

to wear nose studs, because of their cultural beliefs. But such an 

allowance will be based on agreement. And, similar allowance will 

have to be made for the needs or interests of other groups. 

 

50. The Department encourages parents to take an active part and interest 

in the governance of schools. That participation and interest, it fears, 

will wane if parents were not allowed to take meaningful and binding 

decisions on such elementary matters as the use of jewellery and the 

range of clothes that may be worn by their children. The Department 

accepts that governing bodies may not craft a code that has 

unconstitutional provisions. However, the constitutional test for such 

codes must factor in the issues that I have raised above. 

 

51. If the NPD is correct, then the parents and pupils have a right to be told 

this as soon as possible, so that the necessary amendments are made 

to codes. Similarly, if the NPD is wrong, the sooner a decision is made 

the sooner the uncertainty that has been created is lifted. 
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52. The issues raised by the NPD decision are important and far-reaching. 

The Department believes that this matter will have to be decided by 

this Court eventually. The matter is, I submit, important and pressing 

enough for this Court to grant leave without requiring the Applicants to 

secure leave from the NPD and requesting the SCA to first deal with 

the matter. I submit, with respect that this Court will have the benefit of 

the views of two Courts. It is not necessary for the matter to be first 

referred to the SCA. 

 

53. In the circumstances, I submit that it is in the public interest that this 

Court grants the First and Second Applicants leave to appeal to it. 

 

 

WHEREFORE, I humbly pray for an order in terms of the Notice of Motion to 

which this affidavit is annexed. 

 

       

_____________________    

      DEPONENT 

 

Signed and sworn to before me in Durban on this ___day of July 2006, the 

deponent having acknowledged that he knows and understands the contents of 

the affidavit, and has no objection to taking the prescribed oath, which he 

considers to be binding on his conscience. 
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       __________________________  

    COMMISSIONER OF OATHS 
 


