
IN THE EQUALITY COURT FOR THE DISTRICT OF DURBAN                 M1 
 
HELD AT DURBAN      CASE NO.61/2005 
 
in the matter between 
 
NAVANEETHAM PILLAY        COMPLAINANT 
 
and 
 
KZN MINISTER OF EDUCATION         FIRST RESPONDENT 
THULANI CELE, LIAISON OFFICER                             SECOND RESPONDENT 
MRS A. MARTIN, PRINCIPAL         THIRD RESPONDENT  
MRS F KNIGHT, CHAIRPERSON SGB                           FOURTH RESPONDENT 
 
 

JUDGMENT 
 

 
 
BACKGROUND: 
 
On the 14th July 2005 the Complainant secured an interim order against the Respondents, 
restraining them from interfering, intimidating and harassing the complainant’s daughter, 
Sunali.  The Respondents were also ordered to restrain any further discriminatory 
practices against Sunali.  The disciplinary hearing was stayed until the outcome of this 
hearing.  After thorough consideration of the application, the court was satisfied that the 
Complainant established a prima facie case of unfair discrimination against her daughter. 
The Complainant alleges in her supporting affidavit that the principal and school 
governing body of Durban Girls’ High School, have since September 2004, unfairly 
discriminated against her daughter on the grounds of, and I quote: “a) her right to equality 
and b) religion, conscience, belief and culture. The wearing of a nose stud, an accepted 
cultural tradition amongst the Hindus,  has been declared a violation of the school 
uniform code.” 
 
 
EVIDENCE 
 
The Complainant, Navaneethum Pillay, gave evidence in support of her case. Dr 
Bisraam Rambilass and Mrs Anne Martin gave evidence in support of the Respondents’ 
case. It is the Complainant’s case that the wearing of a nose ring by her daughter is not a 
violation of the School’s Code of Conduct, as it cannot be regarded as ‘jewellery’, as 
defined in the School’s Code of Conduct.  Her contention is that the wearing of a nose 
ring is an expression of cultural identity or tradition that predominantly originates from 
South India.  The Complainant gave a detailed explanation of the origin and purpose of 
this established tradition.  She stated in her evidence that this tradition/culture to wear a 
nose ring was not imposed on her daughter, but this decision was her daughter’s own 
choice.  She stated that school principals are not the learners’ parents and they should 
communicate with the parents. She was of the view that if the court rules in her favour it  
would not set a  
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precedent and her daughter’s position could be explained to other non- 
Hindu learners who approach the school with the same request.  The Complainant also 
explained to court why she disagreed with the affidavit of the school’s expert witness, Dr. 
Rambilass.  Under cross-examination the Complainant conceded that she was aware of 
the School’s Code of Conduct.  She stated that the school tends to define ‘nose ring’ as 
jewellery, but fails to be more specific about ‘nose ring’ in its Code of Conduct.  Her 
reason for not consulting with the principal first is that she did not expect Mrs. Martin to 
be so rigid and prejudicial.  She state that the wearing of a nose ring is a matter of free 
will and a choice. 
 
Dr. Bisraam Rambilass explained to court in his evidence where the primary source of 
Hindu religion, culture and tradition is to be found.  He stated that nose piercing is not 
included in the Sanskaras and it is not a religious sacrament.  In his view nose piercing 
and the wearing of a nose stud is a matter of cultural expression but not a religious rite or 
to be regarded as an obligatory expression of Hindu culture.  Under cross-examination he 
conceded that: Hindu religion can include Hindu culture; that the wearing of a nose ring 
comes from the Hindu culture and that when it comes to Hinduism it is difficult to 
distinguish religion from culture. 
 
Mrs Anne Martin told the court in her evidence (as also mentioned in her affidavits filed 
in this matter) that Durban Girls’ High School is one of the largest schools in Kwazulu-
Natal with 1300 learners drawn from backgrounds that span a large spectrum of South 
African society with the result that the learner body is racially, culturally and religiously 
diverse; some learners come from very affluent background and some from very poor 
background.  She stated that the Governing Body was obliged in terms of the South 
African Schools Act, Act 84 of 1996 to adopt a code of conduct for its learners after 
consultation with the learners, their parents and educators of the school.  She stated in her 
evidence that it is difficult to justify to other learners why they are not allowed to wear 
nose rings and that the learners feel very strong about exceptions being made.  She also 
explained to court the Tribunal Hearing proceedings.  She stated that the Tribunal would 
make recommendations to the Governing Body regarding corrective measures or 
disciplinary steps to be taken to assist the learner concerned to adjust her unacceptable 
behaviour, or to recommend any other appropriate penalty after considering mitigation 
factors.  Under cross-examination Mrs Martin stated that it was the decision of the 
Governing Body to proceed with the Tribunal Hearing and she was advised that it was 
not necessary to provide the Complainant with the minutes of this meeting.  She stated 
that after the Tribunal Hearing a letter would be sent to the parents, sanctions would be 
mentioned and the parents’ right to appeal would be explained.  Mrs Martin denied that 
there was a deliberate attack on the part of the school by refusing to supply the 
Complainant with the requested information.  She stated that the decision taken by the 
Governing Body was based on a breach of the Code of Conduct and that the motivation 
for the Complainant’s daughter to wear the nose stud was based on family tradition and 
personal choice, as also stated in her e-mail to the Complainant dated 09 March 2005, 
Page 20 of the Index to the Papers. 
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EVALUATION OF THE EVIDENCE AND THE LEGAL POSITION 
 
Mrs Pillay, the Complainant, submitted inter alia in closing arguments that the Equality 
Court Act makes provision for religious and cultural tolerance and that the court should 
rule in her favour.  She submitted that the Respondents’ papers pertaining to the School’s 
Code of Conduct clearly reveal a Christian or Protestant approach.  She submitted that 
Mrs Martin should have advised the Governing Body that her daughter has a legal right 
to wear a nose stud. Mr Wallis, for the third and fourth respondents, submitted that the 
wearing of a nose stud is against the School’s Code of Conduct and the Complainant 
acted without prior communication with the School.  He further submitted that there was 
no unfair discrimination against the Complainant’s daughter and that the school’s actions 
were fair at all times. 
 
The following issues are common cause between the parties: 

• During October 2004, Sunali came to school wearing a nose stud. 
• She was granted permission to wear the nose stud until the end of October 2004. 
• On the 1st February 2005, the Complainant submitted a written motivation for the 

wearing of the nose stud – page 79 of the Index. 
• On the 2nd February 2005 the School Governing Body met.  It was resolved that 

Sunali should not be allowed to wear the nose stud. 
• Sunali was requested to remove the nose stud by 23/05/05, failing which the 

matter would be referred to the School Governing Body for disciplinary action, 
which was rescheduled for hearing on 21/7/05. 

• On the 14th July 2005 the Complainant obtained an interim order against the 
Respondents. 

• The Complainant did not approach the School or Governing Body prior to the 
insertion of Sunali’s nose ring. 

• The Complainant signed the Application for admission to Durban Girls’ High 
School in 2002 on the 2nd of May 2001.  She signed a declaration in terms of 
which inter alia, she undertook to ensure that Sunali complied with the Code of 
Conduct and regulations of the School and she undertook to respect the tradition 
and character of the School and to encourage Sunali to do the same – Page 73 of 
the Index. 

 
 
Section 13(1) of the Promotion of Equality and Prevention of Unfair Discrimination Act, 
No.4 of 2000 reads as follows: 
If the Complainant makes out a prima facie case of discrimination- 

(a) the respondent must prove on the facts before the court, that the 
discrimination did not take place as alleged; or 

(b) the respondent must prove that the conduct is not based on one or more of the 
prohibited grounds. 

 
 “Prohibited grounds” (in paragraph (a) of the definition) are-Race, gender, sex, 
pregnancy, marital status, ethnic or social origin, colour, sexual orientation, age, 
disability, religion, conscience, belief, culture, language and birth. 
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Section 13(2) of the said Act reads as follows: 
If the discrimination did take place- 

(a) on a ground in paragraph (a) of the definition of “prohibited grounds”, then it 
is unfair, unless the respondent proves that the discrimination is fair. 

 
“Discrimination” is defined as follows: 
Any act or omission, including a policy, law, rule, practice, condition or situation which 
directly or indirectly- 

(a) imposes burdens, obligations or disadvantages on; or 
(b) withholds benefits, opportunities or advantages from,  

any person on one or more of the prohibited grounds. 
 
In terms of the Regulations relating to Governing Bodies of Public Schools published in 
terms of the  Kwazulu-Natal School Education Act appearing in Kwazulu-Natal 
provincial notice 149 of 1997, a duty is placed upon Governing Bodies to adopt a Code 
of Conduct for learners at the School.  
Section 4 of the Regulations deals with the duties of governing bodies.  
Section 4(1) (d) of the said Regulations reads as follows: 
A governing body of a school must: 

(c) adopt a code of conduct for learners in the school. 
 
 
The school has complied with these provisions.  Mrs Martin’s evidence was very precise 
in this regard.  She state that the Governing Body was obliged in terms of the South 
African Schools Act, Act 84 of 1996 to adopt a code of conduct for its learners after 
consultation with the learners, their parents and educators of the school. 
 
In the present enquiry, ‘Jewellery’ which may or may not be worn at school, falls under 
the heading: SCHOOL UNIFORM in the School’s Code of Conduct for Learners – Page 
13 of the Index and is defined as follows: 
“Jewellery: Ear-rings – plain round studs/sleepers may be worn, ONE in each ear lobe at 
the same level.  No other jewellery may be worn, except a wristwatch. Jewellery 
includes adornment/bristle, which may be in any body piercing.  Watches must be in 
keeping with the school uniform. Medic-Alert disc may be worn.”  Although ‘nose ring 
or stud’ is not specifically mentioned, it is clear from the above definition that it is 
classified as ‘jewellery that may not be worn.  (See my emphasis above). 
 
 
The Minister of Education published guidelines for the consideration of Governing 
Bodies in adopting a Code of Conduct for learners in Government Notice Number 776 of 
1998 contained in Government Gazette number 1890 dated the 15th of May 1998.  The 
purpose of a Code of Conduct as stated in paragraph 1.6 of the Guidelines and I quote:  
“is to promote positive discipline, self-discipline and exemplary conduct, as learners 
learn by observation and experience.” 
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Paragraph 4.5.1 of the Guidelines reads as follows: “Freedom of expression is more than 
freedom of speech.  The freedom of expression includes the right to seek, hear, read and 
wear.  The freedom of expression is extended to forms of outward expression as seen in 
clothing and hairstyles.  However, learners’ rights to enjoy freedom of expression are 
not absolute. 
Paragraph 6.1 of the Guidelines reads as follows: “The ultimate responsibility of learners’ 
behaviour rests with their parents or guardians.  It is expected that parents will- 

(a) support the school, and require learners to observe all school rules and 
regulations and accept responsibility for any misbehaviour on their part. 

 
 
The Complainant in this matter was fully aware of the School’s Code of Conduct.  She 
did not approach the school prior to the insertion of Sunali’s nose stud.  The Complainant 
herself stated in her evidence that communication between the school and parents is of 
the utmost importance yet she omitted to communicate with the school before allowing 
Sunali to insert a nose ring/stud.  Instead, she ostensibly ignored the School’s Code of 
Conduct.  Having regard to the nature of the school requirements contained in its Code of 
Conduct it is hardly feasible to expect the school to bend the rules to suit Sunali’s 
personal choice pertaining to her culture or tradition. The school permitted Sunali to wear 
her nose stud since October 2004.  I am of the view that the school acted within the ambit 
of the South African Schools Act and the School’s Code of Conduct and that the school 
did not unfairly discriminate against Sunali. 
 
 
It was Mrs Martin’s evidence that the learners are racially, culturally and religiously 
diverse and that they come from various economic, social, cultural and religious 
backgrounds.  Permissiveness to allow learners to exercise their own, individual and 
personal choices pertaining to their culture, tradition or beliefs, could result in a conflict 
with the School’s Code of Conduct, thereby creating a disorderly environment.  The 
purpose of a Code of Conduct (as stated in paragraph 1.6 of the Guidelines) is to promote 
positive discipline, self-discipline and exemplary conduct, as learners learn by 
observation and experience.  It is also intended to prevent activity that does not comply 
with the schools norms without being discriminatory.  The purpose of a Code of Conduct 
is thereby to promote uniformity in acceptable convention amongst the learners. 
 
 
ANTONIE v GOVERNING BODY, SETTLERS HIGH SCHOOL AND OTHERS 2002 
(4) SA 738 CPD, a case quoted by the Complainant in closing argument, is 
distinguishable from the case in casu.  In this matter the applicant was charged with 
serious misconduct in that she had acted in an unbecoming manner, in defiance of the 
school regulations, by wearing headgear and growing dreadlocks according to 
Rastafarian custom.  She was found guilty of serious misconduct.  The court held that it 
was a blatant absurdity to categorise the growing of dreadlocks or wearing of a cap, even 
if it should be in conflict with the Code of Conduct, as serious misconduct. 
The decision of the Governing Body in finding the applicant guilty of serious 
misconduct was set aside. 
 
           6/… 
 
 
 



6. 
 
 
 

In the present matter before the court Sunali has not been found guilty of serious 
misconduct.  In the Durban Girls’ High School’s Code of Conduct for learners, the 
sanction for not complying with the school uniform code is quoted as follows:  
“Learners are obliged to abide by the regulations which have been adopted by the 
school, regarding the wearing of school or sports uniform.  Failure to do so will lead 
to Community Service or Detention.”  Sunali’s behaviour would obviously not fall 
under unacceptable behaviour such as breaking the law, theft, bullying, or physical abuse 
of others, dishonesty, tampering with computers, vandalism, profane language, and the 
possession of harmful substances at school mentioned under the heading ‘Behaviour’ in 
the School’s Code of Conduct.  The sanction for this behaviour is the following: 
“Learners who behave in an unacceptable way will receive letters of warning, detention 
and could be suspended.  In extreme cases, as recommended by the Governing Body, 
breaches of the Code of Conduct could lead to expulsion.” 
 
The Complainant in the present matter submitted a written motivation dated 1st February 
2005 for Sunali to be allowed to wear a nose stud – Page 79 of the Index.  On the 2nd 
February 2005 the School Governing Body met.  It was resolved that Sunali should not 
be allowed to wear the nose stud – See Page 18 of the Index (letter to the Complainant) 
where Sunali was given extension until the 4th April 2005 to wear the nose stud.  In Mrs 
Martin’s letter dated 13 May 2005 the Complainant was instructed that Sunali’s nose stud 
should be removed by Monday 23rd May 2005, failing to comply with the request, the 
matter would be brought before the school’s Governing Body and it would be likely that 
a Disciplinary Tribunal would be convened – Page 24 of the Index.  In Mrs Martin’s 
letter dated 8 June 2005 the Complainant was informed of the disciplinary hearing on 18 
July 2005 – Page 32 of the Index. 
The following is stated in the first paragraph:  “I regret to inform you that your daughter, 
Sunali Narshai Pillay, is accused of misconduct.  The charges are that Sunali Pillay 
breached the Code of Conduct of the Durban Girls’ High School in that: 

1. she wore a nose stud to school and has done so since the third term of 2004. 
2. she defied the Principal’s instruction that the said nose stud was to be 

removed. 
 
 
In my view the School did not discriminate against Sunali as alleged in the 
Complainant’s papers.  They followed the correct procedures and acted within their 
framework of their authority.  If Sunali was traumatised by the actions of the school it 
was as a result of her and her mother’s own doing.  In HARKSEN v LANE NO AND 
OTHERS 1998 (1) SA 300 CC Goldstone J mentioned various factors to be considered to 
determine whether the discriminatory provisions has impacted on complainants unfairly.  
It cannot be said in the present matter that the actions of the school led to an impairment 
of Sunali’s fundamental human dignity or that the school’s actions constituted an 
impairment of a comparably serious nature.  In CHRISTIAN EDUCATION SOUTH 
AFRICA v MINISTER OF EDUCATION 2000 (4) SA 757 CC, Sachs J referring to 
S v MANAMELA AND ANOTHER (DIRECTOR-GENERAL OF  
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JUSTICE INTERVENING)  2000 (3) SA 1 (CC) 2000 (1) SACR 414; 2000 (5) BCLR 
49) stated that Section 36 of the Bill of Rights requires an overall assessment that will 
vary from case to case and I quote the following from the latter mentioned case:  “Each 
particular infringement of a right has different implications in an open and democratic 
society based on dignity, equality and freedom.  There can accordingly be no absolute 
standard for determining reasonableness.”  In the present matter before the court I am of 
the view that the School’s actions against Sunali were reasonable and fair in the 
circumstances. 
 
 
I accordingly find that Sunali’s wearing of the nose stud is in violation of the School’s 
Code of Conduct and that the School did not discriminate or unfairly discriminate against 
Sunali.  The interim order can therefore not be confirmed.  Sunali will have to adhere to 
the School’s Code of Conduct to prevent a disciplinary hearing against her. 
 
JUDGMENT: 
 
INTERIM ORDER DATED 14TH JULY 2005 IS HEREBY DISCHARGED. 
 
 
 
DATED AT DURBAN THIS 29TH DAY OF AUGUST 2005. 
 
 
 
A.C. MOOLMAN (MRS) 
EQUALITY COURT MAGISTRATE: DURBAN 
 
 
PLEASE NOTE:  Any person who is dissatisfied by an order made by the equality court 
may appeal against such order in the required manner and time to either the High Court 
or the Supreme Court of Appeal, as the case may be. An appeal can also be made directly 
to the Constitutional Court.  In terms of Regulation 19(1) any person wishing to appeal 
against any order made by the court as contemplated in Section 23(1) of the Act, must 
within 14 days of such order being made, deliver a notice of appeal to the clerk and the 
Complainant or the Respondent as the case may be.  (See regulation 19 relating to the 
Promotion of Equality and Prevention of Unfair Discrimination Act, 2000). 
 
 
 
 
 
       
 
 
 


