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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA  
 

 
 CASE NO: CCT 51 / 06 
  NPD AR 791/05 

 
 

In the matter between:- 
 
 
KWA-ZULU NATAL MEC OF EDUCATION,  
INA CRONJE       - 1ST APPLICANT  
 
MR THULANI CELE, SCHOOLS LIAISON OFFICER - 2ND APPLICANT 
 
MR A MARTIN, PRINCIPAL: DURBAN GIRLS  
HIGH SCHOOL       - 3RD APPLICANT  
 
MRS F KNIGHT: CHAIRPERSON SGB:  
DURBAN GIRLS HIGH SCHOOL    - 4TH APPLICANT  
 
 
and  
 
 
NAVANEETHUM PILLAY     - RESPONDENT  
 
THE NATAL TAMIL VEDIC SOCIETY TRUST   - AMICUS CURIAE   
 
  
_____________________________________________________________ 
 

RESPONDENT’S OPPOSING AFFIDAVIT 
_____________________________________________________________ 
 
 

I the undersigned,  

NAVANEETHUM PILLAY 
 
do hereby make oath and state:- 

1. I am an adult female, self employed consultant, residing at 271 Clark 

Road, Glenwood, Durban and the Respondent in these proceedings. 
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2. The facts contained herein are within my personal knowledge, unless 

indicated otherwise by the context, and are to the best of my knowledge 

both true and correct. All legal submissions contained herein are on the 

advice of my legal representatives. 

3. I depose to this affidavit in response to two applications for leave to 

appeal to this Court: the application by the First and Second Applicants 

and the separate application by the Third and Fourth Applicants.  Each 

of the Applicants seeks leave to appeal directly to this Court from the 

judgment of the Natal Provincial Division of the High Court (“the NPD”). 

For the sake of convenience, I address both applications for leave to 

appeal in this affidavit. 

4. In doing so, I will refer to the parties as they are cited before this Court. 

5. I oppose the applications for leave to appeal to this Court on the grounds 

that the Applicants have no prospects of success.  However, as I explain 

below, I take the view that if this Court finds that the Applicants have 

reasonable prospects of success, it would be in the interests of justice 

for this matter to be heard by this Court via direct appeal from the High 

Court rather than via the Supreme Court of Appeal.  
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PROSPECTS OF SUCCESS ON APPEAL 

6. While I accept that the issues raised by this case are undoubtedly 

constitutional matters, I submit that there are no reasonable prospects 

that another court will arrive at a different conclusion to that of the NPD. 

7. This is particularly so given that the Applicants’ grounds for appeal are 

effectively no more than a repetition of the Applicants’ arguments 

presented at the NPD.  These arguments were exhaustively dealt with 

and found to be unsustainable by Kondile J and Tshabalala JP in the 

NPD.  

8. Therefore, as I demonstrate below, the Applicants have no prospects of 

success in appealing to this honourable Court.  As such their 

applications for leave to appeal should be dismissed with costs.  

 

THE DECISION OF THE THIRD AND FOURTH APPLICANTS WAS 

UNLAWFUL AND UNCONSTITUTIONAL 

9. This case arises out of the continued refusal by the Third and Fourth 

Applicants to allow my daughter, Sunali, to wear a small, irremovable 

gold nose stud.  Sunali had repeatedly requested permission to wear the 

stud in keeping with her religious and cultural beliefs and those of our 

family.  I ultimately gave her permission to wear the stud when she came 

of age. 
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10. However, the Third and Fourth Applicants have continually refused to 

allow Sunali to wear the nose stud.   

11. In this regard it is important to point out that, in attempting to justify their 

refusal in this regard, the Third and Fourth Applicants relied very heavily 

on their conclusion that the wearing of a nose-stud had no religious 

significance.  This was clear throughout this matter – including the 

affidavits exchanged, the oral evidence before the Magistrates Court and 

argument before the High Court.   

12. The High Court, however, emphatically rejected this claim by pointing 

out that the Applicants’ own witness accepted the nose-stud was part of 

Hindu culture and that there was no distinction between Hindu culture 

and religion.  The High Court furthermore stressed that unfair 

discrimination on grounds of culture is itself prohibited by the Equality 

Act (and of course by section 9 of the Constitution). 

13. Yet, despite the Third and Fourth Applicants’ previous heavy reliance on 

this issue, the issue is not mentioned at all in the application for leave to 

appeal to this Court.  The Third and Fourth Applicants therefore now 

appear to accept (quite correctly) that the question of whether Sunali 

wished to wear the nose stud for religious or cultural reasons is 

immaterial to this matter.   

14. However, once this is accepted, it is clear that the Third and Fourth 

Applicants have no justification whatsoever for their decision.   I submit 

that if the Third and Fourth Applicants are now simply attempting to rely 
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on a rigid and fixed application of the Code of Conduct to prevent Sunali 

wearing the nose stud, they have insurmountable difficulties.   

14.1. First, a rigid application of the Code of Conduct will, in itself, be 

unlawful on the basis that it is a rigid and inflexible application of 

policy irrespective of appropriate circumstances. 

14.2. Second, on the Third and Fourth Applicants’ own version in the 

papers, they already allow religious exceptions to permit certain 

girls to wear certain kinds of religious symbols in departure from 

the Code of Conduct.  Yet they have failed to demonstrate – 

convincingly or at all – why Sunali’s case is different and should 

be treated differently. 

15. I therefore submit that, as the case currently stands, the Third and 

Fourth Applicants have provided no proper basis for their refusal to allow 

Sunali to wear the nose-stud.  It should be added that the First and 

Second Applicants have similarly provided no proper basis in this regard. 

16. I therefore stand by and reiterate the contentions that were successfully 

advanced on behalf of me in the High Court. The refusal to allow Sunali 

to wear the nose-stud constitutes unfair discrimination on the grounds of, 

inter alia, religion and culture and as such as violates the provisions of 

the Promotion of Equality and Prevention of Unfair Discrimination Act 4 

of 2000 as well as section 9 of the Constitution. 
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17. Furthermore, and again as was advanced on my behalf in the High 

Court, the refusal to allow Sunali to wear the nose stud violates the 

religious and cultural rights contained in sections 15 and 31 of the 

Constitution. 

18. I am advised that there is no need for me to repeat these arguments in 

detail in this affidavit.  They are dealt with extensively by the High Court, 

as are many of the authorities that were relied on.  Instead, I will simply 

respond to the grounds of appeal raised by the Applicants.  I do so 

below. 

19. Before doing so, however, I wish to add that I have been advised that 

the refusal of the Applicants to allow Sunali to wear the nose stud also 

constitutes a breach of section 16 of the Constitution and the right to 

freedom of expression that it protects.  This argument was indirectly 

addressed in the High Court by virtue of the fact that the parties (and the 

judgment) debated and considered the import of a particular provision 

contained in guidelines promulgated by the Minister of Education in 

terms of the South African Schools Act 84 of 1996.  It was also 

addressed in the Equality Court. These guidelines were promulgated in 

respect of codes of conduct to be adopted in terms of the Act, like the 

code of conduct at issue in the present matter. 

20. Section 4.5.1 of the guidelines provide as follows: 

“Freedom of expression is more than freedom of speech. 
The freedom of expression includes the right to seek, hear, 
read and wear. The freedom of expression is extended to 
forms of outward expression as seen in clothing selection 
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and hairstyles. However, learner's rights to enjoy freedom 
of expression are not absolute. Vulgar words, 
insubordination and insults are not protected speech.  
When the expression leads to a material and substantial 
disruption in school operations, activities or the rights of 
others, this right can be limited, as the disruption of 
schools is unacceptable.”  
 

21. In terms of this provision: 

21.1. Sunali’s wearing of the nose-stud undoubtedly constitutes a 

component of her right to freedom of expression in terms of 

section 16 of the Constitution and in terms of the Minister’s 

guidelines. 

21.2. While this right can be limited, no lesser person than the Minister 

of Education has indicated that in the school environment it should 

be only be limited where it “leads to a material and substantial 

disruption in school operations”.  I submit that there is simply 

no evidence whatsoever, nor could there be, that Sunali’s wearing 

of the nose stud could lead to such a disruption. 

22. I therefore submit that the refusal to allow Sunali to wear the nose stud 

constitutes a breach of section 16 of the Constitution.  As such, it is 

unlawful in this respect as well as in respect of violating the Equality Act 

and the religious and cultural rights contained in sections 15 and 31 of 

the Constitution, as I have already discussed. 
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THE QUESTION OF THE APPROPRIATE FORUM  

23. As I have already explained, I submit that the Applicants have no 

reasonable prospects of success and that their applications for leave to 

appeal should be dismissed. 

24. If, however, this Court is of the view that the Applicant has reasonable 

prospects of success, then I submit that this is pre-eminently a matter 

suited to be heard by this Court in a direct appeal from the High Court 

rather than via the Supreme Court of Appeal.  This is so for a number of 

reasons. 

25. First, this case has already been dealt with by two courts – the 

Magistrate’s Court sitting as an Equality Court and the High Court.   

26. Second, the issues in this case involve the application and interpretation 

of the Equality Act and the Constitution.  They do not involve the 

development of the common law which might require the SCA’s 

involvement. 

27. Third, I have been represented by Lawyers for Human Rights on a pro 

bono basis.  I am advised that Lawyers for Human Rights has very 

limited resources and that to require this case to go before the SCA 

before coming to this Court would entail a substantial additional 

expenditure of such resources. 

28. Fourth, this case was brought in terms of the Equality Act.   
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28.1. Section 4(1) of the Act provides that in the adjudication of any 

proceedings which are instituted in terms the Act, the principles 

that should apply include the “expeditious and informal 

processing of cases, which facilitate participation by the 

parties to the proceedings” and “access to justice to all 

persons in relevant judicial and other dispute resolution 

forums” 

28.2. The application and interpretation of the Equality Act will ordinarily 

raise a constitutional issue, meaning that an appeal to this Court 

will ultimately be competent.  However, if this Court were to 

require cases concerning the Equality Act to first be heard by the 

SCA, this would mean that litigants beginning in the Equality Court 

are frequently subjected to a triple appeal process. 

28.3. I submit that this cannot amount to an expeditious processing of 

cases which facilitates parties’ participation and allows for access 

to justice, as the sections quoted above require. 

 

28.4. On a personal level the impact of this process has been traumatic 

on both Sunali and I.  

29. I therefore submit that if this Court concludes that the Applicants have 

reasonable prospects of success, it would be in the interests of justice 

for this matter to be heard by this Court rather than by the SCA. 
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30. I now turn to deal with the allegations set out in Ann Martin’s affidavit 

deposed to on behalf of the Third and Fourth Respondents and the 

affidavit of Ursulene Beverley Pillay deposed to on behalf of the First and 

Second Applicants. 

RESPONSE TO THE ALLEGATIONS IN ANN MARTIN’S AFFIDAVIT 

31. AD PARAGRAPHS 1- 5 

I do not take issue with the allegations set out in these paragraphs save 

that I oppose the Applicants’ application for Leave to Appeal.  

32. AD PARAGRAPH 6  

The present application arises from the decision of the NPD to hold that 

Durban Girls High School’s prohibition against Sunali’s cultural and 

religious right to wear a nose stud during school hours and extra mural 

activities, was discriminatory. However it is correct that the School relies 

on its general rules in the code of conduct in an effort to justify its 

approach. 

33. AD PARAGRAPH 7 

In response to the argument that I chose Durban Girls High School, with 

its Code of Conduct, for Sunali, the NPD correctly held that an 

individual’s fundamental rights cannot be waived. This finding was based 

on the submission by all the parties that fundamental rights and freedom 

cannot be waived. I should add that, whatever the position in respect of 

waiver would be at a private school, this is a state school meaning that a 

waiver argument is even more inappropriate. 
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34. AD PARAGRAPHS 9 & 10 

Inasmuch as there may be merit in the contention that this matter 

involves broader issues than the facts of this case, my interest in the 

matter is limited to whether or not Sunali is permitted to wear a nose 

stud while attending Durban Girls High School. 

35. AD PARAGRAPH 11 

Schools are enjoined by law when formulating Codes of Conduct to: 

35.1. observe constitutional principles as set out in the Constitution of 

the Republic of South Africa 1996; 

35.2. reflect constitutional democracy, human rights and transparent 

communication which underpins our society; 

35.3. have regard to consensus of parents, learners and educators; 

35.4. I refer to paragraphs 31- 34 of the NPD’s Judgement which 

states:- 

“The Schools Act does not give Fourth Respondent carte 
blanche to impose on learners, in its Code of Conduct, 
any type of provision.  The parameters which have been 
determined by the Schools Act and the guidelines have 
to be observed. 
The preamble to the Schools Act states that the country 
requires a new national system for schools which will 
advance democratic transformation of society, combat 
racism and sexism and all other forms of unfair 
discrimination and intolerance and protect and advance 
our diverse cultures and languages, and uphold the 
rights of learners, parents and educators. 
The guidelines provide that the Code of Conduct of a 
school must, among other things, be subject to the 
Constitution, the Schools Act and the Provincial 
Legislation and reflect constitutional democracy, human 
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rights and transparency; that every learner has an 
inherent dignity and has the right to have his / her human 
dignity respected and that that implies mutual respect 
including respect for one another’s convictions and 
cultural traditions.  They also provide that the learner’s 
freedom of expression is more than freedom of speech.  
It includes the right to seek, hear, read and wear.   
Clearly therefore the impugned provision of the schools 
Code of Conduct is inconsistent with the Constitution, 
the Schools Act and the Guidelines.  It therefore 
contravenes the law and / or is not authorised by the 
empowering statute and / or fails to comply with what the 
empowering legislation requires.  It persists with the 
practice that is specifically condemned in the schedule to 
the Equality Act namely the failure to reasonably and 
practicably accommodate diversity in education.”   

 

I deny that the effect of the decision of the NPD is that schools are 

required to permit exceptions from compliance with rules governing 

dress, appearance and the wearing of jewellery and other 

adornments on cultural and or religious grounds. The NPD’s 

decision was that the rule prohibiting the wearing of the nose stud 

by Sunali, was discriminatory. In essence the decision is that this 

rule does not cater for the practice of cultural and religious beliefs 

of learners in the school. 

36. AD PARAGRAPH 12 

The matter has been dealt with in terms of the provisions of Promotion of 

Equality and Prevention of Unfair Discrimination Act 4 of 2000, and the 

NPD’s conclusion that section 36 had no application had regard to the 

provisions of the said Act, including section 14 in respect of the 

limitations of rights. The reasoning of the learned Judge in the NPD is 

set out in paragraphs 48 – 60 of the Judgment. 
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37. AD PARAGRAPHS 13 & 14 

I submit that there are no reasonable prospects of another Court coming 

to a different decision from that of the NPD.  However, in the event that 

this Court finds that there are reasonable prospects of success, I agree 

that it would be appropriate for leave to appeal to be granted directly to 

this Court.  I refer to what I stated above in this regard. 

38. AD PARAGRAPH 15 

At the time Sunali was enrolled as a learner we were residing within the 

catchment area of the Durban Girls High School. It is obligatory that a 

school be required to enrol learners within its catchment area. There was 

never a choice available to Sunali as to whether or not to attend Durban 

Girls High School if she wanted to attend a state school. 

39. AD PARAGRAPH 16 

At the time of enrolment at the school Sunali had not reached the age at 

which she was required in terms of her cultural belief to wear the nose 

stud. The issue of the wearing of the nose stud arose in 2004. Insofar as 

the acceptance of the Code of Conduct is concerned, I repeat that this 

cannot amount to a waiver of fundamental rights. I refer to what is stated 

above in this regard. 

40. AD PARAGRAPH 17 

No satisfactory evidence has been advanced by the school as to how 

the wearing of earrings on the ear lobe is different from the wearing of a 
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nose stud, and its effect on the discipline and the purposefulness of the 

school environment. 

41. AD PARAGRAPHS 18 & 19 

41.1. The Third Applicant testified to the fact that there had been 

consultations with the parents, learners and educators and 

consideration had been given to the diversity of the learners at the 

school, with special concern for their constitutional rights. 

However there is nothing in the evidence that indicates who in fact 

was consulted, the nature of the consultation and what special 

concerns or constitutional rights were considered.  

41.2. At the time that the Code of Conduct was formulated, Sunali was 

not a learner at the school and consequently, I as a parent and 

Sunali as a learner would not have been involved in consultations, 

if any. 

41.3. If in fact, there were considerations and sensitivity to constitutional 

rights of learners then the same is not borne out by the Second 

Applicant’s letter, dated 29th March 2005 in response to my letter, 

wherein he wrote, on behalf of the Department of Education:-  

“Schools are not obliged, as it is unreasonable to expect 
them, to accommodate all idiosyncratic practices” 
(See in this regard paragraph 10 of the Judgment in the 
Court a quo.) 

 

41.4. The school’s approach to the wearing of the nose stud is 

indicative of the fact that it regarded this as a fashion and lifestyle 
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practice and no consideration was afforded to its cultural and 

religious significance as it applied to Sunali. 

42. AD PARAGRAPH 20 

There is no evidence that the wearing of a nose stud has in fact lead to 

resentment and discontent. There is also no evidence to substantiate 

how the wearing of a nose stud by Sunali would have detracted from the 

school adopting an even handed approach in which all girls seemed to 

be treated in the same way. 

43. AD PARAGRAPH 22 

I did not approach the school prior to Sunali wearing the nose stud 

because I was sincerely believed, in accordance with the school’s 

mission statement, that the school would respect and recognise Sunali’s 

religious and cultural right. I did however subsequently make substantial 

representation to the school regarding the religious and cultural 

significance of wearing of the nose stud to our culture and religion. In 

response thereto, I was favoured with a letter from the Second Applicant 

who referred to which practice as an “idiosyncratic”. 

44. AD PARAGRAPHS 29 - 34  

44.1. The Applicants attempt to rely wholesale on the Denbish decision 

of the House of Lords, without having regard to South Africa’s 

different legal and constitutional context and South Africa’s 

historical experience must be rejected. 
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44.2. While foreign law may be of use, it must be treated warily 

particularly when a Court is considering the Equality Act which 

was drafted in response to particular South African needs and a 

particular South African history. 

44.3. The challenge in this matter goes to the very root of my 

constitutionally guaranteed right to practise my culture and 

religion, in our developing constitutional democracy, coming to 

terms with a past underpinned by state sponsored group 

discrimination. The constitutional imperative towards 

transformation is a compelling consideration, in deciding these 

issues. 

45.  AD PARAGRAPHS 35 - 37 

45.1. The NPD’s conclusion that the Applicants’ submissions amounted 

to a “conception of equality which insists on symmetrical 

treatment” is a correct assessment of the argument presented by 

the Applicants. Further, it is submitted that the NPD correctly 

found that the insistence on symmetrical treatment fails to 

recognise or repair or avoid establishing or intensifying in deep 

patterns of historic group discrimination and disadvantage, which 

inevitably impairs on an individual’s human dignity.  

45.2. In regard to the Applicants’ contention that the rule is facially 

neutral, and thereby ensuring systematic symmetrical treatment, 

and does not automatically give rise to unfair discrimination, the 

NPD found:- 
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“53. Appellant, her daughter and their group have 

been victims of systemic inequality and unfair 
discrimination of the past. The consequences 
or effect of the equal treatment or apparent 
neutral actions of the school on them, without 
any regard to underlying patterns of inequality, 
is the reinforcement and the perpetuation of 
the social and structural inequalities or 
patterns of group disadvantage. The focus of 
the equality clause in the constitution is not 
treatment but impact. The school’s action 
threatens the self-esteem, which disturbs the 
internal equilibrium and undermines the dignity 
of the Appellant and her daughter. They feel 
harassed, demeaned, humiliated and 
traumatised as a result of the discrimination. 
The indirect discrimination with such group 
based negative and prejudicial impact nurture, 
entrench and intensify the patterns of social 
disadvantage and harm, and is not fair.”  

 

45.3. The Applicants’ reliance on US Supreme Court jurisprudence is 

misplaced.  The US equal protection clause does not protect 

religious or cultural beliefs and therefore different questions arise 

in the context of the free exercise clause over whether particular 

provisions are constitutionally compatible and facially neutral.  In 

any event, the NPD correctly found that the rule in this case was 

not facially neutral.  

46. AD PARAGRAPH 38 - 42 

46.1. The Third and Fourth Applicants have failed to explain at all what 

distinguishes Sunali’s nose stud from other religious and cultural 

symbols that other girls are allowed to wear in terms of 

exemptions.  The only attempt to do so was the repeated 
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suggestion that the nose-stud had no religious significance.  The 

High Court correctly rejected this claim. 

46.2. In circumstances where the Third and Fourth Applicants provided 

no proper basis for suggesting that Sunali would not be granted 

the exemption, I submit it was entirely appropriate for the Court to 

declare the decision prohibiting the wearing of the nose stud 

invalid. 

46.3. Thus, far from invalidating all rules contained in Codes of Conduct 

similar to the impugned rule, the NPD’s ruling is far narrower and 

relates to the failure of the Applicants to provide any proper basis 

for their decision to prohibit the nose stud being worn. 

46.4. The application for leave to appeal relies repeatedly on the fact 

that Sunali did not testify in the Equality Court. However, there is 

no principle of our law that requires that any victim of 

discrimination is the only cogent source of evidence.  This is 

particularly so where, as in this case, the victim is a minor and is 

represented by her mother and legal guardian.  This is borne out 

by the NPD’s finding that I acted in my own interest but also in my 

representative capacity. 

46.5. Furthermore, I must stress that at no stage did the Applicants ever 

challenge: 

46.5.1. That I had the necessary locus standi to act in this case; 



 160
46.5.2. That I was representing Sunali’s interests, desires and 

beliefs; and 

46.5.3. That Sunali fervently wished to wear the nose stud due to 

her religious and cultural beliefs and was prevented from 

doing so by the school’s decision.  

46.6. These issues were not challenged on affidavit, nor were they 

challenged in the cross-examination that I was subjected to in the 

High Court.  Instead, throughout the case it was accepted that I 

had standing. Under the circumstances, I submit that the 

approach of the Applicants is entirely without merit. 

46.7. I further submit that it is not for the courts to interrogate the 

genuineness of the victim’s belief in circumstances where it is not 

challenged.  

47. AD PARAGRAPHS 43 - 48 

47.1. The Applicants again in these paragraphs attempt to rely on the 

fact that Sunali did not testify herself.  As I have stated above, 

there is simply no basis in law for this argument – particularly in 

the circumstances of this case when the sincerity of my testimony 

in respect of my and Sunali’s beliefs and desires was not 

challenged at all. 

47.2. In my testimony at the Equality Court, I had set out the basis of 

our belief that required the wearing of a nose stud. The NPD 

accordingly found that the prohibition by the Applicants, as 
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contained in the Code of Conduct, was an infringement on 

Sunali’s and my cultural and religious rights and consequently it 

must follow, that such infringement must have an impact on Hindu 

/ Indian communities who practise the wearing of a nose stud and 

attend the Applicants’ school. 

47.3. It is submitted that the context in which the NPD determined the 

fairness or otherwise of the Applicants’ Code of Conduct, is 

correct. 

“The school, by adopting formal equality which does not 
take into account actual social and economic disparities 
or material and significant differences between groups 
and individuals and which ignores the historic burden of 
inequality which the Constitution seeks to overcome, 
neglects the deepest commitment to the Constitution. 
“(para 47) 

  

47.4. I should add that the mere fact that a code of conduct arose by 

consultation cannot mean that it may violate the constitutional 

rights of those persons, like myself and Sunali, who were not 

involved in the consultation.  The adoption of a constitution 

containing fundamental rights meant precisely that the rights 

cannot be ignored or violated simply because some or even many 

people wish to do so. 

47.5. I testified that the practise of the wearing of a nose stud was 

central to my religious and cultural beliefs and to the fact that it 

was practised for centuries by the women in my family. 
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47.6. The fact that other Hindus do not observe this, does not, it is 

submitted, detract from the fact that this practice was central to 

our belief. The fact that Hindus have not protested in the large 

numbers against the prohibition of wearing a nose stud to school, 

is not in itself indicative of the fact that the wearing of the nose 

stud is not a form of cultural and religious practise amongst 

Hindus or central to the practise of Hinduism.   

47.7. I testified at the Equality Court that generations of women in my 

family have also worn a nose stud as an expression of their 

religious and cultural practice.  

47.8. Accordingly the Applicants’ contention that the practise of the 

wearing of a nose stud was not universal, and there is no basis 

upon which to conclude that the prohibition does not infringe on 

Sunali’s dignity or sense of identity, is without merit. 

47.9. During my testimony, I confirmed that Sunali identified with her 

religious and cultural practises, and believed her identity to be that 

of a Hindu, practising the wearing of a nose stud in celebration 

thereof, and as a means of identifying herself as an individual who 

practises her religion and culture.  

47.10. It is apparent from the evidence adduced at the Equality Court that 

I had made every effort to resolve this matter in favour of my 

daughter being allowed to wear the nose stud.  



 163
47.11. It was the actions of the Applicants, in threatening Sunali with 

disciplinary action and possible expulsion that precipitated the 

matter being referred to the Equality Court.  

47.12. There was never any evidence as to how the wearing of the nose 

stud would have contributed to disciplinary problems at the school. 

Mrs. Martins alleged that other learners would demand the right to 

also wear nose studs. This aspect was quite correctly rejected by 

the NPD at paragraph 61 of its judgment.  

48. AD PARAGRAPHS 49 - 52 

48.1. The NPD’s approach to the foreign authorities is a correct 

reflection of our jurisprudence. It considered the relevance of such 

jurisprudence and adopted those that it viewed as having such 

relevance. 

48.2. However, it is equally clear that a court is not required to slavishly 

follow the reasoning and decisions of foreign courts – particularly 

when their constitutional, legal, social and historical context might 

be fundamentally different from ours. 

49. AD PARAGRAPHS 54 – 63 

For the reasons set out above, I submit that if this Court finds that the 

Applicants have reasonable prospects of success, leave should be 

granted directly to this Court rather than requiring the matter to be heard 

by the Supreme Court of Appeal.   
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RESPONSE TO THE ALLEGATIONS OF URSULENE BEVERLEY PILLAY 

50. I now deal with the allegations of Ursulene Beverley Pillay in the First 

and Second Applicant’s supporting affidavit. I will respond to allegations 

therein that has not been dealt with in my response hereinabove. My 

responses to allegations made herein that are contained hereinabove 

are incorporated herein as if specifically set out in my response. 

51. AD PARAGRAPHS 1- 13 

I note the allegations contained in these paragraphs. 

52. AD PARAGRAPHS 14 - 26 

52.1. I submit that there are no grounds for granting the First and 

Second Applicants leave to Appeal. 

52.2. I respectfully submit that the NPD had not erred in any respect in 

arriving at its decision. The issue of the discrimination and the 

correctness of the NPD’s approach have been dealt with 

hereinabove.  

52.3. The interpretation and relevance of the Schools Act vis-a vis the 

Constitution and its application to this matter has been dealt with 

above. 

52.4. It is simplistic in the extreme to believe that because a school 

catering predominantly for members of Hindu / North Indian (Dr 

Rambilass’s school), does not permit the wearing of a nose stud, 

that Sunali and I may be perpetually precluded from exercising our 

cultural and religious practice and beliefs.  
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52.5. It is purely speculative that the NPD’s finding was premised on a 

assumption that earrings was part of the culture of a particular 

group, which has specifically been catered for while the nose stud 

on the other hand was part of a culture not catered for. I submit 

with respect, that the learned Judge made no such reference nor 

is there anything in the judgement that allows for such baseless 

speculation. 

52.6. The importance however, regarding the indulgence for the 

wearing of earrings, is the absence of an explanation as to how 

the wearing of an earring does not contribute to ill discipline or 

detracts from the creation of a purposeful educational environment 

while the nose stud allegedly does. 

52.7. There is no basis upon which it can be concluded that Sunali 

wanted special or privileged status on cultural grounds. She 

simply wanted to able to exercise her constitutionally protected 

rights. The NPD had properly analysed the evidence and the law 

and accordingly made a determination on the question of 

discrimination. 

53. AD PARAGRAPH 27 

It is incorrect that my evidence was that I regarded the nose stud as an 

item of jewellery. I testified that the nose stud was an item to be worn in 

practice of our cultural and religious beliefs. It is incorrect that I stated 

that the wearing of a nose stud was not a cultural imperative. In fact I 
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stated the contrary in my evidence, I set out a historical account of the 

practice of the wearing a nose stud as a cultural and religious symbol. 

54. AD PARAGRAPH 28 

I submit that the effect of the prohibition of wearing jewellery the NPD 

found, impacted on the practice of my cultural / religious right to wear a 

nose stud. 

55. AD PARAGRAPH 29 

55.1. There has been no evidence that exclusively Hindu / Indian 

schools imposed a prohibition on nose studs as a cultural / 

religious adornment. The evidence of Rambilass, a Principal of an 

exclusively Hindu / Indian school was that if he was confronted 

with a request, from a learner to wear a nose stud pursuant to the 

practice of cultural / religious belief, he would seriously consider 

such request. Rambilass contended this after he had testified to 

the existence of the practice of wearing a nose stud as a cultural / 

religious practice.  

55.2. The fact that the Hindus / Indians did not protest against a long 

standing ban on the wearing of a nose stud, I submit is no basis 

upon which to conclude that such right does not exist or distracts 

from the significance of such right. The fact that there was no 

protest can be attributed to a number of other factors including the 

systematic deprivation of fundamental human rights under the 

apartheid regime. The need for people to assert such rights under 
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the new democratic society should not now be confronted with 

such disingenuous rationale.  

56. AD PARAGRAPHS 32- 36 

The allegations herein regarding the context in which the NPD decided 

the matter has been dealt with exhaustively hereinabove and need not 

be repeated. 

57. AD PARAGRAPHS 37 - 39 

57.1. I cannot imagine how the wearing of a nose stud in particular as a 

cultural / religious practice can discourage and distract learners 

from concentrating on their schoolwork. I am at a loss to how the 

wearing of earrings by the girls does not in fact discourage or 

distract learners in the same way.  

57.2. Mrs. Martin’s evidence on the ‘various steps’ taken to meet 

cultural and religious needs and accommodate diversity was 

effectively that there was wide consultation with all race, religion 

and cultural groups. Mrs. Martin’s reason for not accommodating 

Sunali’s request was namely that there will be demands from 

other girls to do so was adequately dealt with by the NPD when 

the principles of the Multani case was applied. 

58. AD PARAGRAPHS 40 – 53 

58.1. The relevance of comparable foreign law and its application has 

been dealt with by the learned Judges in the NPD. 
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58.2. There is no merit in the contention that the effect of the decision in 

this matter would be to declare invalid similar provisions in other 

schools where Hindu / Indian pupils claim such a cultural / 

religious right, for the reason that each issue would have to be 

decided on its own merits. Apart from anything else, as I explain 

above, in this case the school provided no proper basis for its 

decision to prohibit the nose stud. 

58.3. As matters stand, the judgement in this matter has significance for 

Sunali and the practice of her rights only. It is of course correct, 

that such a decision will have a bearing on other similar situations, 

but different considerations may apply in each case.   

58.4. In particular, the suggestion that somehow this judgment will 

prevent the wearing of uniform at all is simply without merit.  The 

very point about the nose stud is that it could be accommodated 

within the existing uniform.  Different considerations may apply 

where the uniform itself was required to be altered.  

58.5. Nor is there any suggestion that a school must accommodate 

practices that the person claiming them does not regard as 

significant.  In this case, the wearing of the nose stud was 

extremely important to myself and Sunali. 

58.6. The other allegations contained herein have been adequately 

dealt with in response to Ann Martin’s affidavit. 
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59. AD PARAGRAPHS 51 – 53 

For the reasons set out above, I submit that if this Court finds that the 

Applicants have reasonable prospects of success, leave should be 

granted directly to this Court rather than requiring the matter to be heard 

by the Supreme Court of Appeal.   

60. I submit that, in view of the aforegoing, the applications for leave to 

appeal should be dismissed with costs.  

 

 

_____________________ 
                                                                      NAVANEETHUM PILLAY 

 

 

 

 

I CERTIFY that the deponent has acknowledged that she knows and 

understands the contents of this affidavit, which was SIGNED and SWORN to 

at _______________ before me on this ___ day of AUGUST 2006, the 

regulations contained in Government Notices Nos., R1258 of the 21st July, 

1972 and R1648 of the 16th August, 1977, as amended, having been 

complied with.  

 
 

________________________  
COMMISSIONER OF OATHS 


