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IN THE HIGH COURT OF SOUTH AFRICA 

(CAPE OF GOODHOPE PROVINCIAL DIVISION) 
“REPORTABLE” 

CASE NO.: 10158/2002 
 

In the matter between: 
 
OKAVANGO FOAM AND BEDDING CC   Plaintiff 
 
and 
 
NEW NATIONAL ASSURANCE CO. LTD    1ST Defendant 
PROTON ADMINISTRATORS (PTY) LTD.    2ND Defendant 
 
 

JUDGMENT DELIVERED ON  07TH FEBRUARY 2006  
 

 
DLODLO, J 
 
INTRODUCTION 

(1) Is the Insurance Company liable to the insured in respect of 

an insurance cover allegedly varied by the broker (and the 

underwriter) at the instance of the insured? Did the 

underwriter have authority to conclude, amend, alter and 

vary existing insurance policy? Did in fact such new 

agreement come into existence as alleged by the Plaintiff? 

 

(2) It is common cause on the pleadings that, at all material 

times, Second Defendant had the express authority from First 

Defendant to conclude an agreement of insurance with third 

parties and to vary any material term or terms of a policy of 

insurance underwritten by First Defendant. Mr. Elliot appeared 

on behalf of the Plaintiff and M. Jeffrey appeared on behalf 

of the First Defendant respectively. I wish to express my 

appreciation to Miss Gillian Nesbitt, the researcher attached 
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to the Cape High Court for her unfailing assistance that led 

directly to the writing of this Judgment. 

 

BACKGROUND 

(3) The Plaintiff is Okavango Foam and Bedding CC, a Close 

Corporation with limited liability, duly incorporated in terms of 

the Close Corporation Act No. 69 of 1984 as amended, with 

business address as 4 Koper Street, Brackenfell, Cape Town. 

The First Defendant is New National Assurance Company Ltd, 

a company with limited liability, duly incorporated and 

registered according to the company laws of the Republic of 

South Africa and carrying on business as a registered insurer in 

terms of Act 27 of 1943 as amended, at its principal place of 

business at 5th Floor, Field House, 25 Field Street, Durban, 

Kwazulu-Natal.  The Second Defendant is Proton Insurance 

Brokers (Pty) Ltd, a company with limited liability, duly 

incorporated and registered according to the company laws 

of the Republic of South Africa and having its principal place 

of business at 1st Floor, Syfin House, Fairways Close, Parow, 

Western Cape.  

 

(4) At all material times hereto the Second Defendant had the 

express authority from the First Defendant to conclude an 

agreement of insurance with third parties and to vary any 

material term or terms of a policy of insurance underwritten 

by the First Defendant. The Plaintiff was the holder of an 

insurance policy covering its business interests against certain 

risks and this insurance policy was underwritten by the Second 

Defendant. At the beginning of the trial and by agreement 

between the Plaintiff and the First Defendant and in terms of 

Rule 33(4) of the Uniform Rules of Court it was ordered that: 
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(i) The issue of whether on or about 19 December 2001 and 

at Cape Town an agreement was concluded by the 

parties in terms of which the sum insured under the fire 

section of the policy was increased from R575 000, 00 to R1 

million and the sum insured under the business interruption 

section from R360 000, 00 to R650 000, 00 shall be tried and 

determined before and separately from the other issues in 

this action. 

(ii) All other proceedings in the action are stayed until the 

aforementioned issue had been determined and disposed 

of. 

(iii) Costs of the application to separate the merits and 

quantum brought by the First Defendant would be in the 

cause. 

 

(5) Cornelius Johannes Gerber (hereinafter referred to as Mr. 

Gerber) sold his foam manufacturing business, Gerber’s Foam 

and Bedding, to Jenny and Anibal Menezes (the couple 

running the Plaintiff close corporation) and their former 

partner, Manny Coromba in May 1999. Mr. and Mrs. Menezes 

still owed Mr. Gerber approximately R30 000, 00 for the 

business. The arrangement with them was that Mr. Gerber was 

content to wait for the outcome of this matter for payment 

thereof. In the event of Plaintiff being unsuccessful Mr. Gerber 

would claim the outstanding amount from them. At the time 

of purchasing the business the Menezes had no experience in 

foam manufacturing. 

 

(6) Mr. Gerber used to visit Plaintiff’s premises at 4 Koper Street, 

Brackenfell on a regular basis and in particular at the end of 

each month when he would receive a cheque from the 
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Menezes for the rental for the premises where one of Mr. 

Gerber’s companies was the landlord. Mr. Gerber would also 

receive payment of a monthly installment towards the 

purchase price at the end of each month. At the beginning 

of December 2001, during a routine visit to the factory, Mr. 

Gerber observed that a cut block of foam had “scorching” 

on it. This indicated to him that the manufacturing process 

followed by the Plaintiff was not correct. He advised Mr. 

Menezes how to correct this as well as a labourer on the 

premises. He also asked Mrs. Jenny Menezes of the Plaintiff 

what Plaintiff’s insurance cover was at that point in time. Mrs. 

Jenny Menezes stated that she was not aware of the cover in 

force but that she would look it up and revert to Mr. Gerber. 

Later in December 2001, during another visit to the premises, 

Mrs. Jenny Menezes showed Mr. Gerber Plaintiff’s insurance 

policy then in force. Mr. Gerber considered the figures and 

advised her that she did not have sufficient cover for fire and 

business interruption and that she should increase this cover 

to its maximum or double it. 

 

(7) It is common cause that there was a small fire later on in 

December 2001 where one block of foam caught alight. This 

resulted in Mr. Gerber becoming concerned as he was the 

landlord of the premises rented by the Plaintiff. Shortly after 

Mr. Gerber had advised Jenny to increase the cover, she 

informed him on a subsequent visit that she had put her 

“house in order” i.e. she had increased the insurance cover as 

he had advised. 

 

 

THE ISSUES 
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(8) The issue for determination is therefore whether on 19 

December 2001 when Mrs. Jenny Menezes of the Plaintiff 

company allegedly telephonically instructed the Second 

Defendant to increase the insurance cover, an agreement 

came into being in terms of which the sum insured under the 

fire section of the policy was increased from R575 000, 00 to 

R1 million and the business interruption section from R360 000, 

00 to R650 000, 00 respectively. 

 

EVIDENCE 

(9) Mrs. Jenny Menezes testified that her husband and his then 

business partner, Manny Coromba, purchased the foam 

manufacturing business from Mr. Gerber for the sum of R450 

000, 00. The debit orders on the business bank account were 

maintained including insurance cover. When in December 

2001, a foam block was scorched, she was advised by Mr. 

Gerber to increase the insurance covering the business 

against fire from R575 000, 00 to R1 million and the business 

interruption from R360 000, 00 to R650 000, 00. According to 

her testimony the Plaintiff suffered a fire on its premises on 18 

December 2001 when a block of foam caught alight. 

 

(10) The corroborated testimony of Mrs. Jenny Menezes is that she 

telephoned Mrs. Tame, reported the fire to her. It is further 

corroborated evidence that Mrs. Jenny Menezes asked Mrs. 

Tame for a quotation for the increase in premium for the 

increased cover set out supra. Upon being informed that the 

increase would necessitate an additional R150, 00 in 

premium, Mrs. Menezes told Mrs. Tame to go ahead and 

increase the cover. It is Mrs. Menezes testimony that Mrs. 

Tame told her that she had entered all this into her computer. 
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Mrs. Menezes never heard from Mrs. Tame again and she 

assumed that Mrs. Tame had acted in accordance with her 

instructions. 

 

(11) On 9 January 2002 a major fire took place on the Plaintiff’s 

premises. On 11 January 2002 Mrs. Menezes telephoned Mrs. 

Tame and asked for a copy of the cover applicable to the 

Plaintiff. At this point in time Mrs. Menezes assumed that Mrs. 

Tame acted in accordance with her instructions and that she 

had increased the cover as instructed. However, Mrs. Tame 

told her that she had not done so. In her evidence, Mrs. 

Menezes was so cross that she asked why and no answer was 

forthcoming from Mrs. Tame. The former confirmed that she 

subsequently received the facsimile from Mrs. Tame dated 11 

January 2002 enclosing the printout of the cover in force. The 

fax contained the explanation from Mrs. Tame to the effect 

that the sums insured for the fire and the business interruption 

were not increased as the Second Defendant had instructed 

the assessor to re-assess the current cover and that the 

assessor had advised that the sums insured were adequate. 

The Plaintiff’s consultant, Guy Lloyd-Roberts drafted a letter on 

the Plaintiff’s behalf wherein Mrs. Menezes set out her version 

of what had transpired. There was another letter addressed to 

Mrs. Tame. Both letters were not responded to. 

 

(12) When it was suggested to Mrs. Menezes that what transpired 

between herself and Mrs. Tame was a request for a quotation, 

she strongly refuted this. She re-iterated that she had 

instructed Mrs. Tame to increase the cover and Mrs. Tame 

had told her that she had duly entered the changes onto her 
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computer and that it would cost an extra R150, 00 per month 

from 1 January 2002. 

 

(13) Strangely, the testimony of Mrs. Menezes is fully corroborated 

by non other than Mrs. Naomi Tame, an underwriter 

employed by the Second Defendant at the time.  

 

(14) Mrs. Tame categorically stated in her evidence that: 

(i) As an underwriter employed by the Second Defendant 

she was authorized to amend or vary the cover under 

an insurance policy underwritten by the First Defendant. 

The practice followed by an underwriter employed by 

the Second Defendant at the time was to record the 

essence of a telephone discussion concerning the short 

term insurance affairs of the client onto a computer 

flysheet either contemporaneously or immediately after 

the telephone call was made. This was done by her. 

 

 

(ii) Mrs. Tame recalled the telephone conversation with 

Mrs. Jenny Menezes that took place on 19 December 

2001 where Mrs. Jenny Menezes reported that whilst 

cutting an item of foam it had burst into flames. She 

told Mrs. Jenny Menezes that there was no cover as this 

was spontaneous combustion. Mrs. Jenny Menezes was 

upset on hearing this. Mrs. Menezes stated to Mrs. Tame 

that she needed to increase the cover on the Plaintiff’s 

policy. She requested a quotation for increased cover 

in respect of fire from R575 000, 00 to R1 million and in 

respect of business interruption from R360 000, 00 to 

R650 000, 00. 
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(iii) Mrs. Tame calculated that the increase in premium 

would be approximately R150, 00 per month. Mrs. 

Menezes was happy with the increase in premium and 

told Mrs. Tame to go ahead and place the increased 

cover in place (or words to that effect). She confirmed 

that Jenny wanted the sums increased and that she 

gave instructions to increase the sums as set out above. 

The relevant entry in the computer flysheet (page 259 

of the bundle) contains the words “we must also inc. 

the fire and bus int. sections”. She confirmed that this 

note was in accordance with Mrs. Jenny Menezes’ 

instructions. After receiving the instruction to increase 

the insurance cover, she sent three e-mails over a 

period of 23 minutes on the morning of 19 December 

2001 to Sue Neethling, a fellow employee. In the last e-

mail (appearing at the top of page) Mrs. Tame stated 

that “Jenni also wants us to increase bus interruption 

from R360 000, 00 to R650 000, 00 (monthly turnover 

R120 000, 00 / R150 000, 00) and fire from R360 000, 00 to 

R650 000, 00 plse ask assessor to have a look at this as 

well. Thanks”. 

 

(iv) She testified that, although she was instructed to 

increase the cover on Plaintiff’s insurance policy, she 

did not do so as Plaintiff had a history of being premium 

conscious and, as there was a possibility that the 

assessor might report back to the Second Defendant 

that the Plaintiff had sufficient cover and did not 

require an increase which would amount to an 
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unnecessary expense, she decided on her own not to 

carry out the client’s instructions. 

 

(v) Mrs. Tame confirmed that she did not advise Mrs. 

Menezes that she was first going to get a report from an 

assessor prior to instituting the increased cover as she 

believed she would save the Plaintiff money. A while 

later the assessor returned and reported that the sums 

insured (on the un-amended policy were correct. Mrs. 

Tame waited for the marketer employed by the Second 

Defendant at the time, Sandra van Oortmerssen, to 

return from leave to discuss the issue with the Plaintiff. A 

major fire took place at the Plaintiff’s premises on 9 

January 2002 under circumstance where the increased 

cover, as instructed by the Plaintiff, had not been put in 

place. Two days after the fire Mrs. Tame received a 

telephone call from Mrs. Jenny Menezes who requested 

a copy of the current cover in force. Mrs. Jenny 

Menezes stated to her that she had told her to increase 

the fire and business interruptions sections. This 

conversation was confirmed by the contents of the 

computer flysheet. 

 

(vi) In response to the request Mrs. Tame faxed a printout of 

the current cover in force to Mrs. Jenny Menezes under 

cover of a fax of the same date. On the cover sheet 

Mrs. Tame informed Mrs. Jenny Menezes that the sums 

insured for the fire and business interruption were not 

increased. She stated that the Second Defendant 

instructed the assessor to re-assess the current cover 

and he advised that the sums insured were adequate. 
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(vii) Mrs. Jenny Menezes responded to Mrs. Tame’s fax by 

means of a fax sent on 17 January 2002 prepared by 

the Plaintiff’s claims consultant, Guy Lloyd-Roberts in 

which Mrs. Menezes stated that she could not agree 

with what Mrs. Tame had said in her earlier fax. The fax 

stated that in their telephone conversation during 

December 2001at the time of the Plaintiff’s first fire 

claim, Mrs. Jenny Menezes told Mrs. Tame that their 

business was expanding and that the Plaintiff had 

purchased new equipment. That was the reason why 

she requested increased cover for:  

(a) The fire section to R1 million (from R575 000, 00)  

(b) Business interruption to R650 000, 00 (from R360 000,  

  00.) 

 

(15) The fax recorded that Mrs. Tame told Mrs. Jenny Menezes that 

she had entered these changes on her computer and that 

the premium would increase by about R150, 00 per month 

and that this would be reflected on her next debit order in 

January 2002. Since Mrs. Jenny Menezes never heard 

anything further from Mrs. Tame at the time she always 

assumed that she had carried out her instructions. The fax 

stated that Mrs. Jenny Menezes did not speak to an assessor 

about the increased cover. Nor could she recall such a 

person conducting any evaluation of the business. 

 

(16) On 20 August 2002 Mrs. Tame sent a letter to Mr. Y. Yazbek of 

the Proton Holdings Group. Mrs. Tame explained that she was 

asked by Mr. Yazbek to set out in writing what had transpired 

in regard to the claim as it was known to all parties that a 
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dispute had emerged concerning the alleged increased 

cover that had not been effected by Second Defendant. The 

first paragraph of the letter reads as follows: “On the 19th 

December 2001, Jenny of Okavango Foam and Bedding 

phoned to report a fire claim and at the same time requested 

a quotation to increase the Fire section to R1 million and the 

Business Interruption section R650 000, 00. I gave her an 

estimated quotation telephonically.” 

 

(17) Mrs. Tame testified that the explanation in the letter of what had 

transpired was not complete and that it was only half the story. 

She confirmed that Mrs. Jenny Menezes had in fact instructed 

her to put the increased cover in place. She explained that at 

the time she, her employer (Second Defendant) and the First 

Defendant were all “in the line” as so far as her conduct was 

concerned. She was just trying to protect herself and 

themselves. This was her state of mind in preparing the letter. 

Under cross-examination Mrs. Tame testified, inter alia, that, 

although the preferred practice to be followed when a client 

requested an increase in cover was confirmation in writing, this 

was not always feasible as some clients did not have access to 

a fax or e-mail in circumstances where they required an 

immediate increase in cover. 

 

THE APPLICABLE LAW 

(17)   The following statement authoritatively sets out the legal   

position regarding express authority the agent is armed with vis-

à-vis the principal: 

“All acts falling within the express authority of the agent bind the 

principle. There is express authority wherever the agent’s 

authority in terms applies to the act in question. Thus where a 
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proposed assured, or an underwriter is authorized to sign policies 

on behalf of a syndicate, the principals are, in both cases bound 

by any policy which is in accordance with the agent’s 

instructions.” (General Principles of Insurance Law, Hardy Ivamy, 

6th Edition (1993), p.553 – 4). As early as 1911 Innes JA (as he then 

was) in Pieters & Co. v Solomon 1911 AD 121 at p.137 stated the 

law in this regard as follows:  

“When a man makes an offer in plain and unambiguous 

language, which is understood in its ordinary sense by the person 

to whom it is addressed and accepted by him bona fide in that 

sense, then there is a concluded contract. Any unexpressed 

reservations hidden in the mind of the promisor are in such 

circumstances irrelevant. He cannot be heard to say that he 

meant his promise to be subject to a condition which he omitted 

to mention and of which the other party was unaware. The 

promisor is bound to perform what his language justified the 

promisee in expecting …..” 

Despite the passage of time the above position remains true of 

our legal system in this regard. 

 

THE EXISTENCE OF AN AGREEMENT 

(18) It is common cause in this matter that “at all material times 

second defendant had express authority from first defendant to 

conclude an agreement of insurance with third parties and to 

vary any material terms of a policy of insurance underwritten by 

the first defendant.” 

The definition of a contract “postulates an agreement that is a 

meeting of the minds or mutual understanding between two or 

more persons as the basis of a contract, with the clear 

implication that without agreement in this sense there can be no 

contract.” (LAWSA, Vol 5 (1) (r), para 127). The most common 
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and normally the most helpful technique for ascertaining 

whether there has been an agreement, true or based on quasi-

mutual consent, is to look for an offer and an acceptance of 

that offer. What distinguishes a true offer from any other proposal 

or statement is the express or implied intention to be bound by 

the offeree’s acceptance. Parties in telephonic communication 

with each other are virtually in the same situation as if they are 

inter praesentes. Messrs Reinecke, Van der Merwe, Van Niekerk, 

Havenga in their work General Principles of Insurance LexisNexis 

2002, para 131 put it categorically as follows: 

“The basis of contractual liability, where the parties to a contract 

do not misunderstand each other, is, consensus ad idem animo 

contrahendi. In the exceptional cases where the parties 

misunderstand each other and apparent consent exists, liability 

appears to rest on the reasonable reliance by the contracting 

party on the existence of consensus.” Therefore, “in order to 

decide whether there was consensus between the parties, it was 

customary to determine whether there had been an offer and 

acceptance thereof. A valid offer had to have been made 

animo contrahendi and it had to be unequivocal. The statement 

alleged to be an offer must appear to the reasonable man to be 

intended to create legal relations. According to Wessels (The Law 

of Contract in South Africa – 2nd ed.) Vol 1 1951 at para 17, not 

every agreement gives rise to a legal obligation. If I agree to 

travel with you to Europe, I can withdraw from the agreement 

and no action at law can be brought by you against me. It is 

therefore only a particular kind of legal agreement that gives rise 

to a legal obligation.” 

Hence the distinction between “a general promise binding on 

honour and conscience” as opposed to a “definite contractual 

undertaking enforceable at law” (Robinson v Randfontein Estates 
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Gold Mining Ltd 1921 AD 168 at 189). In Pitout v North Cape 

Livestock Co-operative Ltd 1977(4) SA 842 (A) at 850 the Court 

asked:  

“was the undertaking an offer made, animo contrahendi which 

upon acceptance would give rise to an enforceable contract, or 

was it merely a proposal made….while the parties were in the 

process of negotiation and were feeling there was towards a 

more precise and comprehensive agreement? This is essentially 

a question to be decided upon the facts of the particular case.” 

In the instant matter I certainly must ask myself precisely the 

same question.  

 

(19) In the case of an alleged dissensus the law does have regard to 

other considerations. This was practically demonstrated by Harms 

AJA (as he then was) in Sonap Petroleum (SA) (Pty) Ltd (formerly 

known as Sonarep (SA) (Pty) Ltd v Pappadadogianis 1992(3) SA 

234(A) at 239 I-J where the learned Judge referred to the well-

known dictum of Blackburn J in Smith v Hughes (1871) LR 6 QB 

597 at 607, namely: 

‘If, whatever a man’s real intention may be, he so conducts 

himself that a reasonable man would believe that he was 

assenting to the terms proposed by the other party, and that the 

other party upon the belief enters into the contract with him, the 

man thus conducting himself would be equally bound as if he 

had intended to agree to the other party’s terms.” Harms AJA (as 

he then was) was correctly of the view that the decisive question 

was: 

“did the party whose actual intention did not conform to the 

common intention expressed, lead the other party, as a 

reasonable man, to believe that his declared intention 

represented his actual intention?” 
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(20) In this regard I am certainly guided by the wise remarks of Innes 

JA (as he then was) expressed in Pieters & Co v Solomon supra 

which for the sake of clarity I must repeat infra, namely: 

“When a man makes an offer in plain and unambiguous 

language, which is understood in its sense by the person to 

whom it is addressed and accepted by him bona fide in that 

sense, then there is a concluded contract. Any unexpressed 

reservations hidden in the mind of the promisor are in such 

circumstances irrelevant……………...” In discussing the fact that 

the decision in Pieters & Co. v Solomon supra has become firmly 

entrenched in our law Christie commented that: “without it our 

law would be in a sorry state, as it would be obliged to hold that 

whenever there was no true subjective agreement there was no 

contract, even where one party had given the other reasonably 

to understand that they were in agreement. The conduct of 

business if this were the law, would be so hazardous that the law 

would be brought into disrepute.” (The Law of Contract – 4th 

edition at page 14). I fully agree with Christie. Without the 

formulation of the law as set out in Pieters & Co. v Solomon supra, 

our law on this aspect would have been rendered unhelpful in 

resolving every day business disputes in the best interests of the 

litigants. 

 

(21) I am in agreement with Van Heereden J’s opinion expressed in 

Ridon v Van der Spuy and Partners (Wes-Kaap) Inc. 2002(2) SA 

121(C), namely: 

“South African law, as a general rule, concerns itself with the 

external manifestations, and not the workings of the minds of 

parties to a contract. (See South African Railways & Harbours v 

National Bank of South Africa Ltd. 1924 AD 704 at 715-16, per 
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Wessels JA).” Although the minds of the parties must come 

together, courts of law can only judge from external facts 

whether this has or has not occurred. In practice therefore, it is 

the manifestation of their wills and not the unexpressed will, 

which is of importance. In the case of SA Railways V National 

Bank of South Africa 1924 AD 704 at 715 it was said: 

“the law does not concern itself with the working of the minds of 

the parties to a contract but with the external manifestations of 

their minds…..if by their acts their minds seem to have met, the 

law will, where fraud is not alleged, look to their acts and assume 

their minds did meet and that they contracted in accordance 

with what the parties purport to accept as a record of their 

agreement.” (See Sonap Petroleum (SA) (Pty) Ltd (formerly known 

as Sonarep (SA) (Pty) Ltd v Pappadogianis 1992 (3) SA 234 (A) at 

p.239; See also Christie’s comment that, ‘the best way to interpret 

Wessels JA’s dictum is not as a statement of the theoretical basis 

of contract but as a helpful guide in resolving conflicts of 

evidence on the existence or the terms of a contract.’ The courts 

over the years have frequently used it for this purpose (supra at 

p.23) 

 

(22) An offer or an acceptance which is implied from circumstances 

“is as truly an offer or acceptance as one which has been made 

in express terms. The words used or the acts which constitute the 

offer or acceptance are merely the evidence upon which the 

court bases its conclusion.” (Wessels, The Law of Contract in 

South Africa 2nd Edition Vol. 1 1951 at p.27). Evidence of the 

existence of such an agreement, “is not expressed in words or 

gestures or writing but is implied from all the circumstances and 

actions of the parties….from these circumstances and actions 

the court, in order to establish such a contract, must come to the 
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conclusion that there was an implied offer and implied 

acceptance and the parties intended to contract with each 

other; in other words that from the circumstances and by their 

actions the parties in fact intended that a binding contract 

should come into being.” (Frame v Palmer 1950 (3) SA 340 (C) at 

345) 

 

(23) In addition, it was stated by Olivier J in Seeff Commercial and 

Industrial Properties (Pty) Ltd v Silberman 2001 (3) 952 (SCA) at 

958 para (17) that; “if in a particular instance, it is found that the 

offeror has indicated that express notification of acceptance is 

not necessary in order to constitute a binding contract, it follows 

that the offeree’s quiescence will amount to acquiescence, i.e. 

that the offeree’s failure to object to and reject the offer will justify 

an inference that the offer has been accepted. (See McWilliams 

v First Consolidated Holdings (Pty) Ltd 1982 (2) SA 1 (A) t 10; 

Collen v Rietfontein Engineering Works 1948 (1) SA 413 (A) at 429-

430, Commaille v Steyn 1914 CPD 1100 at 1103: ‘Silence is 

equivalent to consent when it is one’s duty to speak.’) 

Joubert, General Principles of the Law of Contract, 1987 at p 44) 

gives the following exposition: “The vital characteristic of the 

acceptance is, however, its coincidence with the offer. There 

can only be consensus if the offer and acceptance agree with 

one another in content. Both parties must intend to create the 

same contract or transaction.” 

I fully associate myself with the above well crafted formulation of 

our legal principles. They apply squarely in the instant case. In the 

instant matter, Mrs. Tame testified under cross-examination that, 

“although the preferred practice to be followed when a client 

requested an increase in cover was confirmation in writing, this 

was not always feasible as some clients did not have access to a 
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fax or e-mail where they required an immediate increase in 

cover”   

 

(24) To establish a tacit contract the traditional approach has been 

that the Plaintiff must prove that the Defendant was fully aware 

of all the circumstances connected with the transaction, that its 

conduct or act was unequivocal, that is consistent with no other 

reasonable interpretation than an intention to contract as 

alleged by the Plaintiff, and that the alleged tacit consent, as a 

matter of inference, must have been intended by the parties. 

This “no other reasonable interpretation” test was restated in 

Standard Bank of South Africa Ltd and Another v Ocean 

Commodities Inc and Others 1983 (1) SA 276 (A) at 292 B-C. 

 

(25) In casu when Mrs. Menezes phoned Mrs. Tame and “instructed” 

her to increase the existing insurance cover, the latter accepted 

(agreed) and even went so far as to have the former advised 

that the premiums would correspondingly increase by an 

amount of R150 per month. It is common knowledge that the 

premiums were paid by way of debit order which the 

underwriters had the right to adjust in accordance with the 

proposed and accepted insurance cover. This was indeed in the 

words of Innes JA in Pieters & Co. v Solomon supra, ‘an offer 

made in plain and unambiguous language’ clearly understood 

by Mrs. Tame (the underwriter) in its ordinary sense and most 

certainly accepted by her bona fide. This in my view brought 

about a binding agreement. What Mrs. Tame subsequently did 

or sought to do by sending an assessor to assess the desirability to 

increase the cover, is most certainly irrelevant. Her evidence to 

the effect that she needed this assessment because the Plaintiff 

was “premium conscious” constitutes nothing but unexpressed 
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reservation hidden in her mind. Such reservations are totally 

irrelevant and they fall to be ignored. Moreover, the Plaintiff was 

not privy to the existence of such reservations. 

 

(26) However, in Joel Melamed and Hurwitz v Cleveland Estates (Pty) 

Ltd 1984 (3) SA 155 (A), the Court, contending that this traditional 

approach required a higher standard of proof regarding the 

drawing of inferences from proved facts, formulated a slightly 

different approach and proposed a ‘preponderance of 

probability’ test whereby  “a court may hold that a tacit contract 

has been established, where by a process of inference it 

concludes that the most plausible probable conclusion from all 

the relevant proved facts and circumstances is that a contract 

came into existence.” See also in this regard Plum v Mazista Ltd 

1981 (3) SA 152 (A) at 163 H-164 C, where the court held that “a 

contract by conduct will only be established where, ‘by process 

of inference….the Court concludes that….the most plausible 

probable conclusion from all the relevant proved facts and 

circumstances in that contract (being offer, acceptance and 

consensus) came into existence.’ (See also Spes Bona Bank Ltd v 

Portals Water Treatment South Africa (Pty) Ltd 1983 (1) SA 978(A) 

and in support of this an article by RD Sharrock, ‘More on the 

Spes Bona case and Theories of Contract’, SALJ 1984 Vol. 101, p 

1). In Muhlmann v Muhlmann 1984 (3) SA 102 (A) the Court 

observed that, “the test whether a tacit contract was made is 

based on whether it is more probable than not that such an 

agreement had been reached; it is not as strict as the test that 

the conduct relied on is inconsistent with any other reasonable 

interpretation.” 
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Christie in Law of Contract supra page 94 – 95 contends that the 

two tests are irreconcilable and argues for a synthesis of the two, 

which requires a three stage enquiry, namely 

(i) The first stage is to decide on the preponderance of 

probabilities what facts have been established. 

(ii) The second stage is to decide (also on preponderance of 

probabilities) what conclusion consistent with those facts is 

likely to be correct. 

(iii) At the third stage “the Court is looking through the eyes of 

the parties at their conduct and the circumstance, and 

unless that conduct and those circumstances were so 

clear, so unequivocal and so unambiguous that the parties 

must have regarded themselves as being in agreement 

there is no contract.” 

 

(27) However, in Muller v Pam Snyman Eiendomskonsultante Edms 

Bpk 2001 (1) SA 313 (C) at 320, the Court (Comrie J et Ngwenya 

J) disagreed with Christie’s ‘synthesis approach’ and expressed 

preference for the traditional test, the only reasonable 

interpretation test “provided it was applied in a common-sense 

and business-like manner.” See also Nedcor Bank Ltd v 

Withinshaw Properties (Pty) Ltd 2002 (6) SA 236 (C) at 247 para 

31). Christie’s ‘synthesis approach’ provides another interesting 

dimension for the legal brains to “feed on”. For purposes of the 

present case, in my view, one need not go beyond the 

traditional test applied “in a common-sense and business-like 

manner.” (See Pam Snyman Eiendomskonsultante Edms Bpk 

supra.) 
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MRS. TAME AS AN AGENT 

(28) Authorization is “a unilateral juristic act whereby the principle 

creates the legal machinery by means of which legal 

relationships can be created, altered or extinguished between 

him or herself and a third person via the representative. By the 

authorization the principle not only empowers the representative 

to act on his or her behalf, but also indicates to third persons his 

or her will to be bound by acts performed on his or her behalf by 

the representative acting within the scope of the authority.” 

(LAWSA, Vol. 1(r), para 189). In Dicks v SA Mutual Fire and 

General Insurance Co. Ltd. 1963 (4) SA 501 (N) at 505 the 

following construction of some importance appears: 

“The multiplicity of possible combinations of factors relevant to 

the determination of the scope of an agent’s authority, defies the 

formulation of a general rule or presumption,”  

The requirements for holding a principal liable on the basis of the 

ostensible authority of its acknowledged agent were articulated 

in NBS Bank Ltd. v Cape Produce Co. (Pty) Ltd. and Others 2002 

(1) SA 396 (SCA) para 26 at 412 C – E. The conduct of the 

principal must have been “such as to entitle the party concerned 

to believe that the person purporting to act on the principal’s 

behalf was authorized to transact a contract of the kind in 

question.” (See South African Eagle Insurance Co. Ltd. v NBS 

Bank Ltd 2002 (1) SA 560 (SCA) p 575 para 31; Glofinco v African 

Bank Ltd (t/a United Bank) 2001 (2) SA 1048 (W) at 1058 H – I and 

1059 D – E). In LAWSA, Vol. 1. para 1 (r) 184, the following self 

explanatory exposition appears, namely:  

“As it is the representative and not the principle that concludes 

the juristic act the question whether the parties to the juristic act 

were in agreement has to be determined with reference to the 

intention of the representative. The principal’s intention is not 
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relevant to the question whether the consensus necessary to 

bring the contract into being existed or did not exist. If consensus 

exists between the representative and the third person, there is 

agreement regardless of what the principle’s intention may have 

been.” 

Consequently, “the intention and the acts of the agent must be 

taken into consideration in deciding whether a contract has 

come into existence.” (LAWSA Vol. 12 (r) para 131.)   

 

(29) In Petersen v Incorporated General Insurances Ltd 1982 (3) SA 1 

(C) the Court found that an individual employed by the insurer in 

a position of seniority had the authority to grant interim cover to 

an existing client, who had existing cover with the company and 

wished to replace or add a vehicle. The undisputed evidence is 

that, if cover has been granted orally over the telephone, it 

attaches until the company cancels it, whether the premium has 

been paid or not and whether an endorsement has been issued 

or not is immaterial. In amplification the Court stated thus: “The 

agreement, if there was one, must therefore be found in the 

telephone conversation. The fact that the Plaintiff afterwards 

might have thought he was insured does not prove the 

agreement. The question is whether the nature and contents of 

the telephone conversation is such that one can say an 

agreement was concluded, that there was consensus ad idem 

between the Plaintiff and Boyce.” The questions asked by the 

Court in the Petersen matter supra were:  

(i) did Mrs. Boyce have authority, actual or ostensible, 

to grant interim cover; and if so 

(ii) did Mrs. Boyce grant interim cover or what was the 

contract bearing in mind the facts? 
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In the instant matter it is hardly necessary to ask the questions the 

Court had to ask in the Petersen case. It is common cause that 

Mrs. Tame had the authority to accept an offer and conclude a 

contract on behalf of the principal, namely, the First Defendant. 

The question is rather did the contract in fact come into 

existence? 

 

(30) In Cornelissen v Equitable Fire Insurance Company 1861 4 S.35, 

Miller J commented as follows: 

“thus as far as the public dealing with insurance companies is 

concerned, I consider the true test not what the objections raised 

after the loss, but would any objection or doubt of power 

whatever have been entertained had there not been a loss? I 

cannot but conclude, even if the agent may be considered as 

regards his company to have gone beyond his direct authority, 

that the Plaintiff dealing with him was justified in assuming that he 

was empowered to act as he did.” 

 

(31) In addition, the broker has a duty to act with reasonable care 

and skill. (Stander v Raubenheimer 1996 (2) SA 670 (O). An insurer 

need only bear the consequences of a juristic act concluded by 

a person on his behalf if that person has actual or ostensible 

authority to perform the act on behalf of his principle. (Stone v 

Reliance Mutual Insurance Society Ltd (1972) 1 Lloyd’s Rep 469). 

“The broad principle is that an agent cannot work as an agent 

unless he has authority to give verbal cover.” (Murfitt v The Royal 

Insurance Company Ltd (1922) L1.L. Rep. 191 KB). Lenaerts v JSN 

Motors (Pty) Ltd and Another 2001 (4) SA 1100 (W) is authority for 

the formulation, namely: 

“on general principles it seems clear enough that the position in 

South African law is that an insurance broker performs a 
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mandate on behalf of the insured. Accordingly he/she owes the 

insured a duty to exercise a reasonable care and skill in the 

execution of the mandate. This is the fundamental quality of the 

duty owed.” It is thus part and parcel of the broker’s general duty 

to use reasonable care to see that the insured is covered. Mrs. 

Tame was duty bound to use reasonable care to see that the 

insured is covered. 

 

GOOD FAITH IN CONTRACT 

(32) Davis J in Standard Bank of South Africa Ltd v Prinsloo and 

Another (Prinsloo and Another Intervening) 2000 (3) SA 576 (C) at 

585D observed thus:. 

“Good faith does not depend on an analysis of abstract ethical 

principles but rather is based upon ordinary business decency.” 

This standard should ordinarily infuse the whole process by which 

a contract is concluded. JP van Niekerk in an article, ‘Something 

to be done about insurer bad faith’ 1998 10 SA Mercantile Law 

Journal, points to the existence in American Courts of the tort of 

bad faith. ‘Liability is imposed upon an insurer for breach of its 

implied duty to act in good faith and fairly in handling the claim 

of an insured, namely a duty not to withhold unreasonably 

payments due under a policy but to act fairly and in good faith 

in discharging its contractual responsibilities. (Gruenberg v Aetna 

Insurance Company (510 P 2 cnd 1032 (SC Cal, 1973). 

 

(33) I fully associate myself with the following lucid observations made 

by Davis J in an obiter dictum in Mort NO v Henry Shields-Chiat 

2001 (1) SA 464 (C) at 475 C – F, namely: 

“Parties to a contract must adhere to a minimum threshold of 

mutual respect in which ‘the unreasonable and one-sided 

promotion of one’s own interest at the expense of the other 
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infringes the principle of good faith to such a degree as to 

outweigh the public interest in the sanctity of contracts’ 

Zimmerman (supra at 259-60)….The task is not to disguise equity 

or principle but to develop contractual principles in the image of 

the Constitution.” See also the case of Shoprite Checkers (Pty) Ltd 

v Bumpers Schwarmas CC and Others 2002 (6) SA 202 (C) (at 215 

I – 216B) where the following appears:  

‘This concept of good faith is congruent with the underlying vision 

of our Constitution…..to the extent that our Constitution seeks to 

transform our society from its past, it is self-evident that apartheid 

represented the very opposite of good faith…..Our Constitution 

seeks to develop a community where each will have respect for 

the other and in which integrity in government as well as in the 

exercise of power will be of paramount concern. To rely on the 

strict written words of a contract and to ignore an underlying oral 

agreement which not only shaped the written agreement but 

which forms part of the essential consensus would be to enforce 

the very antithesis of integrity and good faith in contractual 

arrangements.’ Similarly in MacGillivray on Insurance Law (4th 

Edition) Sec. 708, the author cites Smith v Accident Insurance 

Company, L.R. 5 Ex. 302, where at pages 308 – 309 Kelly, C.B. 

says: 

‘Now, I entirely agree with the observation of Willes J, in Fitton’s 

case, that it is extremely important with reference to insurances 

that there should be a tendency rather to hold for the assured 

than for the company, where any ambiguity arises on the face of 

the policy.’ (Kliptown Clothing Industries (Pty) Ltd v Marine and 

Trade Insurance Co of SA Ltd 1961 (1) SA 103 (A)). 

 

(34) In the instant case there is no ambiguity which arises. This is not a 

question of finding in favour of the assured against the insurance 
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company. The fact of the matter is simply that the First 

Defendant authorized and/or mandated the Second Defendant 

to act as its agent in concluding, altering, amending, varying 

existing insurance policies. It is not necessary that I concern 

myself with what I regard as trivial difference on a peripheral 

issue between what Mrs. Menezes and Mrs. Tame said. Here I 

have in mind the issue over whether Mrs. Tame stated to Mrs. 

Menezes that she had entered the changes onto her computer. 

It is my view that the Plaintiff proved its case through the 

evidence of the very two persons who were party to the 

telephonic discussion that took place on the morning of 19 

December 2001. These two persons fully corroborated each 

other on all the material aspects. Mr. Jeffrey submitted that an 

insurance contract (and any variation thereof) is complete only 

when the insurer accepts the proposal unconditionally. He went 

on to submit that what constitutes an acceptance by the insurer 

depends on the circumstances of each case. Relying on Gordon 

and Getz, The Law of Insurance 4th ed. p136 he concluded this 

submission by stating that the acceptance may be implied from 

the insurer’s conduct. 

 

(35) Needless to mention that the First Defendant substituted himself 

by appointing an agent whom he fully authorized to conclude 

‘insurance contracts, vary, alter and amend the existing ones.’ In 

casu the proposal and/or offer was accepted by Mrs. Tame 

unconditionally on behalf of the First respondent. The 

circumstances attendant to the matter as a whole do not only 

suggest an acceptance, but the acceptance was expressed in 

no uncertain terms by Mrs. Tame. This acceptance as expressed 

was not dependent on any fulfillment of any other condition by 

the Plaintiff. I do not agree with Mr. Jeffrey’s submission that 
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seeing that according to Mrs. Tame the report of the assessor on 

the adequacy of the cover was outstanding, there was therefore 

no consensus. I have already set it out above in this Judgment 

that unexpressed reservations existing only in the mind of Mrs. 

Tame fall to be ignored. The offer or proposal made 

telephonically by Mrs. Menezes was indeed made seriously, 

unequivocal and animo contrahendi. It therefore fully complied 

with how in law an offer should be made. It indeed was a 

statement that ordinarily would appear to the reasonable man, 

the bonus paterfamilias, to have been intended to create legal 

relations. 

 

CONCLUSION 

(36)  I come to the conclusion that indeed on 19 December 2001   

when Mrs. Jenny Menezes of the Plaintiff company telephonically 

instructed the Second Defendant (represented by Mrs. Tame) to 

increase the insurance cover, an agreement came into existence 

in terms of which the sum insured under the fire section of the 

policy was increased from R575 000.00 to R1 million and the 

business interruption section from R360 000.00 to R650 000.00 

respectively. The First Defendant on whose behalf the Second 

Defendant acted is most certainly bound by the said agreement. It 

follows from this conclusion to which I have arrived that the Plaintiff 

as a successful party is entitled to its costs.  

 

ORDER 

(37) In the circumstances I make the following order:  

(a) Judgment is hereby granted in favour of the Plaintiff 

against the First Defendant for the Payment of an amount 

or amounts which the Plaintiff is able to prove. 
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(b) The First Defendant is hereby ordered to pay the Plaintiff’s 

costs. 

 

 

 

__________________ 

DLODLO, J  


