
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 
 
 
         CASE NO:  74/06 
 
 
In the matter between: 
 
 
THE MINISTER OF SAFETY AND SECURITY   APPELLANT 
 
 
and 
 
 
ANTUS VAN NIEKERK       RESPONDENT 
 
 
 

RESPONDENT’S SUPPLEMENTARY HEADS OF ARGUMENT 
 
 

A. INTRODUCTION: 

1. The Respondent seeks leave to file short Supplementary Heads of Argument in 

response to the Appellant’s Supplementary Heads of Argument, a draft of 

which was handed to the Respondent’s legal representatives on 23 April 2007.   

The Respondent’s Supplementary Heads will be limited to a synopsis of the 

Respondent’s approach to certain of the fresh issues raised by the Appellant.  
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B. THE PROPER CONSTITUTIONAL APPROACH: 

1. The Respondent does not attack the constitutionality of Section 40 of the 

Criminal Procedure Act.  The Respondent does not concede that Section 40 the 

Criminal Procedure Act falls in the category of statutory provisions which 

authorizes detention without trial and thus imposes a limitation on the rights to 

equality, dignity and freedom.  Such a limitation is only constitutionally 

justifiable in terms of Section 36 (1) of the Constitution.   

 

2. Statutory provisions which permitted detention without trial of this nature 

included Sections 16, 19, 20, 28 – 41 of the now repealed Mental Health Act 18 

of 1973; Section 16 (1) of the now repealed Aliens Control Act 96 of 1991; 

Sections 29 and 50 of the now repealed Internal Security Act 74 of 1982 and 

Section 185 of the Criminal Procedure Act 51 of 1977.  This provision remains 

on the Statute Book despite its dubious constitutionality.1 

                                        
1 Viljoen:  Bill of Rights Compendium 3B – 38. 
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3. In casu the Respondent’s rights to equality, dignity and freedom was impaired 

by the action of police officials who arrested him unlawfully when they 

exercised the discretion afforded them in terms of Section 40 of the Criminal 

Procedure Act in a manner which does not accord with our law.   

 

4. It is with respect not the analysis and interpretation of Section 40 of the 

Criminal Procedure Act which requires scrutiny but the conduct of the police 

officials in question who exercised their discretion to arrest the Respondent. 

 

5. The Respondent is in respectful agreement with the Appellant’s analysis of the 

constitutional position set out in paragraphs 9 – 20 of their Heads.  This seems 

to be the generally accepted position as is apparent from the various 

commentators referred to by the Appellant.  It is submitted that the implication 

which the Appellant seeks to draw in paragraph 21 of his Heads is, with 
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respect, incorrect.  The question whether there has been an infringement of an 

individual’s fundamental rights cannot be dependent on the duration of the 

interference with that right. 

 

6. The Respondent further respectfully agrees with the Appellant’s analysis in 

paragraphs 22 – 31 of his Heads subject to what is set out below.   

 

7. It has been suggested (correctly it is submitted) that the prohibition of 

arbitrariness is at the core of the principle of legality which forms part of the 

rule of law.2  The Canadian approach has been to hold that where a discretion 

to deprive a person of freedom is conferred by legislation, the power will be 

arbitrarily if there are insufficient or inadequate criteria to govern its exercise.3  

It would appear that this Court has not laid down any similar requirements with 

                                        
2 Currie and De Waal:  The Bill of Rights Handbook 5th Edition 296 note 14. 
3 Currie supra at 296 note 14 and the cases referred to therein.   
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reference to the prohibition of arbitrariness which presently requires little more 

than a legal basis for the deprivation of freedom.4 

 

8. However, the considerations which a police official is trained and expected to 

take into account when exercising his/ her discretion to arrest, has been clearly 

set out in the standing order and instructions annexed to the Respondent’s 

main Heads of Argument.5 

 

9. The Appellant refers to the starting point that deprivation of freedom would be 

for a just cause if it were in accordance with the basis tenets of the legal 

system.6  The authors consider it a fundamental tenet of the legal system that 

detention or imprisonment should serve a compelling public purpose such as 

protecting society or an individual from harm or punishing wrongdoing.  The 

measure that is employed should go no further than is necessary to achieve 

                                        
4 Currie supra 296 note 14. 
5 Respondent’s Heads of Argument 16 par 5, 6 – annexures A and B.   
6 The Appellant’s Supplementary Heads of Argument 6 par 19.   
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such a purpose.7  Where there are no less severe measures than depriving the 

individual of his freedom then the interference with his rights cannot be 

unconstitutional.8 

 

10. The Respondent submits that it is of more than passing importance that the 

events which eventually gave rise to his arrest commenced when the police 

started taking people’s fingerprints on a voluntary basis to check whether or 

not the persons present had any outstanding warrants of arrest.9  There exists 

no statutory provision in South African law which authorizes such conduct.  The 

participation of the Respondent in the police exercise was accordingly 

voluntarily.  He was entitled to cease his participation therein whenever he 

wished.  It was after the Respondent had pulled loose and ran away that he 

was chased and caught by the police officials.10  The police officials clearly had 

                                        
7 Currie supra 297. 
8 Currie supra 298. 
9 Record Vol. 2 p 96 lines 17 – 24; p 98 lines 22 – 23; p 145 lines 21 – 23; p 146 lines 2 – 18. 
10 Record Vol. 2 p 145 lines 21 – 23; p 146 lines 2 – 18. 
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no right to pursue and arrest the Respondent because he was unwilling to 

continue his participation in their exercise.11 

 
C. READING DOWN: 

1. It is respectfully submitted that the Appellant’s standing order and instructions 

relating to arrest and detention referred to in the Respondent’s Main Heads of 

Argument correctly sets out the factors which a police official has to take into 

account in exercising his discretion to arrest.12

 

D. ATWATER AND THE USA LAW: 

 

1. The Respondent takes notice of the Appellant’s analysis of the USA law.  It is, 

however, not conceded that this analysis correctly reflects the USA law on the 

point.   

 

                                        
11 Cheadle.Davis.Hayson:  South African Constitutional Law:  The Bill of Rights 2002 p 161. 
12 Respondent’s Main Heads of Argument 16 – 17 par 5, 6. 
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2. Currie13 analyses the USA legal position as follows.  In US Constitutional law, 

substantive due process entails a two-part analysis of a legislative measure 

affecting life, liberty or property.  These are the enquiries of reasonableness 

and proportionality.  The measure may not be unreasonable or arbitrary and 

the means selected to achieve the purpose of the measure must be in 

proportion to that purpose.  The first part of this test is expressly authorised by 

Section 12 (1) (a) of the South African Constitution.  The second part is 

authorised by the requirement that a deprivation of liberty must be for just 

cause.   

 

3. Currie14 points out that a similar approach is taken in German law where a 

deprivation of personal liberty must comply with the principle of proportionality 

routed in the rule of law.  The State is justified in depriving a person of liberty 

only to the extent necessary for liberty and security of themselves or others 

                                        
13 Currie supra 297 – 298 note 23.  
14 Currie supra 298 note 23. 
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and the harm prevented thereby must outweigh the harm that it causes to 

individual liberty.  According to Currie similar principles can be said to underlie 

the European Courts’ jurisprudence.   

 

4. It appears in any event that the decision in Atwater was based on a peculiar 

Texan law.  The decision is further distinguishable from the present matter on 

the facts.   

 

F. THE DISCRETION ISSUE: 

1. It is trite law that Section 40 of the Criminal Procedure Act confers upon a 

police official a discretion to arrest certain persons without a warrant.  The 

jurisdictional facts on which he is to exercise his discretion are set out in 

Section 40.  The various factors which he should take into account in exercising 

his discretion has been laid down in case law, standing orders and instructions 

relating to arrest and detention all referred to in the Respondent’s Main Heads 
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of Argument.15  Police officials are trained to understand that when a discretion 

is granted, the police official who has that discretion must be familiar with all 

possible alternative actions.  He / she must carefully consider all the different 

options and try to prevent infringing the rights of individuals as far as 

possible.16 

 

G. PARAGRAPHS 70 – 79 OF THE APPELLANT’S SUPPLEMENTARY HEADS 

OF ARGUMENT: 

1. Submissions have been made with regard to the Appellant’s view of USA law 

above.  It is, with respect, unnecessary to import the Atwater approach into 

South African Constitutional Law.   

 

2. The submission that the importation of the more generic universal balancing 

test of the USA law (in the event that the Appellant’s analysis of the USA law in 

                                        
15 Respondent’s Heads of Argument 5 – 13; 16 – 17 par 5, 6.  
16 Respondent’s Main Heads of Argument 15 par 4.  
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this regard is correct) would somehow reduce the level of crime in South Africa 

is unfounded.  The Appellant himself does not suggest that wider powers of 

arrest would lead to a reduction in the level of crime.  

 

3. Whilst Section 24 of the Police and Criminal Evidence Act 1984 makes 

interesting reading, it differs only in minor respects from Section 40 our 

Criminal Procedure Act.  The factors which the United Kingdom Act deals with 

which are not specifically referred to in Section 40 the South African Criminal 

Procedure Act, are dealt with in the Appellant’s standing orders and instructions 

on arresting and detaining.   

 

4. As set out above, the South African law contains no statutory provision for an 

arrest for preventative measures.   
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5. The Canadian Criminal code, too, is closely aligned in Section 40 of our Criminal 

Procedure Act, the Standing Orders and Instructions on Arrest and Detention. 

 

6. It is submitted that all factors which a police official is required to take into 

account to exercise his discretion to arrest has been set out in South African 

case law, Section 40 of our Criminal Procedure Act, the Appellant’s Standing 

Orders and his Instructions on Arresting and Detention.  It is not necessary to 

augment these factors.  It would in particular be undesirable to lay down a 

numerus clausus of factors to be taken into account.  As far as the Appellant’s 

list of factors is concerned, he has omitted to refer to one of the most 

important factors, the nature and seriousness of the crime involved.   

 

H. CONCLUSION: 

 The Respondent respectfully persists in his opposition to the application.  
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        HJ VAN DER LINDE SC 

        PH MOUTON 

        M BADENHORST  

 
CHAMBERS 
PORT ELIZABETH 
30 APRIL 2007 
 


