
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA  
 
 
 
         CASE NO: 
 
 
In the matter between: 
 
 
THE MINISTER OF SAFETY AND SECURITY   APPELLANT 
 
 
and 
 
 
ANTUS VAN NIEKERK       RESPONDENT 
 
 
 

RESPONDENT’S HEADS OF ARGUMENT 
 
 

A. INTRODUCTION: 

1. On the afternoon of 9 October 2004 the Respondent, friends and acquaintances 

were socializing in the parking lot outside the Golden Fountain Nightclub, 

Bethelsdorp, Port Elizabeth.  The Respondent arrived there at approximately 

14:30.  By the time he had consumed about two quarts of beer and one or two 

small glasses of other alcohol, 10 to 15 police vehicles arrived at the scene.  This 

was approximately 16:45.  The police vehicles represented different components 



 2

of the South African Police Services amongst whom members of the Port 

Elizabeth Dog Unit.  The members of the South African Police Services had 

embarked on a crime prevention operation in the Bethelsdorp area1.   

 

2. The Respondent further respectfully refers to paragraphs 1 – 6 of the Appellant’s 

Heads of Argument. 

 

B. THE DIRECTIONS OF THE ABOVE HONOURABLE COURT DATED 1 

DECEMBER 20062 

1. The above Honourable Court issued directions as set out in paragraph 7 of the 

Appellant’s Heads of Argument. 

 

2. It was the Appellant’s case in the trial court that the Respondent had committed 

in the presence of his officials the offence of being drunk and disorderly (such 

                                        
1 Judgment Vol. 5 p 328 line 19  - p 329 line 6 
2 Record Vol. 6 p 481 - 2 
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not being an offence falling within the ambit of Schedule 1 of the Criminal 

Procedure Act 51 of 1977).  The police officials in question were accordingly not 

in the situation assumed in the directions issued by the above Honourable Court 

on 1 December 2006.   

 

3. It is submitted that the submissions made on behalf of the Respondent in what 

follows are applicable to the duties of a police officer and as to whether he or 

she may summarily arrest and detain the person in question both on the facts 

postulated in the said directive of the above Honourable Court and on the proven 

facts in the instant matter.   

 

 

C. THE APPLICABLE LEGISLATION: 

1. The Respondent takes note of the applicable legislation as referred to by the 

Appellant in paragraph 13 of his Heads of Argument.  



 4

 

2. In addition to the aforegoing, the Respondent respectfully submits that Sections 

38; 50 and 59 of the Criminal Procedure Act 51 of 1977 are applicable.  Section 

38 sets out the methods of securing attendance of an accused in court.  Section 

50 deals with the procedure after arrest.  Section 59 deals with bail before the 

first appearance of an accused in a lower court.   Sections 73; 9 (1) and (2); 10; 

14; 33; 35 (1) (f)4 and 395 of the Constitution of the Republic of South Africa Act 

108 of 1996, too, are applicable.    

 

D. THE LEGAL POSITION: 

1. The Respondent respectfully associates himself with the legal position as set out 

in paragraphs 15 – 38 of the Appellant’s Heads of Argument.  

                                        
3 Sections 7 provides that the Bill of Rights is a cornerstone of democracy in South Africa which enshrines 
the rights of all people in our country affirming the democratic values of human dignity, equality and 
freedom. The State must respect, protect, promote and fulfill these rights.   
4 Sections 9 (1) and (2) contain the equality provisions.  Section 10 is the dignity clause.  Section 14 
ensconces the right to privacy.  Section 33 deals with just administrative action and Section 35 (1) (f) 
deals with the rights of arrested, detained and accused persons specifically the right to communicate with 
and to be visited by that person’s chosen medical practitioner.   
5 Section 39 enjoins the interpreter of the Bill of Rights to promote the values that underlie an open and 
democratic society based on human dignity, equality and freedom.  The interpretation of any legislation 
must promote the spirit, purport an object of the Bill of Rights.   
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2. It is submitted that the applicable legislation should be interpreted in the manner 

required in Sections 7 and 39 of the Constitution referred to above.   

 

3. The South African common law has always regarded arrest as unnecessary 

where the offence was minor and the person in question would stand trial when 

summonsed to appear in court.     

 

3.1 In Willemse and Others v Lategan6 at 337 – 8 it was held that the liberty 

of the subject should not be trifled with by arresting him or her for a 

minor offence without reasonable grounds for believing that a summons 

to appear in court would not be obeyed.  

 

                                        
6 1895 SC 335 
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3.2 In Nyalasa v Dungwa7at 464 – 5 it was held that the ordinary mode of 

procedure for breach of a municipal regulation is by means of a summons 

except in those cases where the law has provided otherwise.   

 

3.3 In Macdonald v Kumalo8at 301 it was held that the object of the arrest of 

an accused is to ensure his attendance in court and not to punish him for 

an offence of which he has not been convicted.  A person against whom a 

charge has been preferred should therefore be summonsed and not 

arrested unless there are good reasons for believing that he will not 

appear in answer to a summons.   

 

3.4 In Rex v Kleyn and Another9 at 293 – 4 it was held that the arrest of a 

man for a trivial offence should be avoided if possible because an arrest is 

a serious matter.  It is a violent interference with his private life and may 

                                        
7 1912 EDL at 10 and 463 
8 1927 EDL 293 
9 1937 CPD 288 
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cause serious inconvenience and loss to him and to others.  It is moreover 

in the public interest that the administration of the criminal law should be 

carried out with the minimum interference with the private lives of 

individuals.   

 

3.5 In Tsose v Minister of Justice and Others10at 17 G – H  it was held that an 

arrest is in general a harsher method of initiating a prosecution than 

citation by way of summons but if circumstances exist which make it 

lawful under a statutory provision to arrest a person as a means of 

bringing him to court, such an arrest is not unlawful even if it is made 

because the arrestor believes that the arrest will be more harassing than 

the summons. 

 

                                        
10 1951 (3) SA 10 (AD) 
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It was held at 17H that a person should not be arrested where there is no 

urgency and the person to be charged has a fixed and known address.  In 

such cases it is generally desirable that a summons should be used.  It 

was held that there existed no rule of law that requires the milder method 

than the harsher when both would be equally effective in bringing the 

person into court.   

 

3.6 Du Toit et al:  Commentary on the Criminal Procedure Act 5 – 1 submits 

that the correctness of this dictum in post constitutional South Africa is 

questionable.  

 

3.7 In S v More11 at 608 E it was held that the rights given police officials in 

terms of the Criminal Procedure Act 51 of 1977 does not mean that the 

arrest is a proper procedure.  A person should not be deprived of their 

                                        
11 1993 (2) SACR 606 (W)  
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liberty lightly.  Where other methods exist to secure their arraignment 

before court it is undesirable to arrest them in cases of less serious 

offences.   

 

4. The rights of a subject which are interfered with by arrest have been ensconced 

in the Bill of Rights Chapter 2 of the Constitution Act 108 of 199612. 

 

4.1 Mureinik13 at 32 emphasised that the new constitution is a bridge from a 

culture of authority to a culture of justification in which every exercise of 

power is expected to be justified.  It underpins a new order of a 

community built on persuasion not coercion.  The chief strut is the Bill of 

Rights. 

 

                                        

t r

12 Sections 9 (1) and (2); 10; 12; 14; 33; and 35 
13 1994 (1) Sou h African Jou nal on Human Rights 31  
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4.2 Plasket14 at 174 emphasises that arrest without warrant is the most 

oppressive means of initiating a prosecution and also the least controlled.  

Tsose’s case supra in which it was held that there is no rule of law that 

requires a milder method of bringing a person into court dealt with the 

law in the context of a constitution which had as its major pillar the 

sovereignity of parliament15.  The Bill of Rights in Chapter 2 of the 

Constitution places a specific obligation on the State to respect, protect, 

promote and fulfill the rights in the Bill of Rights16.  The reference is to 

Section 7 (2) of the Constitution.  The rights to human dignity and to 

freedom are entrenched in the Bill of Rights17.  The subject further has 

the right to just administrative action18. 

 

                                        

 

14 1998 South African Journal of Criminal Justice 173 
15 p 177 para 2.   
16 p 177 para 2 
17 Sections 10 and 12 of the Constitution 
18 Section 33 of the Constitution  
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4.3 In Louw and Another v Minister of Safety and Security and Others19 it was 

held that an arrest is a drastic interference with the rights of the individual 

to freedom of movement and dignity which should only be the last resort 

as a means of producing an accused person or a suspect in court20.  If an 

accused or a suspect does not present a danger to society, will in all 

probability stand his trial, will not abscond, will not harm himself and is 

not in danger of being harmed by others, and may be able and be keen to 

disprove the allegations against him or her, an arrest will ordinarily not be 

the appropriate way of ensuring the accused’s presence21.  The pre-

constitutional approach reflected in Tsose’s case supra that no rule of law 

requiring the milder method of bringing a person into court to be used 

exists had to be revisited22.  The police are obliged to consider where a 

charge has been laid for which a suspect might be arrested whether there 

are no less invasive options to bring the suspect before the court than 

                                        
19 2006 (2) SACR 178 (T) 
20 at 185 b  
21 at 185 d 
22 at 185 H and 186 B 
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arrest.  If there exists no reasonable apprehension that the suspect will 

abscond or fail to appear in court should the suspect not be arrested then 

it is constitutionally untenable to exercise the power of arrest23.  If an 

accused or suspect does not represent a danger to society, will in all 

probability stand trial, will not abscond, will not harm himself, is not in the 

danger of being harmed by others and may be able and keen to disprove 

the allegations against him or her, an arrest will ordinarily not be the 

appropriate way of ensuring the accused’s presence24 

 

4.4 The learned Judge who wrote the judgment in Charles v Minister of Safety 

and Security25 did not agree with the conclusion reached by the learned 

Judge in the Louw case supra.  In his view the statement in Tsose’s case 

supra that there is no rule of law that requires the milder method of 

bringing a person into court to be used whenever it will be equally 

                                        
23 at 187 d. e 
24 at 185 d 
25 [2006] JOL 172 – 4 (W) 
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effective correctly sets out the existing law26.  The legislator granted a 

peace officer the right to make an arrest in the circumstances set out in 

Section 4027 creating a situation where due compliance with that Section 

by the Peace Officer is lawful and affords him protection against an action 

for unlawful arrest28.  The learned Judge held the view that a Court has 

no right to impose further conditions on such persons.  To do so would 

open a Pandora’s box where the courts would be called upon in cases of 

this type to enquire into what is reasonable in a variety of circumstances 

and Peace Officers would be called upon to make valued judgment every 

time they effect an arrest29. 

 

 

 

                                        
26 at p 11 - 12 
27 Criminal Procedure Act 51 of 1977 
28 at p 12 
29at p 12 
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E. PARAGRAPH 4 OF THE DIRECTIONS DATED 1 DECEMBER 200630 

1. The duties of a police officer in the circumstances postulated in paragraph 4 (a) 

of the said directions have crystallized, with submission, as follows from the 

authorities referred to in the preceding paragraph.  The police officer has a duty 

to consider whether there are no less invasive options to bring the suspect 

before the court than an immediate detention of the suspect31.   

 

2. The police officer in such a situation is not entitled to summarily arrest and 

detain the person in question.  The police officer has to consider whether the 

accused or suspect represents a danger to society, will in all probability stand his 

trial, will not abscond, will not harm himself, is not in danger of being harmed by 

others and may be able and keen to disprove the allegations against him32. 

 

                                        
30 Record Vol. 6 p 481 - 2 
31 Louw’s case supra at 187 d 
32 Louw’s case supra at 185 d 
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3. In considering the above-mentioned factors, the police officer in question will, 

with submission, have regard to whether the person in question is known to him, 

has a fixed abode, has permanent employment, has ties with the community in 

question, the seriousness of the offence, the criminal sanction for the offence in 

question, and whether he will interfere with a witness or otherwise endeavour to 

evade or defeat the ends of justice.    

 

4. The approach above has been adopted in the Applied Law Course For Police 

Officials33.  Police officials are trained to understand that when a discretion is 

granted, the police official who has that discretion must be familiar with all 

possible alternative actions.  He/she must carefully consider all the different 

options and try to prevent infringing the rights of individuals as far as possible.  

This will ensure that the police official properly apply his / her mind to the case.  

An example is mentioned.  A person commits a minor offence in the presence of 

                                        
33 See Joubert:  Applied Law for Police Officials 2nd Edition 
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a police official.  The police official knows the name of this person and knows 

that this person has been living and working at the same place for years.  The 

police official should then not arrest this person since his / her presence in court 

can be secured by means of a summons34.   

 

5. Reference to the duty and factors to be taken into account in the exercise 

thereof is further contained in the Appellant’s Standing Order35.  A copy thereof 

is annexed to the Respondent’s Heads of Argument marked “A”.  Reference is 

respectfully made to paragraphs 1 – 5 thereof.   

 

6. The Respondent’s National Commissioner circularized instructions relating to the 

arrest and detention of suspects to all Division Commissioners, all Provincial 

Commissioners, all Heads, all Commanders, all Section Heads, all Station 

Commissioners and Unit Commanders, all Deputy National Commissioners, the 

                                        
.34 See Joubert supra at p 19 para 3.2 1 

35 Standing Order (G) 341 issued by Consolidation Notice 50 / 1999 



 17

Chief of Staff and Secretary on 9 May 2005.  A copy of the circular is annexed to 

the Respondent’s Heads of Argument marked “B”.  Reference is respectfully 

made to paragraphs 5, 6, 7, and 15.   

 

7. It is submitted that the conclusion reached by the Appellant in paragraph 71 of 

his Heads is clearly untenable.   

 

F. THE FACTS BEFORE AND THE FINDINGS OF THE COURT A QUO: 

1. Section 59 (1) (d) and (e) of the Eastern Cape Liquor Act 10 of 2003 provides 

that no person may be drunk and disorderly in or on the locations referred to 

therein36.  Section 59 (1) (e) of that Act prohibits any person from consuming 

any liquor in any road, street, lane or thoroughfare or on vacant land adjacent 

                                        
36 These locations include roads, streets, lanes, thoroughfares, squares, parks or markets; shops, 
warehouses or public parking garages; any form of public transport; and any place of entertainment, 
café, eating-house or race course or any other premises or place to which the public has or is granted 
access, irrespect of whether access is granted against payment or is restricted to any categories of 
persons or not.    
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thereto, in an urban area or other area subdivided into erven or plots with 

streets bounded by such erven or plots37.   

 

2. The Judge a quo concluded that although the Respondent’s critical faculties were 

impaired as a result of the consumption of alcohol and that he was on probability 

louder and more combatative than normal38, the Respondent was not drunk39.  

The Judge a quo held that the Respondent’s version was to be accepted above 

that of the Appellant, that is to say that the Respondent, although his faculties 

had been impaired by the consumption of alcohol, was not drunk40.  The learned 

Judge held that the Plaintiff, according to the Appellant’s evidence at the trial, 

had sufficient control over his faculties to understand his constitutional rights and 

                                        
37 The Respondent was not charged with the offence created in Section 59 (1) (e) of the Eastern Cape 
Liquor Act 10 of 2003. 
38 Judgment Vol. 5 p 340 lines 11 - 23 
39 Judgment Vol. 5 p 341 lines 1 - 19 
40 Judgment Vol. 5 p 348 lines 20 - 22 
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could therefore not have been as drunk as the Appellant contended41.  It is 

respectfully submitted that the learned Judge cannot be faulted in this finding42. 

 

3. As far as the second element of the crime in question is concerned43, the Judge a 

quo held that there was no disorderly conduct on the Appellant’s version which 

warranted his arrest or detention44.  As set out above, the Judge a quo preferred 

the version of the Respondent to that of the Appellant45. The reasoning of the 

Judge a quo appears from the judgment46. 

 

4. The Judge a quo in any event held that even if he was to accept that the 

Appellant was drunk and disorderly he was not satisfied that the Appellant had 

                                        

)

41 Judgment Vol. 5 p 344 lines 13 – 21; p 345 lines 5 – 11 and p 349 lines 10 - 16 
42 Cf Moses v Minister of Law and Order 1995 (2) SA 518 (C) at 522 B – E; Lea and Others v Minister of 
Law and Order and Others unreported judgment of the High Court of South Africa (South Eastern Cape 
Local Division  Case No. 2857/92 dated 20 June 1994 annexed marked “C” at p 24 
43 the element of ‘disorderly’ 
44 Judgment Vol. 5 p 341 lines 1 - 4 
45 Judgment Vol. 5 p 348 lines 20 - 22 
46 Judgment Vol. 5 p 349 lines 5 - 16 
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exhausted the option of using a written notice to ensure the presence of the 

Respondent in Court and that there was no alternative to actual arrest47. 

 

5. The Judge a quo further rejected the evidence on behalf of the Appellant that 

the police practice of keeping drunk persons in detention for four hours to dry 

out, was justifiable48.  The Appellant’s witness conceded that he could have 

secured the Respondent’s attendance at Court without arresting him49. 

 

6. The Appellant, with respect, embarks on a fruitless analysis of the minutiae of 

the evidence in paragraphs 72 – 74 of his Heads of Argument.   

 

7. The Judge a quo, with respect, carefully evaluated the evidence of Dr Volkwyn50.  

The Judge a quo further dealt with the probabilities inherent in the version of the 

Appellant as against that of the Respondent as to the manner in which the 

                                        
47 Judgment Vol. 5 p 349 lines 17 - 25 
48 Judgment Vol. 5 p 349 line 25 – p 350 line 16 
49 Record Vol. 4 p 299 lines 21 - 25 
50 Judgment Vol. 5 p 343 lines 1 - 10 
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Respondent sustained his injuries.  He found, on the probabilities, that the 

Respondent was assaulted by police officials51. 

 

8. The evidence tendered on behalf of the Appellant was clear that any behaviour 

on the part of the Respondent which could be typified as disorderly, occurred 

subsequent to his arrest52. 

 

9. The evidence tendered on behalf of the Appellant was further to the effect that 

the arresting officer knew that he had other options than arresting the 

Respondent to bring him before court53.  Instead the arresting officer intended to 

detain the Respondent in terms of normal police procedure for at least four hours 

until he was allegedly sober enough to impart requisite information to him54.   

 

                                        
51 Judgment Vol. 5 p 346 line 19 
52 Record Vol. 4 p 280 line 15; p 283 lines 6 – 15; p 289 lines 5 – 20; p 290 lines 15 – 23; p 280 lines 10 
- 22 
53 Record Vol. 4 p 299 lines 21 - 25 
54 Record Vol. 4 p 302 lines 11 - 19 
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10. The submissions on behalf of the Appellant on page 50 of his Heads of Argument 

paragraph (ee) do not have a foundation in the facts.  There was no evidence 

that the Respondent represented a danger to society.  The Respondent had a 

fixed abode and place of employment and there was no indication at all that he 

would not stand his trial.  It is, with respect, not common cause that the 

Respondent harmed himself:  he was assaulted by police officials.  The Appellant 

is reticent in providing details of other persons who could allegedly harm the 

Respondent.  There is further no evidence that the Respondent was not able and 

not keen to disprove the allegations against him.   

 

11. Insofar as the Appellant’s appeal is directed purely against factual findings of the 

Judge a quo reference is respectfully made to Rex v Dhlumayo and Another55.  

The principles which should guide an Appellate Court in an appeal purely upon 

fact is set out in the judgment56.  These principles are matters of common sense, 

                                        
55 1948 (2) SA 677 (AD) 
56 at p 705 - 706 
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flexible and such as not to hamper the Appellate Court in doing justice in the 

particular case before it.  The advantages of the Trial Judge in seeing and 

hearing the witnesses and in being steeped in the atmosphere of the trial should 

never be overlooked.  The Appellate Court is consequently reluctant to upset 

findings of the Trial Judge on the facts.  The mere fact that the Trial Judge has 

not commented on the demeanor of a witness can hardly ever place the 

Appellate Court in as good a position as he was.  Where there has been no 

misdirection on fact by the Trial Court the presumption is that his conclusion is 

correct.  An Appellate Court should not seek anxiously to discover reasons 

adverse to the conclusions of the Trial Judge.  Where the Appellate Court is 

constrained to decide the case purely on the record the question of onus 

becomes all important.   

 

12. It is submitted that the Appellant has not shown that the findings on fact by the 

Judge a quo should be reversed.  It is further respectfully submitted that the 
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Appellant has overlooked the incidence of the onus.  It is trite law that an arrest 

is prima facie wrongful and unlawful.  It was for the Appellant to prove that the 

arrest was lawful57.  The Appellant failed to prove in the Court a quo on the facts 

that the arrest was lawful.   

 

G. CONCLUSION: 

1. In the premises it is respectfully prayed that it would be in the interest of justice 

that an Order be made that it is unconstitutional for a police officer to arrest a 

person summarily in terms of Section 40 (1) (a) or (b) of the Criminal Procedure 

Act 51 of 1977 in respect of an alleged offence falling within the ambit of 

Schedule 1 to that Act and more so in respect of other minor offences not falling 

within the ambit thereof without first considering whether there are no less 

invasive options to bring the person before Court.    

 

                                        
57 Ralekwa v Minister of Safety and Security 2004 (1) SACR 131 (T) at 134 para [9] 
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2. In the further premises it is respectfully prayed that the Appellant’s application 

for leave to appeal (and therefore the appeal itself) be dismissed, with costs, 

such costs to include the costs of two counsel.   

 

 

HJ VAN DER LINDE SC 

PH MOUTON 

 
 
CHAMBERS 
PORT ELIZABETH 
22 MARCH 2007 


