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The following media summary is provided to assist the media in reporting this
case and is not binding on the Consti utional Court or any member of the 
Court. 
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On 3 May the Constitutional Court will hear an appeal against the judgment 
and order of the Port Elizabeth High Court that the arrest, detention and 
assault of the respondent (Mr Van Niekerk) by members of the South African 
Police Services (SAPS) were unlawful. 

 

Mr Van Niekerk was arrested and detained for approximately four hours on 
account of having allegedly been drunk and disorderly in a public space.  He 
sued the applicant, the Minister of Safety and Security for damages flowing 
from his alleged unlawful arrest, detention and assault.  The merits and 
quantum were separated and the judgment appealed against dealt only with 
the merits.  The Minister unsuccessfully applied in the High Court for leave to 
appeal to the full bench of the High Court and subsequently, to the Supreme 
Court of Appeal.  He applied for leave to appeal against the decision of the 
High Court on the ground that the arrest and detention by the members of 
the SAPS were lawful. 

 

The questions that arise in this matter are what are the duties of a police 
officer who arrests a person believing that such a person has committed an 
offence of being drunk and disorderly in a public place; whether an officer is 
entitled, in such a situation, to summarily arrest and detain the person who is 
believed to have committed the offence in question , or whether, there are 
other factors to be taken into account by the officer in exercising his or her 
powers of arrest in terms of section 40 of the Criminal Procedure Act, 51 of 
1977 and, if so, what are such factors. 

 

The Minister submits that the judgment of the High Court creates an 
untenable situation if it requires that a drunk and disorderly person be issued 
with a warning to appear in court rather than be arrested.  A person who is 
drunk and disorderly poses a great danger of harm not only to him- or 
herself, but also to the public at large.  Only an arrest of the person would 



  

effectively prevent a continuation of the crime in question.  He further 
submits that once a police officer is satisfied that a crime has been committed 
no further factors need to be considered before making an arrest. 

 

Mr Van Niekerk submits that since the object of an arrest in the current 
circumstances was only to ensure his attendance in court, he should only 
have been arrested if good reasons existed for believing that he would have 
absconded.  He maintains that he was not drunk or disorderly and that the 
High Court’s order should be upheld by the Constitutional Court. 
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