
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 
 
        Case No.  
 
In the matter between: 
 
 
MINISTER OF SAFETY AND SECURITY  APPLICANT 
        (Defendant a quo) 
 
 
and 
 
 
ANTUS VAN NIEKERK     RESPONDENT 
        (Plaintiff a quo) 
 
 

AFFIDAVIT OF MICHéLE HEUNIS 

 
 
I, the undersigned 

 

MICHéLE HEUNIS 

 

do hereby make oath and state: 

 

1. I am an adult Senior Superintendent in the employ of the South African 

Police Services, employed as Legal Officer within such legal services. 

 

2. I am duly authorised to make this affidavit and to bring this application 

on behalf of the applicant. 
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3. The facts set out hereafter fall within my own personal knowledge 

unless the context otherwise indicates and are to the best of my 

knowledge and belief true and correct. 

 

4. Insofar as legal submissions are made, those are made on the advice 

of the applicant’s legal advisors. 

 

5. The applicant is the Minister of Safety and Security in his capacity as 

such.   

 

6. On 15 June 2006 His Lordship Mr Justice Matthee (AJ), granted 

judgment in favour of the defendant and made the following order: 

 

“1. The arrest and subsequent detention of plaintiff by the 

defendant on 9 October 2004 was unlawful. 

 

2. The defendant unlawfully assaulted the plaintiff as set out in 

paragraphs 10.1, 10.2, 10.3, 10.4, 10.5, 10.6 and 10.7 of the 

plaintiff’s particulars of claim.  In respect of 10.2 of the 

particulars of claim it is found that the defendant on one 

occasion pushed the plaintiff onto the tar.  In respect of 10.5 of 

the particulars of claim it is found that the plaintiff was kicked 

with booted feet.  In respect of 10.6 it is found that pepper 

spray was used by the defendant.  With respect to 10.7 it was 
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found that violence was only used when the plaintiff was loaded 

into the Police van. 

3. The defendant is to pay the costs of the plaintiff together with 

interest thereon at the legal rate from the date of taxation to 

date of payment thereof.” 

 

A copy of the said judgment is annexed hereto as annexure ‘A’.  

 

7. Where reference is made in the order to the ‘defendant’, being the 

applicant in this matter, it is clear that such reference should have 

been to members of the South African Police Services, for whose 

actions the applicant is liable. 

 

8. Application for leave to appeal was made but was dismissed by His 

Lordship Mr Justice Matthee (AJ) on 8 August 2006.  (The judgment 

wrongly displays the date 2 July 2006).  A copy of the said judgment, 

dismissing the application for leave to appeal, is annexed hereto as 

annexure ‘B’.   

 

9. A copy of the application to the Supreme Court of Appeal, for leave to 

appeal is annexed hereto as annexure ‘C’. 

 

10. Litigation in this matter arose from an incident that occurred on 9 

October 2004 in Bethelsdorp, Port Elizabeth.  The respondent was a 
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member of a crowd that had gathered on the parking lot outside the 

Golden Fountain night club in Bethelsdorp.  Respondent arrived at the 

parking lot between approximately 2 – 3p.m.  Music was played and 

liquor was consumed.  Respondent testified that he had consumed 

about ‘two quarts of beer’ and ‘one or two small glasses of other 

alcohol’.  Approximately 2 hours later 10 – 15 police vehicles arrived at 

the scene.  The police started taking peoples’ fingerprints in order to 

check whether the persons present had any outstanding warrants for 

arrests.  The respondent testified that whilst busy with his 

fingerprinting he pulled away and ran away.  He alleged that he was 

then pushed to the ground by the police whereas the version of the 

police was that the respondent was drunk and fell.  Respondent 

alleged that he was assaulted.  The evidence on behalf of the applicant 

was to the effect that the respondent was drunk and disorderly and 

was consequently arrested because of his drunkenness and disorderly 

conduct, and was properly arrested and taken to the charge office 

where he was detained.   

 

11. Inspector Victor testified on behalf of the applicant, and the 

respondent, together with witnesses Bedford, Welgemoed and 

Caiderbegg, as well as Dr Volkwyn, testified on behalf of the 

respondent. 
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12. It will be respectfully submitted on behalf of the applicant that the 

learned Judge erred in fact and in law as is more fully set out 

hereafter. 

 

13. It is at the outset of importance to point out with respect that the 

learned Judge made no finding on demeanour adverse to Inspector 

Victor.  Inspector Victor’s evidence was dismissed because of what the 

learned Judge perceived as problems with the evidence both in ‘terms 

of credibility and probabilities’.   It is respectfully submitted that on a 

reading of the learned Judge’s judgement itself, it is clear that the 

learned Judge, with the greatest respect, erred in making credibility 

and probability findings against Inspector Victor. 

 

RULE 19(3)(a):  THE GROUNDS UPON WHICH THE DECISION IS 

DISPUTED

 

 

14. The learned Judge erred in one or more of the following respects: 

 

14.1 In the judgment on p.15, the learned Judge held that the 

witnesses for the respondent were forthcoming in the fact that 

they agreed that they were ‘yellow mellow’, whereas they could 

simply have denied consuming alcohol or far less than they had 

admitted to.  It is respectfully submitted that the witnesses 



 - 6 -

would not have been believed at all if they had denied the 

consumption of alcohol.  On the respondent’s own version he 

had taken alcohol as referred to above.  It will also be pointed 

out below that the learned Judge in his judgment in effect held 

that the respondent was under the influence of alcohol. 

 

14.2 In regard to the evidence of the doctor, (judgment p.16), and 

the reference to the evidence that the injuries could have been 

caused by a fall but that it was highly probable that the injuries 

were caused by an assault, reference is made with respect to 

the respondent’s own statement to the police (a copy of which 

statement is annexed hereto as annexure ‘D’).  In the statement 

on p.2 respondent himself stated that ‘My beserings is aan 

my gesig naamlik linker wang; ken en linker oor.  

Elmboog en linker knie beseer.’  It was the respondent’s 

own evidence that those injuries were caused by the fall.  As to 

whether he fell as a consequence of his drunkenness or whether 

he was pushed by the police, that is in dispute and there is only 

the evidence of the respondent as against that of Inspector 

Victor.  The remark at the foot of p.16 of the judgment to the 

effect that it was the evidence of Victor himself confirming that 

the respondent was bleeding when he left the Police Station, is 

of no consequence in regard to the probabilities.  It was 
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common cause that respondent was bleeding as a consequence 

of his fall. 

 

14.3 Furthermore, in his judgment, the learned Judge held, in respect 

of paragraph 10.2 of the particulars of claim, that the defendant 

on one occasion only pushed the respondent onto the tar.  This 

in effect means that respondent’s evidence to the effect that he 

was pushed into the tar on two occasions was rejected by the 

learned Judge.  Furthermore the learned Judge held, in respect 

of paragraph 10.5 of the particulars of claim, that respondent 

was kicked with booted feet.  This in effect means, with respect, 

that respondent’s evidence that he was ‘getrap’ was rejected.  

In regard to 10.7 it was held that violence was only used when 

the plaintiff was loaded into the Police van.  This in effect means 

that the respondent’s evidence to the effect that he was 

violently taken from the police van was also rejected. 

 

14.4 In holding that the respondent did not exaggerate the effects of 

the pepper spray the learned Judge, with respect, did not take 

into account or considered properly the respondent’s evidence 

to the effect that for four hours after the pepper spray was 

applied to him, he could not see at all.  According to him he was 

actually blinded. That clearly was an exaggeration and could 

never have been true. 
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14.5 It is, with respect, important to note that the so-called 

eyewitnesses did not see the respondent being thrusted into the 

tar by the police.  The respondent’s evidence on this issue 

therefore stands alone. (Judgment p.17 – line 17). 

 

14.6 At the top of p.18 the learned Judge, with the greatest respect, 

applied the wrong test in holding that there was no indication by 

the defendant that the other witnesses referred to by Victor 

were unavailable. The law of evidence dictates that nothing can 

be inferred from a failure to call other witnesses unless they are 

shown to have been available. 

 

14.7 In the judgment on p.18 the learned Judge held that in regard 

to the respondent’s statement to the police, he could not make 

a finding about the credibility of the respondent.  This, with the 

greatest respect, ignores the admissions and confessions made 

by the respondent in that statement, e.g. that he agreed to 

having his fingerprints taken and that during the process he 

pulled away and ran away;  that there is not a single statement 

in this affidavit to the effect that he was assaulted by being 

kicked and hit with fists.  He agreed in evidence at the trial that 

there was nothing in the statement but tendered the lame 

excuse that he was going to mention it to his attorneys at a 
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later stage or something along those lines.  Respondent stated 

that he could not remember what had happened after his arrest.  

However, at the trial, he was able to explain in full detail what 

exactly had transpired.  It is therefore respectfully submitted 

that the learned Judge was wrong in making the finding that he 

could not use the affidavit of the respondent in regard to his 

credibility.  The Honourable Judge should have held that the 

affidavit contradicted respondent’s evidence at the trial. 

 

14.8 In the judgment on p.18 the learned Judge held that it was 

significant that Victor testified that the respondent was drunk to 

the effect that he fell over his own feet, whereas later on he 

was sober enough to understand his Constitutional rights when 

Victor allegedly read it to him.  This, the learned Judge held, 

was by necessary implication.  It is respectfully submitted that 

Victor had no other way out but to read the respondent his 

rights, whether he understood them or not.  The fact that his 

rights were read to him did not mean that he was not under the 

influence of liquor.  In fact it must be pointed out with respect 

that the learned Judge himself held as follows on p.14 of his 

judgment, line 18 and further: 

 ‘… it is not difficult to conclude that his critical faculties 

were impaired as a result of the consumption of alcohol.  
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Given this fact, the probabilities are the he was louder 

and more combatative than what he normally would be.’ 

 It is respectfully submitted that in effect the learned Judge 

himself had found that respondent was under the influence of 

alcohol and was disposed to fight or be quarrelsome (Oxford 

English Dictionary).  This in itself, it is respectfully submitted, 

must tilt the probabilities heavily in favour of Inspector Victor’s 

version. On this finding itself, the respondent was drunk and 

disorderly. 

 

14.9 Inspector Victor is criticised for testifying that he could see that 

the respondent had given Inspector Nagey permission to take 

his fingerprints.  However, this is respondent’s own evidence.  

See his affidavit, annexure ‘D’, p.2: 

 ‘Ek het weer teruggekeer en het toe my linker duim op ‘n

masjien gedruk en toe ek my regter duim moes druk het

ek los geruk en weggehardloop.’ 

 

 

 

14.10  A very important finding of the learned Judge is at the foot of 

p.18 to p.19, where he held that Inspector Victor initially in his 

evidence gave no reason to warrant an arrest and detention.  

The learned Judge continued at the top of p.19 to state that it 

was only during cross-examination that he gave evidence which 

might have justified the arrest and detention.  This is, with the 
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greatest respect, totally incorrect.  The Judge’s own judgment, 

pp.8 and 9, refers to the evidence of Inspector Victor and it is 

stated on p.8, line 17 of that judgment: 

 ‘… Victor testified that the plaintiff was under the 

influence of alcohol, was wrestling with them and was 

swearing and saying that he had done nothing wrong.’ 

 He testified that the respondent’s attitude to the public present 

was negative because they were laughing at him and he 

consequently was swearing at them. (Judgment p.8 in fine).  He 

gave as his reason for their arrest that the respondent was 

drunk and disorderly and he wanted to take the respondent to 

court on the following Monday.  (Judgement p.9, lines 1-3).  It 

is therefore simply incorrect to state that Inspector Victor had 

initially in his evidence given no reason to warrant the arrest 

and detention on the grounds of respondent being drunk and 

disorderly. 

 

14.11 In regard to the pepper spray, Victor gave a very reasonable 

explanation and the learned Judge’s summary on p.19 in this 

regard is, with the greatest respect, not a fair summary of his 

evidence.  Clearly the victim, although being under the influence 

of liquor, was able to wrestle with the Police, prevented them 

from being able to put him in the back of the van by kicking 

with his legs against the van, etc.  The learned Judge seems to 
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be making the finding that if the respondent was drunk he must 

have been so drunk that he could not have done anything 

whatsoever.  This is clearly wrong. 

 

14.12 On p.19, last paragraph, the learned Judge stated that Mr Victor 

in his evidence stated that the respondent was detained for 

some four hours to dry him out and this was for his own 

protection and stated that this was the police practice.  The 

Judge continued that on re-examination Victor stated that the 

reason was to remove him from the scene, etc.  Once again this 

finding is factually incorrect.  Inspector Victor testified that he 

wanted to arrest the respondent for being drunk and disorderly 

and wanted to take him to Court on the following Monday.  The 

learned Judge himself referred to this evidence at the top of p.9 

of his judgment.  The respondent was not arrested as a 

consequence of the alleged ‘police practice ’. 

 

14.13 The reference on p.20 of the judgment, lines 4 and further, to 

the effect that there was a material difference between the 

‘four hour drying out period ’, and being drunk and 

disorderly, is therefore with the greatest respect not correct.  

There was no material difference in Inspector Victor’s evidence.  

Inspector Victor did refer to the four hour period in the context 

of that sometimes being the case.  His evidence in this case 
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however was that the respondent was drunk and disorderly and 

taken to the Police station for that reason.  The uncontested 

evidence of Bedford, that he went to the Police station and was 

told that he could come back in four or five hours’ time, was not 

the evidence of Victor and Victor had no knowledge of this.  It is 

not understood how the action of policemen at the Police 

station, in allowing the respondent to be discharged earlier than 

the Monday morning, can be held against Inspector Victor and 

the applicant, to the effect that a lawful arrest and detention 

now became unlawful. 

 

14.14 The reference on p.20, lines 13 and further, and the statement 

that Inspector Victor adapted his evidence, is also challenged, 

with respect.  It will be submitted that the question as to 

whether people were standing in a queue or in bundles forming 

a queue, is really, with the greatest respect, neither here nor 

there.  The statement that Inspector Victor’s evidence as to how 

the respondent fell did not ring true, is also, with respect, 

unfounded.  It is common cause that the respondent fell with 

his left side of his face onto the tar and that is how the injuries 

happened to be on that side of his face.  It is not understood 

how Inspector Victor’s evidence as to something that is common 

cause, can be held against him as being an adaption of his 

evidence to the facts.  On p.17 of the judgment, the learned 
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Judge himself held that some of the injuries were probably 

caused by the fall, referring to the hands and knees and possibly 

the cheek and chin.  (Once again the learned Judge ignored the 

affidavit of the respondent himself where he stated that the 

injuries to his head, face, elbow and knee was caused by the 

fall).  

 

14.15 In the second last line on p.20 the learned Judge refers to this 

‘sort of mistake ’.  He then continues to say that this is not 

merely a mistake but concluded that Victor gave a specific piece 

of evidence to tie in with the actual injuries of the respondent.  

As pointed out above there is no mistake.  It is common cause 

that the respondent fell with the left side of his face on the 

tarred road and that the injuries were to the left side of the 

face.  It is not understood where the so-called ‘mistake ’ that 

the learned Judge referred to, came in. 

 

14.16 The learned Judge, with the greatest respect, was also wrong in 

not finding that the entries in the occurrence book supported 

the applicant.  The very first entry in the investigating diary 

which was made at 17h50 read : “… Vir dronkenskap en 

oproerige gedrag ’.  It is correct that in the occurrence book 

reference was only to ‘drunkenness ’, but the learned Judge 

did not consider the rest of the entry viz. ‘injuries sustained 
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before arrest, resisting arrest, injuries to left ear and 

mouth…’.  Clearly there was a reference to a scuffle, etc.  The 

learned Judge should therefore have held that the entries made 

in the police docket and being exhibits before the Court 

confirmed or supported the version of the applicant.  He was 

therefore wrong in finding that the documentation before him 

did not advance the case of either party. 

 

14.17 On p.21 of the judgment, line 18, the learned Judge in reference 

to the doctor’s evidence stated that it would be a coincidence if 

on both occasions the respondent fell on the same side of his 

body.  In effect it is common cause that the respondent did fall 

with the left side of his face on the tar.  Respondent’s version is 

that he was pushed to the ground into the tar by the police on 

two occasions.  This was rejected by the learned Judge in his 

order that he made where he held, at the foot of pp.25-26, that 

it was found that the police, on one occasion only, pushed 

respondent into the tar.  The probabilities, as set out at the foot 

of p.21-22 in fact, it will be submitted, support the applicant’s 

version. It is highly improbable that respondent, being well 

behaved, not drunk and not disorderly, would have been the 

only person of the whole crowd present to have been arrested.  

Victor’s evidence, that the respondent was drunk and disorderly, 

is much more probable and in fact coincided with the specific 
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finding of the learned Judge as set out on p.14, line 18 and 

further, of the judgment. 

 

14.18 The evidence of Bedford in regard to a fingerprint machine on 

the bonnet of his car and whether there was damage to his car, 

did not effect the evidence of Inspector Victor who was some 

distance away.  It was therefore wrong of the learned Judge to 

refer to this evidence and to use it as corroboration for 

respondent’s version. 

 

14.19 It is repeated that it is not understood how the question of the 

pepper spray or the fact that respondent was bleeding when at 

the police station, assisted respondent on the probabilities.  All 

of this was common cause. 

 

14.20 On the probabilities, and based on his own factual findings, the 

learned Judge should therefore have accepted the version of 

Inspector Victor and should have dismissed respondent’s 

version. 

 

14.21 The fact that police at the police station refused to allow the 

respondent to go with Mr Bedford cannot, with respect, affect 

the question in this matter.  As pointed out above Inspector 

Victor had left by that stage and the fact that police at the police 
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station refused to allow the respondent to go with Mr Bedford in 

fact points to the fact that the respondent was still drunk.  The 

fact that they might have allowed him out later on, when he 

was more sober, cannot turn what was a lawful arrest and 

detention into an unlawful arrest and detention. 

 

14.22 The learned Judge erred in finding that on the version of 

Inspector Victor, the applicant had not discharged the onus.  He 

refers to the ‘problems’ in the applicant’s version, which have 

been dealt with above, and then he refers to what he calls ‘the 

lack of clarity ’ regarding whether respondent acted disorderly.  

On p.8 of the judgment however the learned Judge himself 

referred to the conduct of the respondent as testified to by 

Victor viz. that the respondent was clearly drunk, that he was 

very loud, that he was under the influence of alcohol, that he 

was wrestling with them and was swearing, that he was 

swearing at the public that was present, etc.  It is not 

understood where the ‘lack of clarity ’ comes from and the 

learned Judge was factually clearly wrong in holding as much. 

 

14.23 Factually and in law the learned Judge was also wrong in 

holding that if the respondent was drunk and disorderly, a 

written notice should have been given to the respondent instead 

of an arrest and detention.  Once again it is pointed out that the 



 - 18 -

learned Judge erred in finding that it was Victor’s evidence that 

he relied on the police practice of keeping people in detention 

for four hours to ‘dry out’.  Once again reference is made to p.9 

of the Judge’s judgment where he stated that Victor gave as his 

reason ‘for the arrest that the plaintiff was drunk and 

disorderly and he wanted to take the plaintiff to Court 

on the following Monday ’.  The learned Judge, on p.11, held 

that Mr Victor for the first time under cross-examination testified 

that the respondent used some expletives against the police, 

and that this was the first time that there was evidence that the 

respondent had sworn at the police.  This is not correct.  Mr 

Victor only gave details of the swearing under cross-examination 

by naming the specific expletives.  In his evidence in chief he 

clearly stated that the respondent was swearing at the police 

and the public who was laughing at him (judgment p.8).   

 

14.24 The learned Judge, with respect, referred to the judgment of His 

Lordship Mr Justice Bertelsmann J in the then unreported matter 

of Louw & Another v Minister of Safety and Security & 4 others 

(now reported – in 2006(2) SACR 178 (T)).  It was pointed out 

during the application for leave to appeal to the learned Judge 

that in fact Louw’s case was supportive of the applicant’s case in 

that on p.185(d)-(e) the following is stated: 
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 ‘If an accused or a suspect does not represent a danger 

to society,’ (in this case respondent did) ’will in all 

probability stand his trial ’ (

,

in this case there was a complete 

refusal to cooperate with the police by the respondent) ‘and 

will not abscond, will not harm himself,’ (in this case it is 

common cause that the respondent did harm himself)  ‘and is 

not in danger of being harmed by others,’ (

,

in a place 

where liquor was consumed by the public and where the 

respondent, being drunk, swore at the public that laughed at 

him, he was clearly in danger of being harmed by others), ‘and 

may be able and be keen to disprove the allegations 

against him or her,’ (once again reference is made to the 

complete refusal to cooperate with the police), ‘an arrest will 

ordinarily not be an appropriate way of ensuring the 

accused’s presence;’ 

 In this case, at least five of the six considerations referred to by 

the learned Judge in Louw’s case should apply in favour of the 

applicant.  However, this issue was not even referred to by the 

learned Judge in his judgment on leave to appeal. 

 

15. The upshot of the learned Judge’s judgment is to the effect that even 

where a person is drunk and disorderly under circumstances such as 

the present, the police are not entitled to arrest and detain him.  It is 

respectfully submitted that this is an untenable situation.  There are 
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hundreds of cases awaiting trial depending on the outcome of this 

matter, and it is respectfully submitted that this matter is of the utmost 

importance, not only to the applicant and the South African Police 

Services, but to the public in general.  If a person who is drunk and 

disorderly must be allowed to continue and merely given a written 

warning to appear in Court, there is clearly a great danger of harm not 

only to himself but also to the public at large.  He need not be 

aggressive.  He need only e.g. stagger into a road, thereby causing 

vehicles to swerve with a resultant collision, etc. 

  

16. The factual mistakes referred to above were dealt with in the 

application for leave to appeal, but was not referred to by the learned 

Judge in his judgement.   

 

17. It will be submitted on behalf of applicant that where a lawful arrest 

and detention has been effected, the fact that police officers at the 

police station at a later stage discharge a person once he is sober, 

cannot change a lawful arrest and detention into an unlawful arrest 

and detention.  In fact, it will be argued that such action should be 

regarded as proper and in accordance with the protection of the 

person’s constitutional rights.  It is therefore not unconstitutional. 
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RULE 19(3)(b) 

 

18. The constitutional matters raised in the said decision are the following: 

 

18.1 On p23 of the judgment His Lordship Mr Justice Matthee stated 

as follows: 

‘Furthermore even if I accept that the Plaintiff was 

drunk and disorderly, given its constitutional duties, I 

am not satisfied that the Defendant exhausted the 

option of using a written notice to ensure the presence 

of the Plaintiff in Court and that there was no alternative 

to actual arrest …’ 

 

18.2 On p24 His Lordship proceeded as follows: 

 

‘However to the extent that Victor relied on what he 

described as the police practice of keeping drunk people 

in detention for 4 hours to dry out, this practice if 

applied regardless of the facts of each case could never 

pass constitutiona  muster.’ l

 

18.3 18.3.1 His Lordship relied on a unreported judgment of 

His Lordship Mr Justice Bertelsmann in the 

unreported matter of Annele Louw & Another v 
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The Minister of Safety and Security & Four 

Others – Case no 8835/03 (TPD) – 

27.08.2004 

 

 18.3.2 A copy of the said judgment is annexed hereto, 

marked ‘E’.  

 

18.4 The succinct constitutional points that arise from the aforesaid 

findings are the following: 

 

18.4.1 In circumstances where police officers are entitled 

to summarily arrest somebody (in this case in terms 

of Section 59(1)(d) and (e) of the Eastern Cape 

Liquor Act, NO. 10 of 2003, read with the provisions 

of Section 40(1)(b) of the Criminal Procedure Act, 

No. 51 of 1977), are they constitutionally obliged to 

first of all given a written warning to such a person 

and not to arrest him, notwithstanding the 

provisions of the said legislation that allow them to 

arrest such persons? 

 

18.4.2 Where a person has been lawfully arrested and the 

police is therefore entitled to keep him in custody 

until the next Court day (e.g. over a period of a 
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weekend where the arrested person may be kept 

until the Monday), is it unconstitutional to then 

allow such a person to go free before the Monday?  

Alternatively, is it unconstitutional to hold him until 

Court on Monday? 

 

18.5 18.5.1 In the as yet unreported matter of Charles v 

Minister of Safety & Security [2006] JOL 

17224 W His Lordship Mr Justice Goldblatt differed 

from His Lordship Mr Justice Bertelsmann’s 

judgment which was in his view clearly wrong. 

 

18.5.2 A copy of the said judgment is annexed hereto, 

marked ‘F’. 

 

18.5.3 There are therefore opposing judgments on this 

very important point, and therefore different 

directions as to what police officers have to do in 

the circumstances. 

 

19. It is important to note that the factual findings and the constitutional 

points in this matter are interwoven in that His Lordship Mr Justice 

Matthee found that even if the factual disputes were determined in the 

applicant’s favour, the applicant would still have failed having regard to 
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his further finding that, even on the applicant’s own version, the 

actions of the police officers in question would not have passed 

constitutional muster. 

 

RULE 19(3)(c) 

 

20. The following supplementary information is brought to the attention of 

the above Honourable Court in terms of the provisions of Rule 

19(3)(c): 

 

20.1 The trial record will indicate that the respondent and the 

witnesses who testified on his behalf contradicted each other in 

numerous material respects, which plainly rendered their version 

unreliable and incredible.  They also exaggerated the events and 

adjusted their evidence in clear attempts to remain supportive of 

the respondent’s version. 

 

20.2 On the probabilities, the respondent’s version in relation to the 

claim for unlawful arrest was simply untenable.  It was, in 

particular, absolutely improbable that the respondent would get 

arrested in circumstances where he was, despite three hours of 

admitted drinking, still sober and behaving himself. 
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20.3 The following aspects of the respondent’s version were, in some 

summary, significant: 

 

20.3.1 not one eyewitness saw the kicking and hitting 

alleged in the Particulars of Claim.  The witness 

Welgemoed only saw a ‘gespartel’, while the 

witness Scanderbeg only saw some wrestling 

taking place; 

 

20.3.2 all the injuries sustained by the Respondent were 

consistent, with a spontaneous fall.  Dr. Volkswyn’s 

concession in this regard was significant.  The 

injuries were furthermore predominantly on the 

left side of the Respondent’s body.  It will, in this 

regard, be submitted that if the Respondent was 

randomly assaulted, as alleged by him, his injuries 

would have been spread more evenly over his 

body; 

 

20.3.3 in fact, the witness Caiderbegg volunteered 

hearsay evidence which was to the effect that he 

heard from people in the immediate vicinity that 

the Respondent was injured when he fell.  It will 

be argued that there can be little doubt on the 
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evidence presented that this was in fact what had 

occurred; 

 

20.3.4 what was furthermore significant of the 

Respondent’s version was his testimony that he 

was thrusted head first onto the tar on two 

occasions.  This allegedly happened after he had 

been handcuffed with his hands behind his back.  

Significantly not one of the Respondent’s three 

witnesses saw this.  The reason for this omission is 

simply that it did not happen and that this portion 

of the respondent’s version constituted a gross 

fabrication which rendered his evidence unreliable; 

 

20.3.5 a further important aspect in relation to the 

alleged assault was that the respondent, in his 

police statement, stated nothing about being 

assaulted by being kicked with booted feet and hit 

with fists.  His explanation why such allegations 

were not included in his affidavit was highly 

suspicious; 

 

20.3.6 a further significant portion of the Respondent’s 

police statement, which he did not dispute in his 



 - 27 -

evidence, was his allegation that he could not 

remember what had happened after his arrest.  At 

the trial he was, however, able to explain to the 

Court in full detail exactly what transpired.  This 

furthermore confirmed the unreliable nature of his 

evidence.  

 

20.4 The probabilities indicated overwhelmingly that the respondent 

was in fact not only drunk, but also disorderly, prior to his 

arrest.  This fact was corroborated no only by the version of 

applicant’s witness, Victor, but also by the fact that the 

respondent was the only person, out of many others in the 

vicinity of the parking area, that was arrested.  In fact, Victor 

stressed that this was not a random arrest.  There were many 

drunk people in the area.  However, the Respondent plainly 

stood out from the crowd.  He was unstable on his feet, loud, 

excited, aggressive and waived his hands.  He clearly acted in a 

disorderly manner.  This is why he was arrested. 

 

THE EFFECT OF THE JUDGMENT ON THE APPLICABLE LEGISLATION 

 

21. 21.1 It was conceded on the applicant’s behalf that the respondent 

had to be drunk and disorderly to have committed the offence in 



 - 28 -

question, which was a contravention of Section 59(1)(d) and (e) 

of the Eastern Cape Liquor Act, No. 10 of 2003. 

 

21.2 In considering the need for such an offence on the statute 

books, Victor’s evidence was to the effect that crime was a 

problem on the streets of Port Elizabeth.  This related in 

particular to contact crimes, such as rapes, robberies, assaults 

and theft.  The public at large in fact demanded better policing 

and firmer action against criminals.  Victor’s evidence was that 

the public normally welcomes special police operations, 

particularly at so-called hot spots, such as the area in question, 

where drunkenness often leads to more serious criminal 

behaviour. 

 

21.3 The effect of the learned Judge’s judgment is that even where a 

person is drunk and disorderly under circumstances such as the 

present, the police would not be entitled to arrest and detain 

him.  This is plainly an untenable situation.   

 

21.4 The said two conflicting judgments resulted in great uncertainty 

as to the manner in which police officers are expected to carry 

out their duties in circumstances such as these. 
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21.5 The outcome of this appeal is, in the circumstances, of great 

importance not only to members of the applicant but also to the 

public at large. 

 

PROVISIONS OF RULE 19(3)(d) 

 

22. 22.1 On 15 June 2006 His Lordship Mr Justice Matthee AJ granted  

  judgment in favour or the Respondent. 

 

22.2 The applicant thereafter brought an application for leave to 

appeal, which application was dismissed by His Lordship Mr 

Justice Matthee on 8 August 2006. (See annexure ‘B’) 

 

22.3 22.3.1 The Applicant subsequently brought a petition for  

 leave to appeal to the Supreme Court of Appeal in 

Bloemfontein. 

 

 22.3.2 A copy of the judgment of the Supreme Court of 

Appeal, dated 2 November 2006, dismissing the 

petition, is annexed hereto, marked ‘G’. 

 

CONCLUSION 

 

23. It is therefore applicant’s respectful conclusion: 
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23.1 that the decision of the Court a quo was plainly wrong, both in 

relation to his Lordship’s findings on the facts and on the law; 

 

23.2 that the Honourable Court a quo should have found on a factual 

basis that the Respondent was, at the time of his arrest, drunk 

and disorderly; 

 

23.3 that the Honourable Court a quo should furthermore have 

found, on a factual basis, that the Respondent had failed to 

prove his claims of unlawful arrest, detention and assault, on a 

balance of probabilities; 

 

23.4 that it will be in the interests of justice that orders in the 

following terms be made by the Court: 

 

23.4.1 that it would not have been unconstitutional for 

members of the police to have arrested the 

respondent in circumstances where applicable 

legislation entitled them to carry out an arrest, but 

where they did not exhaust the option of using a 

written notice to ensure the presence of the 

respondent in Court as a alternative to actual 

arrest; 
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23.4.2 that, where a person has been lawfully arrested in 

terms of applicable legislation, and the police is 

therefore entitled to keep him in custody until the 

next court day, it will not be unconstitutional to 

then allow such a person to go free before the 

following court day, alternatively, it will not be 

unconstitutional to keep such person in custody 

until the next court day , and then to bring him to 

court. 

 

24. In the circumstances, it is respectfully contended that the applicant 

ought to be granted leave to appeal to the above Honourable Court 

against the entire judgment and order of His Lordship Mr Justice 

Matthee. 

 

25. I therefore respectfully request that an order be issued as is set out in 

the Notice of Motion. 

 

 

      M HEUNIS 

 

Thus signed and sworn to before me at …………………… on this …………. day of 

…………………………….… 2006 by the deponent who has acknowledged that 

she knows and understand the contents of this affidavit; that it is true and 
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correct; and after I had administered the oath in accordance with the 

requirements of Regulation R2477 dated November 1984, as amended. 

 
 
 

        
        COMMISSIONER OF OATHS 


