
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 
 
        Case No.  74/06 
 
In the matter between: 
 
 
MINISTER OF SAFETY AND SECURITY    Appellant 

       (Defendant a quo) 
 
 
and 
 
 
ANTUS VAN NIEKERK             Respondent 

  (Plaintiff a quo) 
 
 
 

APPELLANT’S HEADS OF ARGUMENT 
 
 
 
INTRODUCTION

 

1. (a) Litigation in this matter arose from an incident that occurred 9 

October 2004 in Bethelsdorp, Port Elizabeth.   

 

Record, p 4, para 5 (Volume 1); 

Record, p 94, lines 15–18 (Volume 2). 

 

(b) The Respondent was a member of a crowd that had gathered 

on the parking lot outside the Golden Fountain night club in 

Bethelsdorp.   
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Record, p 94, lines 18–20 (Volume 2). 

 

(c) The Respondent arrived at the parking lot between 

approximately 2-3 p.m.   

 

Record, p 95, lines 11–13 (Volume 2). 

 

(d) Music was played and liquor was consumed.   

 

Record, p 96, lines 1–3 (Volume 2); 

Record, p 103, lines 1–9 (Volume 2); 

Record, p 103, lines 17–22 (Volume 2). 

 

(e) Approximately 2 hours later 10 – 15 police vehicles arrived at 

the scene.   

 

Record, p 96, lines 10–12 (Volume 2); 

Record, p 102, lines 15–21 (Volume 2). 

 

(f) The police started taking peoples’ fingerprints on a voluntary 

basis to check whether or not the persons present had any 

outstanding warrants of arrests.   

 

Record, p 96, lines 17–24 (Volume 2); 
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Record, p 98, lines 22–23 (Volume 2). 

 

(g) The Respondent testified that the police endeavoured to obtain 

his fingerprints forcibly.  He pulled loose and ran away.  He later 

returned to the scene and was again forced by the police to give 

his fingerprints.  He again pulled loose and ran away, 

whereafter the police caught him and pushed him to the 

ground.  The version of the police was that the Respondent was 

drunk and fell spontaneously.   

 

Record, p 145, lines 21–23 (Volume 2); 

Record, p 146, lines 2–18 (Volume 2). 

 

(h) The Respondent alleged that he was assaulted.   

 

Record, p 146, line 15 – p 147, line 16 (Volume 2). 

 

(i) The evidence on behalf of the Appellant was to the effect that 

the Respondent was drunk and disorderly and was consequently 

arrested because of his drunkenness and disorderly conduct and 

taken to the charge office where he was detained.   
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2. The Respondent, together with witnesses Bedford, Welgemoed, 

Caderbegg and Dr Volkwyn, testified on behalf of the Respondent, 

whilst Inspector Victor testified on behalf of the Appellant. 

 

3. On 15 June 2006 His Lordship Mr Justice Matthee (AJ), granted 

judgment in favour of the Respondent and made the following order : 

 

“1. The arrest and subsequent detention of plaintiff by the defendant on 
9 October 2004 was unlawful. 

 
2. The defendant unlawfully assaulted the plaintiff as set out in 

paragraphs 10.1, 10.2, 10.3, 10.4, 10.5, 10.6 and 10.7 of the 
plaintiff’s particulars of claim.  In respect of 10.2 of the particulars 
of claim it is found that the defendant on one occasion pushed the 
plaintiff onto the tar.  In respect of 10.5 of the particulars of claim it 
is found that the plaintiff was kicked with booted feet.  In respect of 
10.6 it is found that pepper spray was used by the defendant.  With 
respect to 10.7 it was found that violence was only used when the 
plaintiff was loaded into the police van. 

 
3. The defendant is to pay the costs of the plaintiff together with interest 

thereon at the legal rate from the date of taxation to the payment 
thereof.” 

 
 

Record, p 351–352 (Volume 5). 
 
 
 

4. The Appellant applied for leave to appeal, but this application was 

dismissed by His Lordship Mr Justice Matthee AJ on 8 August 2006.  

 

 Record, p 360–362 (Volume 5). 

 

5. The Appellant thereafter petitioned the Supreme Court of Appeal for 

leave to appeal, which application was also dismissed. 
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 Record, p 417 (Volume 5). 

 

6. The Appellant consequently applied to the above Honourable Court for 

leave to appeal against the said judgment of His Lordship Mr Justice 

Matthee (AJ). 

 

 Record, pp 418–452 (Volume 6). 

 

7. On 1 December 2006 the above Honourable Court granted, inter alia, 

the following directions in this matter : 

 

 “4 Written argument must deal with application for leave to appeal, as 
well as with the merits of the appeal, should leave be granted.  In 
particular, written submissions should canvass the following 
questions : 

 
  (a) what are the duties of a police officer who believes on 

reasonable grounds that a person has committed the offence 
of being drunk and disorderly in circumstances where such 
offence falls within the ambit of Schedule 1 of the Criminal 
Procedure Act, 51 of 1997? 

 
  (b) Is a police officer in such a situation entitled to summarily 

arrest and detain the person in question or are there other 
factors that should be taken into consideration by the police 
officer in exercising his or her powers in terms of Section 
40(1) of the Criminal Procedure Act? 

 
  (c) If so, what are those considerations, and were they taken 

into account in this case?” 
 
 

 Record, p 481–482 (Volume 6). 
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THE APPELLANT’S APPLICATION FOR LEAVE TO APPEAL

 

8. It is respectfully submitted that, having regard to the trial record and 

the arguments raised in relation to the Honourable Court’s finding on 

the facts, as well as on the law, as contained in the Appellant’s 

Application for Leave to Appeal to the above Honourable Court, the 

Honourable Trial Court plainly misdirected itself in finding that the 

Respondent was not drunk and disorderly at the time of his arrest and 

in finding that the Respondent’s arrest and subsequent detention were, 

in the circumstances, unlawful.   

 

9. The Honourable Trial Court furthermore misdirected itself in finding, on 

the evidence presented at the trial, that the Defendant unlawfully 

assaulted the Respondent as set out in the various paragraphs of the 

Respondent’s Particulars of Claim. 

 

10. It is furthermore respectfully submitted that the following important 

constitutional issues arose from the judgment of the Honourable Court 

a quo, namely : 

 

 (a) In circumstances where police officers are entitled to summarily 

arrest somebody (in this case in terms of Section 59(1)(d) and 

(e) of the Eastern Cape Liquor Act, No. 10 of 2003, read 

with the provisions of Section 40(1)(a) of the Criminal 
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Procedure Act, No. 51 of 1977), are they constitutionally 

obliged to first give a written warning to such a person and not 

to arrest him, notwithstanding the provisions of the said 

legislation that allow them to arrest such a person? 

 

 (b) Where a person has been lawfully arrested and the police are 

therefore entitled to keep him in custody until the next Court 

day, is it unconstitutional to then allow such a person to go free 

before the next Court day? 

 

 (c) Alternatively, is it unconstitutional to detain such a person until 

the next Court day (which would be the following Monday if the 

person was arrested over a weekend)? 

 

11. The aforesaid constitutional issues were, with respect, identified in 

similar terms by the above Honourable Court in its aforesaid directions 

of 1 December 2006. 

 

12. It will, in the circumstances, with respect, plainly be in the interests of 

justice that the Application for Leave to Appeal be granted and that the 

matter be allowed to proceed to the merits of the appeal. 
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THE MERITS

 

13. The applicable legislation

 

(a) Section 59(1)(d) and (e) of the Eastern Cape Liquor Act, No. 

10 of 2003, provides, inter alia, as follows : 

 

“59. General offences 
 
 (1) No person may - 
 

(a) ……. 
 
(b) ……. 

 
(c) ……. 

 
(d) be drunk and disorderly in or on – 

 
(i) any road, street, lane, thoroughfare, 

square, park or market; 
 
(ii) any shop, warehouse or public 

parking garage; 
 

(iii) any form of public transport; or 
 

(iv) any place of entertainment, cafe, 
eating-house or racecourse or any 
other premises or place to which the 
public has or is granted access, 
irrespective of whether access is 
granted against payment or is 
restricted to any category of persons 
or not; 

 
(e) consume any liquor in any road, street, lane or 

thoroughfare or on vacant land adjacent 
thereto, in an urban area or other area 
subdivided into erven or plots with streets 
bounded by such erven or plots; 
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…….” 
 
 

(b) Section 40(1)(a) and (b) of the Criminal Procedure Act, No. 

51 of 1977 provide as follows : 

 

“40. Arrest by peace officer without warrant 
 
 (1) A peace officer may without warrant arrest any person 

- 
 

(a) who commits or attempts to commit an offence 
in his presence; 

 
(b) whom he reasonably suspects of having 

committed an offence referred to in Schedule 1, 
other than the offence of escaping from lawful 
custody; 

 
…..” 
 

 

 (c) Section 50 of the Criminal Procedure Act provides, inter alia, 

as follows : 

 

 “50. Procedure after arrest 
 
  (1) (a) any person who is arrested with or without 

warrant for allegedly committing an offence, or 
for any other reason, shall as soon as possible 
be brought to a police station or, in a case of an 
arrest by warrant, to any other place which is 
expressly mentioned in the warrant. 

 
   (b) A person who is in detention as contemplated 

in paragraph (a) shall, as soon as reasonably 
possible, be informed of his or her right to 
institute bail proceedings. 

 
(c) Subject to paragraph (d), if such an arrested 

person is not released by reason that – 
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(i) no charge is to be brought against 
him or her; or 

 
(ii) bail is not granted to him or her in 

terms of Section 59 or 59A,  
 

he or she shall be brought before a lower court 
as soon as reasonably possible, but not later 
than 48 hours after the arrest. 
 
…..” 

 
 

 (d) Section 12 of the Constitution of the Republic of South 

Africa, Act No. 108 of 1996, provides, inter alia, as follows : 

 

  “12. Freedom and security of the person. 
 

(1) Everyone has the right to freedom and security of the 
person, which includes the right – 

 
(a) not to be deprived of freedom arbitrarily or 

without just cause; 
 
(b) not to be detained without trial; 

 
(c) to be free from all forms of violence from 

either public or private sources; 
 

(d) not to be tortured in any way; and 
 

(e) not to be treated or punished in a cruel, 
inhuman or degrading way. 

 
………..” 
 
 
 

 (e) Section 35 of the Constitution provides, inter alia, as follows : 

 

  “35. Arrested, detained and accused persons 
 

(1) Everyone who is arrested for allegedly committing an 
offence has the right – 
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(a) to remain silent; 
 
(b) to be informed promptly – 

 
(i) of the right to remain silent; and 
 
(ii) of the consequences of not 

remaining silent; 
 

(c) not to be compelled to make any confession or 
admission that could be used in evidence 
against that person; 

 
(d) to be brought before a court as soon as 

reasonably possible, but not later than – 
 

(i) 48 hours after the arrest; or 
 
(ii) the end of the first court day after 

the expiry of the 48 hours, if the 
48 hours expire outside ordinary 
court days or on a day which is 
not an ordinary court day; 

 
(e) at the first court appearance after being 

arrested, to be charged or to be informed of 
the reason for the detention to continue, or to 
be released; and 

 
(f) to be released from detention if the interest of 

justice permit, subject to reasonable 
conditions. 

 
(2) Everyone who is detained, including every sentenced 

prisoner, has the right – 
 

(a) to be informed promptly of the reason for 
being detained; 

 
(b) to choose, and to consult with, a legal 

practitioner, and to be informed of this right 
promptly; 

 
(c) to have a legal practitioner assigned to the 

detained person by the state and at state 
expense, if substantial injustice would 
otherwise result, and to be informed of this 
right promptly; 
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(d) to challenge the lawfulness of the detention in 
person before a court and, if the detention is 
unlawful, to be released; 

 
(e) to conditions of detention that are consistent 

with human dignity, including at least 
exercise and the provision, at State expense, 
of adequate accommodation, nutrition, 
reading material and medical treatment; and 

 
(f) …….. 

 
(3) …….. 
 
(4) Whenever this section requires information to be 

given to a person, that information must be given in a 
language that the person understands; 

 
(5) ……..” 

 
 
 
 (f) Section 36 of the Constitution provides as follows : 

 

  “36. Limitation of rights 
 
   (1) The rights in the Bill of Rights may be limited only in 

terms of law of general application to the extent that 
the limitation is reasonable and justifiable in an open 
and democratic society based on human dignity, 
equality and freedom, taking into account all relevant 
factors, including : 

 
(a) the nature of the right; 
 
(b) the importance of the purpose of the 

limitation; 
 

(c) the nature and extent of the limitation;  
 

(d) the relation between the limitation and its 
purpose; and 

 
(e) less restrictive means to achieve the purpose. 

 
   (2) Except as provided in subsection (1) or in any other 

provision of the Constitution, no law may limit any 
right entrenched in the Bill of Rights.” 
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 (g) Section 38 of the Constitution provides as follows : 

 

  “38. Enforcement of rights 
 
   Anyone listed in this section has the right to approach a 

competent court, alleging that a right in the Bill of Rights 
has been infringed or threatened, and the court may grant 
appropriate relief, including a declaration of rights.  The 
persons who may approach a court are – 

 
(a) anyone acting in their own interest; 
 
(b) anyone acting on behalf of another person who 

cannot act in their own name; 
 

(c) anyone acting as a member of, or in the interest of, a 
group or class of persons; 

 
(d) anyone acting in the public interest; and 

 
   (e) an association acting in the interest of its members.” 

 

14. The Appellant is approaching the above Honourable Court herein, 

particularly in relation to the constitutional questions set out above, in 

terms of Section 38(d) of the Constitution, for declaratory relief in 

the interests of justice. 

 

THE LEGAL POSITION

 

15. In Coetzee v Government of the Republic of South Africa; 

Matiso & Others v Commanding Officer, Port Elizabeth Prison, 

and Others 1995 (4) SA 631 (CC) [1995 (10) BCLR 1382 (CC)] 

at para 44, p 654B–655A, Sachs J referred as follows to the balanced 
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approach to be adopted in the interpretation of Section 12 of the 

Constitution : 

 

 “The right to ”freedom and security of the person” 
 

My principal focus is on the rights subsumed in expression ‘freedom and 
security of the person’.  The issue of determining the precise limits and 
content of these words will no doubt exercise this court for a long time to 
come.  Other jurisdictions have battled with the problem of whether the 
phrase should be construed as referring to one right with two facets, or two 
distinct, if conjoined, rights.  Another jurisprudentially controversial matter 
has been whether the words should be considered as applying only or mainly 
to the absence of physical constraint or whether it should be regarded as 
having the widest amplitude and extend to all the rights and privileges long 
recognised as central to the orderly pursuit of happiness by free men and 
women.  Even more fundamental (and even more difficult) are questions 
relating to the nature of citizenship and civic responsibility in a modern 
industrial-administrative state, the degree of regulation that is appropriate in 
contemporary economic and social life and the extent to which freedom and 
personal security are achieved by protecting human autonomy, on the one 
hand, and recognising human interdependence, on the other.” 

 
 

16. In Ferreira v Levine N.O. & Others; Vryenhoek & Others v 

Powell N.O. & Others 1996 (1) SA 984 (CC) [1996 (1) BCLR 1 

(CC)], Ackerman J stated as follows at para 52, p 1017A–B  :  

 

 “I wish to emphasise quite explicitly that a broad and generous 
interpretation of freedom does not deny or preclude the constitutionally 
valid, and indeed essential, role of state intervention in the economic as well 
as the civil and political spheres.  On the contrary, State intervention is 
essential to resolve the paradox of unlimited freedom (where freedom 
ultimately destroys itself) in all these spheres.” 

 

17. The various rights in the Constitution, as well as the limitation clause 

(Section 36), subject any form of State action to a test for 

reasonableness. 
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 See : Constitutional Law of South Africa : Woolman, Roux, 

Klaaren, Stein & Chaskelson, 2nd Edition, Volume 2, p 40-

18. 

 

18. Section 12(1) of the Constitution provides both substantive and 

procedural protection to all individuals. 

 

 See : Constitutional Law of South Africa (supra), p 40–26. 

 

19. The (residual) dual protection now afforded by Section 12(1) was first 

articulated by O’Regan J, in dissent in Bernstein & Others v Bester 

& Others NNO 1996 (2) SA 751 (CC) [1996 (4) BCLR 449 

(CC)], at para 145, p 815D–E, where the learned Justice argued that 

both the procedural dimension and the substantive dimension of 

Section 11(1) of the Interim Constitution (which is the forerunner of 

Section 12(1) of the Constitution), flowed from the very notion of 

freedom itself : 

 

 “In my view, freedom has two interrelated constitutional aspects : the first is 
a procedural aspect which requires that no-one be deprived of physical 
freedom unless fair and lawful procedures have been followed.  Requiring 
deprivation of freedom to be in accordance with procedural fairness is a 
substantive commitment in the Constitution.  The other constitutional aspect 
of freedom lies in a recognition that, in certain circumstances, even when 
fair and lawful procedures have been followed, the deprivation of freedom 
will not be constitutional, because the grounds upon which freedom has 
been curtailed are unacceptable.” 
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20. Mokgoro J’s judgment in De Lange v Smuts N.O. & Others 1998 

(3) SA 785 (CC) [1998 (7) BCLR 779 (CC)] at para 130, p 835D, 

locates both the substantive and procedural protection of freedom in 

Section 12(1)(a) of the Constitution.  As far as the learned Justice 

was concerned, substantive protection flowed from the requirements of 

just cause and procedural protection from the prohibition of arbitrary 

deprivations.   

 

21. In State v Thebus & Another 2003 (6) SA 505 (CC) [2003 (10) 

BCLR 1100 (CC)] at para 39, p 529D–E, it was unanimously held by 

the members of the abovementioned Honourable Court that the words 

“just cause” in Section 12(1)(a) of the Constitution provides 

substantive protection against being deprived of freedom arbitrarily 

without an adequate or acceptable reason and to the procedural right 

of a fair trial. 

 

22. The learned writers of Constitutional Law of South Africa (supra ), 

came to the conclusion at p 40–31 that Section 12(1)(a) of the 

Constitution affords substantive protection and procedural protection 

for deprivations of freedom that are arbitrary or that occur without just 

cause. 

 

23. The threshold enquiry to establish a violation of Section 12(1)(a) of the 

Constitution must always be whether there has been a “deprivation 
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of freedom” .  This enquiry itself has the following two component 

parts: 

 

(a) a determination of the extension of “freedom”; 

 

(b) a determination of the extension of “deprivation”. 

 

See : Constitutional Law of South Africa (supra), p 40–31 to 40–

32. 

 

24. As far as the substantive dimension of Section 12(1)(a) is concerned, 

Ackerman J separated the enquiry relating to substantive protection 

into two distinct stages in De Lange v Smuts N.O. (supra) at para 

23, p 797B–D : 

 

 “In the first place it may not occur ‘arbitrarily’; there must, in other words, 
be a rational connection between the deprivation and some objectively 
determinable purpose.  If such rational connection does not exist the 
substantive aspect of the protection of freedom has by that fact alone been 
denied.  But even if such rational connection exists, it is by itself 
insufficient; the purpose, reason or ‘cause’ for the deprivation must be a 
‘just’ one.” 

 
 
 
 
25. According to the learned writers of Constitutional Law of South 

Africa (supra) at p 40–35, an enquiry into substantive arbitrariness 

raises the following two primary questions : 
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 (a)  Firstly : Does the deprivation have a source in law?  For, even if 

curtailment of freedom serves the most compelling 

governmental purpose imaginable, a curtailment unauthorised 

by law remains arbitrary. 

 

 (b) Secondly : Is the deprivation related to a legitimate Government 

purpose?  For, even if a curtailment of freedom is authorised by 

law, if the law does not serve a legitimate Government purpose, 

it remains arbitrary. 

 

26. As far as the requirement of “just cause”  is concerned, Ackerman J 

stated as follows at para 30, p 799E–F of the De Lange v Smuts 

N.O. matter (supra) : 

 

 “It is not possible to attempt, in advance, a comprehensive definition of what 
would constitute a ‘just cause’ for the deprivation of freedom in all 
imaginable circumstances….. Suffice it to say that the concept of ‘just 
cause’ must be grounded upon a consonant with the values expressed in 
Section 1 of the 1996 Constitution and gathered from the provisions of the 
Constitution as a whole.” 

 
 
 
27. In dealing with the concept of proportionality Ackerman J specifically 

held in Bernstein & Others v Bester & Others (supra) at para 55, p 

784D–H, that imprisonment was appropriate because it was the only 

effective means to achieve the objectives of the enquiry and it was not 

disproportionate to the offence in question. 
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28. As far as the procedural dimension of Section 12(1)(a) is concerned the 

Section does not require a trial as contemplated in either Section 35 or 

Subsection 12(1)(b).  As a result the level and kind of procedural 

fairness required by Section 12(1)(a) will often turn on the nature of 

the deprivation of freedom.   

 

29. In this regard Makgoro J stated as follows in para 128, p 834D–G of 

the De Lange v Smuts N.O. matter (supra) : 

 

 “Where an interest of paramount importance is at issue, then stringent 
procedures are called for : Indeed, we expect them to be more precise than 
when a lesser interest is implicated, and our contemplation of the substance 
of the matter will influence our attitude towards the procedure required.” 

 
 

30. In appropriate circumstances, force can be justified when an arrest is 

necessary to achieve the ultimate goal and if the arrest is necessary, 

the force employed must be the minimum force necessary to effect the 

arrest and must be proportionate to the offence committed and the 

continued threat of, e.g., violence. 

 

 See : Ex parte Minister of Safety & Security & Others : In re S 

v Walters & Another 2002 (4) SA 613 (CC) [2002 (7) 

BCLR 663 (CC)] at para 54, p 643B–F, which matter dealt with 

the provisions of Section 12(1)(c) of the Constitution. 
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31. Insofar as the interrelation between Sections 35 and 36 of the 

Constitution is concerned, the Honourable Court should first 

determine the scope of the right entrenched in Section 35, then require 

the Applicant (the Appellant in this matter), to indicate that the right 

thus interpreted has been infringed, and then allow the State or the 

party relying upon the provisions of Section 36 to justify a limitation of 

that right by discharging the burden of justification under Section 

36(1).   

 

32. This two stage analysis, asking first whether the individual’s right has 

been infringed, and then asking whether the infringement can be 

justified by sufficiently weighing the State’s interests, were specifically 

endorsed for the purposes of criminal procedures by the above 

Honourable Court in Ferreira v Levine N.O. & Others; Vryenhoek 

& Others v Powell N.O. & Others (supra) at para 82, p 132B–H and 

para 90, p 1036G–H, and Scagell & Others v Attorney-General, 

Western Cape & Others 1997 (2) SA 368 (CC) [1996 (11) BCLR 

1446 (CC)] at para 19, p 377C–D. 

 

 See also : Constitutional Law of South Africa (supra) at p 51–

30. 

 

33. In the matter of Gulyas v Minister of Law & Order 1986 (3) SA 

934 (C) it was argued by Counsel that, since an arrest is an inroad 
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upon the liberty of the subject, any statutory provision authorising 

anyone to arrest someone else must be interpreted in favour of liberty, 

i.e. in favour of the alleged offender and against the arresting party.  

However, the learned Trial Judge did not agree with that submission 

and held as follows at p 939 : 

 

 “The matter seems to me to have been approached in the correct way by 
Glanville Williams in 1958 Criminal Law Review 73 in his article ‘The 
Interpretation of Statutory Powers of Arrest without Warrant’.  At 73 he 
writes : 

 
 ‘The presumption in favour of liberty 
 In construing acts of Parliament the courts sometimes apply a presumption in 

favour of liberty, preferring where possible an interpretation which preserves the 
liberty of the subject.  An Irish judge once expressed the opinion that this 
presumption applied to statutes authorising arrest, so that such statutes must 
receive ‘strict construction’ in favour of liberty.  It may be doubted whether this 
opinion is correct.  The presumption may properly be applied to some statutes 
dealing with other subjects, where it seems to secure what would probably have 
been the intention of Parliament.  But in statutes relating to arrest, Parliament has 
expressly dealt with the problem of liberty and endeavoured to effect a 
reconciliation between the opposing values of liberty and public order.  Such 
statutes should be construed in the way that seems best to accord with the intention 
of the legislature, and it does not follow that every question of doubt must be 
resolved in favour of the suspect and against the arrestor.’” 

 
 

34. This is, with respect, a sound approach which has not been disturbed 

by the imposition of the Constitution.  After all, the right to liberty 

will always be subject to reasonable limits prescribed by law as can be 

demonstrably justified in a free and democratic society. 

 

35. It is important to note that the relevant provisions of the Eastern 

Cape Liquor Act (supra) are not challenged in this matter.   
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36. The said Section 59 of the Eastern Cape Liquor Act (supra) neither 

compels the police to act in a procedurally unfair manner, nor does it 

prevent the police from acting in a procedurally fair manner.   

 

37. No valid constitutional complaint could therefore be lodged against the 

section itself.   

 

38. The only question is what is required from members of the police to 

carry out the empowering legislation in a constitutionally just manner?   

In other words, when a police officer arrests a suspect, he or she must 

simultaneously act positively to prevent further violence or a 

continuation of the crime and at the same time act negatively to 

minimise the violence or force he or she necessarily has to employ to 

achieve his or her aims.   

 

THE SPECIFIC QUESTIONS POSED BY THE ABOVE HONOURABLE 

COURT AND THE COURT A QUO’S FINDING ON THE FACTS OF THE 

MATTER 

 

What are the duties of the police officer who believes on reasonable 

grounds that a person has committed the offence of being drunk and 

disorderly in circumstances where such offence falls within the 

ambit of Schedule 1 of the Criminal Procedure Act, No. 51 of 1977?
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39. The said question presupposes, with respect, that the person in 

question is in fact drunk and disorderly. 

 

40. In the Compact Oxford English Dictionary : 

 

 (a) “disorderly”  is defined as “involving a breakdown of peaceful and 

law-abiding behaviour” ; 

 

 (b) “disorderly conduct”  as a noun is defined as “unruly behaviour 

constituting a minor offence”. 

 

41. (a) It is the duty of every policy officer to ensure the safety and 

security of all persons and property in South Africa.  In doing so, 

it is his or her duty to uphold and safeguard the fundamental 

rights of every person as guaranteed by Chapter 3 of the 

Constitution. 

 

 (b) Subject to the Constitution and with due regard to the 

fundamental rights of every person, a police officer may exercise 

such powers and perform such duties and functions as are by 

law conferred on or assigned to a police official, provided that 

the police officer is obliged to perform any official duty with due 

regard to his or her powers, duties and functions, in a manner 

that is reasonable in the circumstances. 
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  See : Section 13 of the South Africa Police Service Act, 

No. 68 of 1995. 

 

42. It is common cause that crime is an increasing problem in this country 

and there can furthermore be little doubt that the abuse of alcohol is 

conducive to an increase in crime on the streets of our cities. 

 

 Record, p 155, lines 22–25 (Volume 2). 

 

43. Victor testified to the effect that crime was a problem on the streets of 

Port Elizabeth.  This related in particular to contact crimes, such as 

rapes, robberies and assaults.  Victor’s evidence was that the public 

normally welcomes special police operations such as these.   

 

Record, 232, lines 7–12 (Volume 3); 

 Record, p 232, lines 18–23 (Volume 3). 

 

44. In this regard, the Honourable Trial Judge in the Court a quo held as 

follows at p 23 of his judgment : 

 

 “Furthermore even if I accept that the Plaintiff was drunk and disorderly, 
given its constitutional duties, I am not satisfied that the Defendant 
exhausted the option of using a Written Notice to ensure the presence of the 
Plaintiff in Court and that there was no alternative to actual arrest.” 

 
 

 Record, p 349, lines 17–21 (Volume 5). 
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45. The said finding has created an immense dilemma for members of the 

police. 

 

46. Whilst it is the duty of police officers to uphold the law, and whilst they 

have the necessary statutory authority to arrest a member of the 

public for the crime of being drunk and disorderly, the judgement of 

His Lordship Mr Justice Matthee (AJ) now creates an obligation on their 

part to first employ the option of using a written notice to ensure the 

presence of the accused person in Court. 

 

47. This has created an untenable situation.  If a person who is drunk and 

disorderly must merely be given a written warning to appear in Court, 

there is plainly a great danger of harm not only to himself but also to 

the public at large.   

 

48. It should be remembered that a disorderly person is by definition a 

person who is not abiding the law and who is not co-operating.  What 

would the use of a written warning in such circumstances be?  In the 

first place it will allow the accused person to continue committing his 

crime of being drunk and disorderly.  Secondly, the person will be 

allowed to remain at the place and in the circumstances where he was 

when he was committing the crime.  In the result the police officer will 

fail in his positive duty to prevent a continuation of the crime in 

question, which will make nonsense of effective policing on our streets. 
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49. The police often, as is to be expected, receive complaints of drunk and 

disorderly behaviour late at night or in the early hours of the morning.  

Often these complaints relate to behaviour in the vicinity of shebeens, 

taverns, etc, which are often situated in residential areas.  If the police 

attend to these complaints and then merely issue written notices to 

appear in Court to the persons that they find to be drunk and 

disorderly the likelihood is great that these persons will simply continue 

with their drunk and disorderly behaviour.  This of course will not 

satisfy the rights of the members of the particular community to peace 

and quiet at that time of the night and will lead to recriminations that 

the police are not doing their job.  Vigilantism will be a further likely 

consequence of such a course of action.  

 

50. Having regard to the uncertainty relating to the manner in which police 

officers are expected to carry out their duties in circumstances such as 

these, police officers will simply, it is respectfully submitted, refuse to 

carry out their law enforcement responsibilities in circumstances where 

an arrest would plainly be the only effective and reasonable sanction to 

restore and maintain law and order. 

 

51. It is, in the circumstances, respectfully submitted that it could never be 

unconstitutional for a police officer who believes on reasonable 

grounds that a person has committed the offence of being drunk and 
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disorderly to execute a valid and lawful arrest, as opposed to issuing 

the accused person with a written warning to appear in Court. 

 

52. Such a deprivation of a person’s freedom would not only have a valid 

source in law, but would serve a legitimate aim and purpose of good 

governance. 

 

53. The person’s freedom would, with respect, in these circumstances be 

deprived neither without a just cause, nor arbitrarily, both from a 

procedural as well as from a substantive point of view. 

 

Is a police officer in such a situation entitled to summarily arrest 

and detain the person in question or are there other factors that 

should be taken into consideration by the police officer in exercising 

his or her powers in terms of Section 40(1) of the Criminal 

Procedure Act?

 

54. Once again, the Honourable Court is referred to the ambit of the crime 

in question, namely being drunk and disorderly. 

 

55. A police officer would not be entitled, in terms of the said legislation, to 

arrest a person for merely being drunk. 
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56. The element of disorderly conduct is again very important in this 

regard. 

 

57. A disorderly person is a person who is, by definition : 

 

 (a) out of control and guilty of “unruly behaviour” constituting an 

offence; or 

 

 (b) involved in “a breakdown of peaceful and law-abiding behaviour” . 

 

 See : Compact Oxford English Dictionary (supra ). 

 

58. It is respectfully submitted that, having regard to the aforesaid 

statutory authority, and the balanced approach required in 

constitutional matters of this nature, that a police officer would plainly, 

in such a situation, be entitled to summarily arrest and detain the 

person in question provided, once again, that the police officer believes 

on reasonable grounds that the person has committed the offence of 

being drunk and disorderly. 

 

59. Once this is established, the police officer is not required, with respect, 

to take any other factor into consideration in exercising his or her said 

powers.   
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60. An arrest would, of course, not be indicated if the accused person were 

behaving himself, despite being drunk, simply because he would then 

not be drunk and disorderly. 

 

If so, what are those considerations, and were they taken into 

account in this case? 

 

61. As mentioned above, an accused person has to be drunk and 

disorderly, to justify his arrest. 

 

62. His Lordship, Mr Justice Matthee (AJ), found in this regard on p 14 of 

his judgment : 

 
 
 “….. it is not difficult to conclude that his critical faculties were impaired as 

a result of the consumption of alcohol.  Given this fact, the probabilities are 
that he was louder and more combatative than he normally would be.” 

 
 

 Record, p 340, lines 18–21 (Volume 5). 

 

63. It is respectfully submitted that the learned Judge therefore found that 

the Respondent was under the influence of alcohol and was “disposed 

to fight or be quarrelsome” (Oxford English Dictionary definition for 

“combatative” ). 
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64. This, in itself, must tilt the probabilities heavily in favour of an 

inference that the Respondent was in fact drunk and disorderly. 

 

65. It is furthermore, and in any event, respectfully submitted that the 

probabilities, inferred from the evidence presented at the trial, indicate 

overwhelmingly that Victor reasonably came to the conclusion that the 

Respondent was in fact drunk and disorderly, which in turn warranted 

his arrest. 

 

66. It should be remembered that Victor had to exercise his discretion in a 

fluid and volatile situation.  It would, with respect, be grossly unfair to 

impose on a police officer in those circumstances, who has come to the 

reasonable conclusion that the accused person was drunk and 

disorderly, a duty to exercise a further discretion, namely to consider 

the option of issuing the accused person with a written warning, as 

opposed to executing a summary arrest. 

 

67. As far as the Respondent’s release from custody is concerned, his 

Lordship held as follows on p 24 of his judgment in the Court a  quo : 

 

 “However to the extent that Victor relied on what he described as the police 
practice of keeping drunk people in detention for 4 hours to dry out, this 
practice if applied regardless of the facts of each case could never pass 
constitutional muster.” 

 
 

 Record, p 350, lines 1–5 (Volume 5). 
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68. The said finding was also, with respect, plainly wrong.  The 

Respondent was not merely detained and arbitrarily locked up to dry 

out.  He was in fact lawfully arrested for the crime of being drunk and 

disorderly in a public place in terms of the applicable legislation.  The 

police was therefore entitled to keep him in custody until the next 

Court day. 

 

69. Once arrested, the Respondent’s constitutional rights were those 

contained in Section 35 of the Constitution, which rights included, 

inter alia : 

 

 (a) the right to be informed of his rights; 

 

 (b) the right not to be compelled to make any confession or 

admission; 

 

(c) the right to be brought before a Court as soon as reasonably 

possible, but not later than : 

 

(i) 48 hours after the arrest; or 

 

(ii) at the end of the first Court day after the expiry of the 48 

hours, if the 48 hours expire outside ordinary Court days 

or on a day which is not an ordinary Court day; 
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(d) to be released from detention if the interest of justice permit, 

subject to reasonable conditions, the latter right plainly referring 

to his entitlement to apply for bail and be released “if the interest 

of justice permit, subject to reasonable conditions”. 

 

 See in this regard :  Magistrate, Stutterheim v Mashiya 

2004 (5) SA 209 (SCA). 

 

70. It could, in the circumstances, with respect, never have been 

unconstitutional of the police to have released the Respondent before 

the following court day, as was done herein. 

 

71. To summarise, a police officer has to make two value judgments 

before he will be justified to arrest a person.  Firstly, he has to 

determine whether or not the accused person is drunk, and secondly 

he has to determine whether or not the accused person is acting in a 

disorderly manner.  It is respectfully submitted that once a police 

officer comes to the reasonable conclusion that the accused person is 

both drunk and disorderly he will be entitled to effect a lawful arrest, 

without taking any further factors into consideration. 
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THE FACTUAL FINDINGS OF THE COURT A QUO

 

72. As far as the merits of Honourable Court’s factual decisions are 

concerned, it is at the outset of importance to note that the learned 

Judge made no finding on demeanour adverse to Victor.  Victor’s 

evidence was dismissed because of what the learned Judge perceived 

as problems with the evidence both in “terms of credibility and 

probabilities”.   It is respectfully submitted that on a reading of the 

learned Judge’s judgement itself, it is clear that the learned Judge, 

with respect, erred in making credibility and probability findings against 

Victor. 

 

73. The learned Judge erred, with respect, in one or more of the following   

respects : 

 

(a) In the judgment on p 15, the learned Judge held that the 

witnesses for the Respondent were forthcoming in that they 

agreed that they were “yellow mellow”, whereas they could 

simply have denied consuming alcohol or far less than they had 

admitted to.  It is respectfully submitted that the witnesses 

would not have been believed at all if they had denied the 

consumption of alcohol.  On the Respondent’s own version he 

had taken alcohol as referred to above.  It will also be pointed 

out in paragraph 73(l) below that the learned Judge in his 
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judgment in effect held that the Respondent was under the 

influence of alcohol. 

 

 Record, p 338, lines 11–19 (Volume 5). 

 

(b) With regard to the evidence of the doctor (judgment pp 15–16), 

and the reference to the evidence that the injuries could have 

been caused by a fall but that it was highly probable that the 

injuries were caused by an assault, reference is made with 

respect to the Respondent’s own statement to the police.  In the 

statement on p 2 the Respondent himself stated that “My 

beserings is aan my gesig naamlik linker wang; ken en linker oor.  

Elmboog en linker knie beseer”.   

 

Record, p 77, lines 13–15 (Volume 1); 

Record, pp 341–342 (Volume 5). 

 

(c) It is significant to note from the doctor’s report that the majority 

of the Respondent’s injuries were in fact predominantly on his 

left side.  It was the Respondent’s own evidence in his affidavit 

that those injuries were caused by his contact with the tarred 

surface of the road.  Whether he fell as a consequence of his 

drunkenness or whether he was pushed by the police, is in 
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dispute and there is only the evidence of the Respondent as 

against that of Victor.   

 

 Record, p 31 (Volume 1); 

 Record, p 77, lines 10–15 (Volume 1). 

 

(d) The remark at the foot of p 16 of the judgment to the effect 

that it was the evidence of Victor himself confirming that the 

Respondent was bleeding when he left the Police Station, is of 

no consequence in regard to the probabilities.  It was common 

cause that Respondent was bleeding as a consequence of his 

fall. 

 

 Record, p 342, lines 26–27 (Volume 5). 

 

(e) Furthermore, in his judgment, the learned Judge held, in respect 

of para 10.2 of the Particulars of Claim, that the police pushed 

the Respondent onto the tar on one occasion only.  This in 

effect means that Respondent’s evidence to the effect that he 

was pushed into the tar on two occasions was rejected by the 

learned Judge.   

 

 Record, p 5, line 10 (Volume 1); 

Record, p 351, lines 6–12 (Volume 5). 
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(f) Furthermore the learned Judge held, in respect of para 10.5 of 

the Particulars of Claim, that the Respondent was kicked with 

booted feet. This in effect means, with respect, that the 

Respondent’s allegation contained in para 10.5 of his Particulars 

of Claim that he was “getrap”, was rejected.   

 

 Record, p 5, line 13 (Volume 1); 

 Record, p 352, lines 2–3 (Volume 5). 

 

(g) In regard to para 10.7 it was held that violence was only used 

when the Respondent was loaded into the police van.  This in 

effect means that the Respondent’s allegation contained in para 

10.1 of his Particulars of Claim that he was violently taken from 

the police van was also rejected. 

 

 Record, p 5, line 15 (Volume 1); 

Record, p 352, lines 4–6 (Volume 5). 

 

(h) In holding that the Respondent did not exaggerate the effects of 

the pepper spray the learned Judge, with respect, did not take 

into account or considered properly the Respondent’s evidence 

to the effect that for four hours after the pepper spray had been 

applied to him, he could not see at all.  According to him he was 
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actually blinded. That clearly was an exaggeration and could 

never have been true. 

 

 Record, p 170, lines 16–19 (Volume 2). 

 

(i) It is, with respect, important to note that the so-called 

eyewitnesses did not see the Respondent being thrusted into 

the tar by the police.  The Respondent’s evidence on this issue 

therefore stands alone.   

 

Record, p 343, lines 17–19 (Volume 5). 

 

(j) At the top of p 18 the learned Judge, with respect, applied the 

wrong test in holding that there was no indication by the 

Appellant that the other witnesses referred to by Victor were 

unavailable. The law of evidence dictates that nothing can be 

inferred from a failure to call other witnesses unless they are 

shown to have been available. 

 

Record, p 344, lines 1–5 (Volume 5). 

 

(k) In the judgment on p 18 the learned Judge held that in regard 

to the Respondent’s statement to the police, he could not make 

a finding about the credibility of the Respondent.  This, with 
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respect, ignores the admissions and confessions made by the 

Respondent in that statement, e.g. that he agreed to having his 

fingerprints taken and that during the process he pulled loose 

and ran away; that there is not a single statement in this 

affidavit to the effect that he was assaulted by being kicked and 

hit with fists.  He agreed in evidence at the trial that there was 

nothing in relation to the assault in the statement, but tendered 

the lame excuse that he intended to get an attorney, 

presumably intending to convey that he would mention this to 

the attorney.  The Respondent stated that he could not 

remember what had happened after his arrest.  However, at the 

trial, he was able to explain in full detail what exactly had 

transpired.  It is therefore respectfully submitted that the 

learned Judge was wrong in making the finding that he could 

not use the affidavit of the Respondent in judging his credibility.  

The Honourable Judge should have held that the affidavit 

contradicted the Respondent’s evidence at the trial. 

 

Record, pp 76–78 (Volume 1); 

Record, p 180, lines 7–20 (Volume 2); 

Record, p 344, lines 6–9 (Volume 5). 

 

(l) In the judgment on p 18 the learned Judge held that it was 

significant that Victor testified that the Respondent was drunk to 
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the effect that he fell over his own feet, whereas later on he 

was sober enough to understand his constitutional rights when 

Victor allegedly read it to him.  This, the learned Judge held, 

was by necessary implication.  It is respectfully submitted that 

Victor had no choice but to read the Respondent his rights, 

whether he understood them or not.  The fact that his rights 

were read to him did not mean that he was not under the 

influence of liquor.  In fact it must be pointed out with respect 

that the learned Judge himself held as follows (as stated above) 

on p 14 of his judgment, line 18 and further : 

 

“… it is not difficult to conclude that his critical faculties were 
impaired as a result of the consumption of alcohol.  Given this fact, 
the probabilities are the he was louder and more combatative than 
what he normally would be.” 
 
 

 It is respectfully submitted that in effect the learned Judge 

himself had found that the Respondent was under the influence 

of alcohol and was disposed to fight or be quarrelsome (Oxford 

English Dictionary).  This in itself, it is respectfully submitted, 

must tilt the probabilities heavily in favour of Victor’s version. On 

this finding itself, the Respondent was, with respect, drunk and 

disorderly. 

 

 Record, p 340, line 18–21 (Volume 5); 

 Record, p 344, lines 13–21 (Volume 5). 



 - 40 -

 (m) A very important finding of the learned Judge is at the foot of 

pp 18–19, where he held that Victor initially in his evidence gave 

no reason to warrant an arrest and detention.  The learned 

Judge continued at the top of p 19 to state that it was only 

during cross-examination that he gave evidence which might 

have justified the arrest and detention.  This is, with respect, 

totally incorrect.  The Judge’s own judgment, at pp 8–9, refers 

to the evidence of Victor and it is stated on p 8, line 17 of the 

judgment : 

 

“… Victor testified that the plaintiff was under the influence of 
alcohol, was wrestling with them and was swearing and saying that 
he had done nothing wrong.” 
 

 

 Record, p 334–335 (Volume 5); 

 Record, pp 344–345 (Volume 5). 

  

(n) Victor testified that the Respondent’s attitude to the public 

present was negative because they were laughing at him and he 

consequently was swearing at them.  He gave as his reason for 

their arrest that the Respondent was drunk and disorderly and 

he wanted to take the Respondent to court on the following 

Monday.  It was therefore simply incorrect to state that Victor 

had initially in his evidence given no reason to warrant the 

arrest and detention on the grounds of the Respondent being 
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drunk and disorderly.  The Honourable Court is also referred to 

Victor’s clear evidence in this regard.   

 

 Record, p 238, lines 4–12 (Volume 3);  

 Record, p 239, lines 10–15 (Volume 3);  

 Record, p 291, lines 4–10 (Volume 4); 

 Record, p 334; lines 5–7 (Volume 5); 

 Record, p 335, lines 1–3 (Volume 5).   

  

(o) In regard to the pepper spray, Victor gave a reasonable 

explanation and the learned Judge’s summary on p 19 of the 

judgment in this regard is, with respect, not a fair summary of 

his evidence.  Clearly the victim, although being under the 

influence of liquor, was able to wrestle with the police, 

prevented them from being able to put him in the back of the 

van by kicking against the van, etc.  The learned Judge seems 

to be making the finding that if the Respondent were drunk he 

must have been so drunk that he could not have done anything 

whatsoever.  This is clearly wrong. 

 

 Record, p 345, lines 12–19 (Volume 5). 

  

(p) On p 19 of the judgment, last paragraph, the learned Judge 

stated that Victor in his evidence stated that the Respondent 
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was detained for some four hours to dry him out and this was 

for his own protection and stated that this was the police 

practice.  The Judge continued that on re-examination Victor 

stated that the reason was to remove him from the scene, etc.  

Once again this finding is, with respect, flawed and did not take 

into account Victor’s evidence as a whole.  Victor plainly testified 

that he wanted to arrest the Respondent for being drunk and 

disorderly and wanted to take him to Court on the following 

Monday.    The learned Judge himself referred to this evidence 

at the top of p 9 of his judgment.  The Respondent was 

therefore not arrested as a consequence of the alleged “police 

practice”. 

 

 Record, p 239, lines 16–22 (Volume 3);  

 Record, p 296, lines 22–25 (Volume 4); 

 Record, p 335, lines 1–3 (Volume 5); 

 Record, p 345, lines 22–24 (Volume 5). 

 

(q) The reference on p 20 of the judgment, lines 4 and further, to 

the effect that there was a material difference between the 

“four hour drying out period”, and being drunk and disorderly, is 

therefore, with respect, not correct.  There was no material 

discrepancy in Victor’s evidence.  Victor did refer to the four 

hour period in the context of that sometimes being the case.     
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His evidence in this case however was that the Respondent was 

drunk and disorderly and arrested for that reason.   

 

 Record, p 239, lines 16–22 (Volume 4);  

 Record, p 289, line 21 to p 290, line 5 (Volume 4); 

 Record, p 302, lines 10–19 (Volume 4); 

 Record, p 346 (Volume 5). 

  

(r) The uncontested evidence of Bedford, that he went to the Police 

station and was told that he could come back in four or five 

hours’ time, was not the evidence of Victor and Victor had no 

knowledge of this.  It is not understood how the action of 

policemen at the Police Station, in allowing the Respondent to 

be discharged earlier than the Monday morning, can be held 

against Victor and the Appellant, to the effect that a lawful 

arrest and detention now became unlawful. 

 

 Record, p 101, lines 10–16 (Volume 2). 

 

(s) The reference on p 20, lines 13 and further, and the statement 

that Victor adapted his evidence, is also challenged, with 

respect.  It will be submitted that the question as to whether 

people were standing in a queue or in bundles forming a queue, 

is really, with respect, neither here nor there.  The statement 
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that Victor’s evidence as to how the Respondent fell did not ring 

true, is also, with respect, unfounded.  It is common cause that 

the Respondent fell with his left side of his face onto the tar and 

that is how the injuries happened to be on that side of his face.  

It is not understood how Victor’s evidence as to something that 

is common cause, can be held against him as being an adaption 

of his evidence to the facts.  

 

 Record, p 77, lines 13–15 (Volume 1);  

 Record, p 162, lines 15–21 (Volume 2);  

 Record, p 164, lines 15–25 (Volume 2); 

 Record, p 346 (Volume 5). 

   

(t) On p 17 of the judgment, the learned Judge himself held that 

some of the injuries were probably caused by the fall, referring 

to the hands and knees and possibly the cheek and chin.  (Once 

again the learned Judge ignored the affidavit of the Respondent 

himself where he stated that the injuries to his head, face, 

elbow and knee was caused by the fall).   

 

 Record, p 77, lines 13–15 (Volume 1); 

 Record, p 343, lines 4–5 (Volume 5). 
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(u) In the second last line on p 20 of the judgment the learned 

Judge refers to this “sort of mistake”’.  He then continues to say 

that this is not merely a mistake but concluded that Victor gave 

a specific piece of evidence to tie in with the actual injuries of 

the Respondent.  As pointed out above there is no mistake.  It is 

common cause that the Respondent fell with the left side of his 

face on the tarred road and that the injuries were to the left 

side of the face.  It is not understood where the so-called 

“mistake”’ that the learned Judge referred to, came in. 

 

 Record, p 346 (Volume 5). 

 

(v) The learned Judge, with respect, was also wrong in not finding 

that the entries in the occurrence book supported the Appellant.  

The very first entry in the investigating diary which was made at 

17h50 reads : “… Vir dronkenskap en oproerige gedrag”.  It is 

correct that in the occurrence book reference was only to 

“drunkness”, but the learned Judge did not consider the rest of 

the entry viz. “injuries sustained before arrest, resisting arrest, 

injuries to left ear and mouth….”.  Clearly there was a reference 

to a scuffle, etc.  The learned Judge should therefore have held 

that the entries made in the police docket and being exhibits 

before the Court confirmed or supported the version of the 

Appellant.  He was therefore wrong in finding that the 
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documentation before him did not advance the case of either 

party. 

 

 Record, p 44 (Volume 1); 

 Record, p 60, line 18 (Volume 1); 

 Record, p 60, lines 19–21 (Volume 1); 

 Record, p 347, lines 5–13 (Volume 5). 

  

(w) On p 21 of the judgment, line 18, the learned Judge in reference 

to the doctor’s evidence stated that it would be a coincidence if 

on both occasions the Respondent fell on the same side of his 

body.  In effect it is common cause that the Respondent did fall 

with the left side of his face on the tar.  The Respondent’s 

version is that he was pushed to the ground into the tar by the 

police on two occasions.  This was rejected by the learned 

Judge in his order that he made where he held, at the foot of pp 

25-26 of the judgment, that it was found that the police, on one 

occasion only, pushed the Respondent into the tar.  The 

probabilities, as set out at the foot of pp 21-22 of the judgment 

in fact, it will be submitted, support the Appellant’s version.  

 

 Record, pp 347–348 (Volume 5); 

 Record, pp 351–352 (Volume 5). 
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(x) It is highly improbable that the Respondent, being well behaved, 

not drunk and not disorderly, would have been the only person 

of the whole crowd present to have been arrested.  Victor’s 

evidence, that the Respondent was drunk and disorderly, is 

much more probable and in fact coincided with the specific 

finding of the learned Judge as set out on p 14, line 18 and 

further, of the judgment. 

 

 Record, p 340 (Volume 5). 

 

(y) It is repeated that it is not understood how the question of the 

pepper spray or the fact that the Respondent was bleeding 

when at the Police Station, assisted the Respondent on the 

probabilities.  This was common cause. 

 

(z) On the probabilities, and based on his own factual findings, the 

learned Judge should therefore have accepted the version of 

Victor and should have dismissed the Respondent’s version. 

 

(aa) The fact that police at the Police Station refused to allow the 

Respondent to go with Bedford cannot, with respect, affect the 

enquiry in this matter.  As pointed out above Victor had left by 

that stage and the fact that police at the Police Station refused 

to allow the Respondent to go with Bedford in fact points to the 
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fact that the Respondent was still drunk.  The fact that they 

might have allowed him out later on, when he was more sober, 

cannot turn what was a lawful arrest and detention into an 

unlawful arrest and detention. 

 

(bb) The learned Judge erred in finding that on the version of Victor, 

the Appellant had not discharged the onus.  He refers to the 

“problems” in the Appellant’s version, which have been dealt 

with above, and then he refers to what he calls “the lack of 

clarity” regarding whether the Respondent acted disorderly.  On 

p 8 of the judgment, however, the learned Judge himself 

referred to the conduct of the Respondent as testified to by 

Victor viz. that the Respondent was clearly drunk, that he was 

very loud, that he was under the influence of alcohol, that he 

was wrestling with them and was swearing, that he was 

swearing at the public that was present, etc.  It is not 

understood where the “lack of clarity”’ comes from and the 

learned Judge was factually clearly wrong in holding as much. 

 

 Record, p 334, lines 2–19 (Volume 5); 

 Record, p 349, lines 5–14 (Volume 5). 

 

(cc) Factually and in law the learned Judge was, with respect, also 

wrong in holding that if the Respondent was drunk and 
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disorderly, a written notice should have been given to the 

Respondent instead of an arrest and detention.  Once again it is 

pointed out that the learned Judge erred in finding that it was 

Victor’s evidence that he relied on the police practice of keeping 

people in detention for four hours to “dry out”.  Once again 

reference is made to p 9 of the Judge’s judgment where he 

stated that Victor gave as his reason “for the arrest that the 

plaintiff was drunk and disorderly and he wanted to take the plaintiff 

to Court on the following Monday”.   

 

 Record, p 335, lines 1–3 (Volume 5);  

 Record, p 349, lines 17–25 (Volume 5); 

 Record, p 350, lines 1–25 (Volume 5). 

  

(dd) The learned Judge, on p 11 of the judgment, held that Victor for 

the first time under cross-examination testified that the 

Respondent used some expletives against the police, and that 

this was the first time that there was evidence that the 

Respondent had sworn at the police.  This is not correct.  Victor 

only gave more details of the swearing under cross-examination 

by naming the specific expletives.  In his evidence in chief he 

clearly stated that the Respondent was swearing at the police 

and the public who was laughing at him.  See also the evidence 

of Victor in this regard.  
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 Record, p 238, lines 4–12 (Volume 3);  

 Record, p 239, lines 10–15 (Volume 3); 

 Record, p 334, lines 25–27 (Volume 5); 

 Record, p 337, lines 7–13 (Volume 5). 

 

(ee) The learned Judge, with respect, referred to the judgment of His 

Lordship Mr Justice Bertelsmann J in the then unreported matter 

of Louw & Another v Minister of Safety and Security & 4 

others (now reported – in 2006 (2) SACR 178 (T)).   It is 

respectfully pointed out that Louw’s case was, in fact, 

supportive of the Appellant’s case in that on p 185D–E the 

following is stated : 

 

“If an accused or a suspect does not represent a danger to society,’

(

 

in this case the Respondent did),’will in all probability stand his 

trial ’ (in this case there was a complete refusal to co-operate 

with the police by the Respondent) ‘and will not abscond, will not 

harm himself,’ ( in this case it is common cause that the 

Respondent did harm himself), ‘and is not in danger of being 

harmed by others,’ (in a place where liquor was consumed by the 

public and where the Respondent, being drunk, swore at the 

public that laughed at him, he was clearly in danger of being 

harmed by others), ‘and may be able and be keen to disprove the 

allegations against him or her,’ (once again reference is made to 
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the complete refusal to co-operate with the police), ‘an arrest 

will ordinarily not be an appropriate way of ensuring the accused’s 

presence” ; 

 

 In this case, at least five of the six considerations referred to by 

the learned Judge in Louw’s case should apply in favour of the 

Appellant.  However, this issue was not even referred to by the 

learned Judge in his judgment on the application for leave to 

appeal. 

 

 Record, p 350, lines 17–24 (Volume 5). 

 

(ff) In the as yet unreported matter of Charles v Minister of 

Safety & Security [2006] JOL 17224 (W) His Lordship Mr 

Justice Goldblatt differed from his Lordship Mr Justice 

Bertelsman’s judgment, which was in his view clearly wrong. 

 

 A copy of the said judgment is annexed hereto, marked “A”. 

 

(gg) There are therefore opposing judgments on this very important 

issue, therefore different directions as to what police officers 

have to do in similar circumstances. 
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(hh) It is respectfully submitted that, insofar as the findings of Mr 

Justice Bertelsman on the one hand and Mr Justice Goldblatt on 

the other hand are irreconcilable, the views of Mr Justice 

Goldblatt should, with respect, prevail. 

 

74. (a) To summarise, the trial record, with respect, indicates that the 

Respondent and the witnesses who testified on his behalf 

contradicted each other in numerous material respects, which 

plainly rendered their version unreliable and incredible.  They 

also exaggerated the events and adjusted their evidence in clear 

attempts to remain supportive of the Respondent’s version. 

 

 (b) The following are, inter alia, examples of material  discrepancies 

and contradictions: 

 

  (i) According to Bedford and Caderbegg the Respondent ran 

away from the police only once.  According to 

Welgemoed and the Respondent, the Respondent ran 

away twice. 

 

   Record, p 98, lines 8–12 (Volume 2);  

   Record, p 125, line 21 to p 126, line 7 (Volume 2);  

   Record, p 146, lines 1–7 (Volume 2);  

   Record, p 212, lines 9–12 (Volume 3);  
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   Record, p 224, lines 22–23 (Volume 3). 

 

  (ii) Welgemoed testified that he called the Respondent back 

when he ran away the first time.  However, the 

Respondent testified that Welgemoed suggested that 

they went home. 

 

   Record, p 135, lines 3–9 (Volume 2);  

   Record, p 146, lines 4–5 (Volume 2). 

  

  (iii) Bedford initially stated that they were asked by the police 

to give their fingerprints.  Later, however, he testified 

that they were forced to give their fingerprints.  

Welgemoed, Caderbegg and the Respondent also stated 

that they were forced to give their fingerprints. 

 

   Record, p 98, lines 22–23 (Volume 2);  

   Record, p 106, lines 17–19 (Volume 2);  

   Record, p 125, lines 12–14 (Volume 2);  

   Record, p 145, lines 17–18 (Volume 2);  

   Record, p 215, lines 4–7 (Volume 3). 

 

  (iv) The Respondent testified that he was assaulted by the 

police by being kicked and hit, whereafter his face was 
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forced into the tar twice.  However, although they were 

in close proximity, the witnesses Bedford, Welgemoed 

and Caderbegg did not see this.  Welgemoed only saw a 

“gespartel”, while Caderbegg only saw some “wrestling” 

taking place. 

 

   Record, p 109, lines 18–19 (Volume 2);  

   Record, p 126, lines 13–15 (Volume 2);  

   Record, p 146, lines 23–24 (Volume 2);  

   Record, p 147, lines 5–9 (Volume 2);  

   Record, p 164, lines 21–25 (Volume 2);  

   Record, p 212, lines 17–21 (Volume 3).  

 

 (c) The following are, inter alia, examples of material 

exaggerations: 

 

  (i) The evidence of the Respondent and his witnesses to the 

effect that the Respondent was not under the influence of 

liquor, despite having been drinking for some two to 

three hours. 

  

   Record, p 102, lines 1–3 (Volume 2);  

   Record, p 128, line 14 (Volume 2);  

   Record, p 133, line 21 (Volume 2);  
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   Record, p 152, lines 3–7 (Volume 2);  

   Record, p 174, lines 10–11 (Volume 2);  

   Record, p 214, lines 20–23 (Volume 3). 

 

  (ii) The evidence of the Respondent and his witnesses that 

the Respondent was not aggressive; that he was not 

shouting; that he was not behaving improperly; that he 

was not swearing and that he was not resisting arrest. 

 

   Record, p 104, lines 11–13 (Volume 2);  

   Record, p 133, lines 15–20 (Volume 2);  

   Record, p 152, lines 3–7 (Volume 2);  

   Record, p 163, line 19 to p 164, line 12 (Volume 

2);  

   Record, p 214, lines 20–23 (Volume 3);  

   Record, p 228, line 25 to p 229, line 7 (Volume 3).  

 

  (iii) The Respondent’s evidence relating to the effects of the 

pepper spray. 

 

   Record, p 170, lines 16–17 (Volume 2). 

 

 (d) On the probabilities, the Respondent’s version in relation to the 

claim for unlawful arrest was simply untenable.  It was, in 
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particular, absolutely improbable that the Respondent would get 

arrested in circumstances where he was, despite three hours of 

admitted drinking, still sober and behaving himself. 

 

 (e) The following aspects of the Respondent’s version were, in some 

summary, significant : 

 

  (i) the injuries sustained by the Respondent were consistent, 

with a spontaneous fall.  Dr. Volkswyn’s concession in this 

regard was significant.  The injuries were furthermore 

predominantly on the left side of the Respondent’s body.  

It will, in this regard, be submitted that if the Respondent 

was randomly assaulted, as alleged by him, his injuries 

would have been spread more evenly over his body; 

 

   Record, p 31 (Volume 1); 

   Record, p 202, lines 3–5 (Volume 3);  

   Record, p 208, lines 6–9 (Volume 3). 

 

  (ii) in fact, the witness Caderbegg volunteered hearsay 

evidence which was to the effect that he heard from 

people in the immediate vicinity that the Respondent was 

injured when he fell on his face.  It will be argued that 
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there can be little doubt on the evidence presented that 

this was in fact what had occurred; 

  

   Record, p 223, lines 10–11 (Volume 3). 

 

  (iii) what was furthermore significant of the Respondent’s 

version was his testimony that he was thrusted head first 

onto the tar on two occasions.  This allegedly happened 

after he had been handcuffed with his hands behind his 

back.  Significantly not one of the Respondent’s three 

witnesses saw this.  The reason for this omission is 

simply that it did not happen and that this portion of the 

Respondent’s version constituted a gross fabrication 

which rendered his evidence unreliable.  Dr Volkwyn 

would also have expected much more serious injuries in 

the form of abrasions, lacerations and contusions, to his 

face had this occurred; 

 

   Record, p 164, lines 15–17 (Volume 2); 

   Record, p 200, lines 19–24 (Volume 3). 

 

  (iv) a further important aspect in relation to the alleged 

assault was that the Respondent, in his police statement, 

stated nothing about being assaulted by being kicked 
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with booted feet and hit with fists.  His explanation why 

such allegations were not included in his affidavit was 

highly suspicious; 

  

   Record, pp 76–78 (Volume 1); 

   Record, p 180, lines 13–17 (Volume 2).  

 

  (v) a further significant portion of the Respondent’s police 

statement, which he did not dispute in his evidence, was 

his allegation that he could not remember what had 

happened after his arrest.  At the trial he was, however, 

able to explain to the Court in full detail exactly what 

transpired.  This furthermore confirmed the unreliable 

nature of his evidence.  

 

   Record, p 77, lines 18–20 (Volume 1). 

 

 (f) The probabilities indicated overwhelmingly that the Respondent 

was in fact not only drunk, but also disorderly, prior to his 

arrest.  This fact was corroborated not only by the version of the 

Appellant’s witness, Victor, but also by the fact that the 

Respondent was the only person, out of many others in the 

vicinity of the parking area, that was arrested.  In fact, Victor 

stressed that this was not a random arrest.  There were 
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probably many drunk people in the area.  However, the 

Respondent plainly stood out from the crowd.  He was unstable 

on his feet, loud, excited, aggressive and waived his hands.  He 

clearly acted in a disorderly manner.  This is why he was 

arrested. 

 

  Record, p 258, lines 4–7 (Volume 3);  

Record, p 267, lines 20–21 (Volume 4);  

Record, p 281, lines 1–12 (Volume 4);  

Record, p 285, lines 4–8 (Volume 4);  

Record, p 289, lines 21 to p 290, line 5 (Volume 4); 

Record, p 291, lines 4–10 (Volume 4). 

   

CONCLUSION 

 

75. It is, in the circumstances, respectfully submitted  : 

 

 (a) that the decision of the Court a quo was plainly wrong, both in 

relation to his Lordship’s findings on the facts and on the law; 

 

 (b) that the Honourable Court a quo should have found on a factual 

basis that the Respondent was, at the time of his arrest, drunk 

and disorderly; 
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 (c) that the Honourable Court a quo should therefore have 

dismissed the Respondent’s claims of unlawful arrest, detention 

and assault, with costs. 

 

 (d) that it would be in the interests of justice that orders in the 

following terms be made by the Court : 

 

  (i) that it would not have been unconstitutional for members 

of the police to have arrested the Respondent in 

circumstances where applicable legislation entitled them 

to carry out an arrest, but where they did not exhaust the 

option of using a written notice to ensure the presence of 

the Respondent in Court as an alternative to actual 

arrest; 

 

  (ii) that, where a person has been lawfully arrested in terms 

of applicable legislation, and the police are therefore 

entitled to keep him in custody until the next court day, it 

will not be unconstitutional to then allow such a person to 

go free before the following court day, alternatively, it will 

not be unconstitutional to keep such person in custody 

until the next court day, and then to bring him to court. 
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76. It is finally respectfully submitted that the Respondent should be 

ordered to pay the Appellant’s costs of the trial, the Application for 

Leave to Appeal, the Petition to the Supreme Court of Appeal and the 

costs of this Appeal, including the costs occasioned by the employment 

of three Counsel. 
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