
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 
 
          CASE NO: 
 
 
In the matter between: 
 
 
MINISTER OF SAFETY AND SECURITY    APPLICANT 
          (DEFENDANT A QUO) 
 
 
and  
 
 
ANTUS VAN NIEKERK       RESPONDENT 
          (PLAINTIFF A QUO) 
 
 
 
 

ANSWERING AFFIDAVIT 
 
 
 

I, the undersigned, 

   ANTUS VAN NIEKERK, 

hereby make oath and say: 

 

1. I am the Respondent in this matter and the Plaintiff in the Court a quo.  I have 

read the application of the Applicant and I respond thereto as set out below.  

The facts fall within my personal knowledge unless otherwise indicated and are 

true and correct and I make the legal submissions on the advice of my legal 

representatives.   
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2. I wish to oppose the Applicant’s application for leave to appeal to the above 

Honourable Court on the grounds set out below.   

 

3. I respond to the affidavit of Heunis ad seriatim.  I add by way of introduction 

that by far the greater part of that affidavit was taken verbatim from the 

Applicant’s petition for leave to appeal to the Supreme Court of Appeal (which 

was dismissed on 2 November 2006).  The Applicant has annexed its petition to 

the founding affidavit herein.  As my responses to these allegations are similar to 

those made on my behalf in opposition to the Applicant’s petition, I will not 

annex my opposing affidavit therein.   

 

4. AD PARAGRAPHS 1 – 9: 

I take notice of these paragraphs. 

 

5. AD PARAGRAPHS 10 - 11: 

I take notice of these paragraphs. The correct spelling of my witness’ name is 

‘Caiderberg’.   

 

6. AD PARAGRAPH 12: 

I deny this paragraph. 
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7. AD PARAGRAPH 13: 

I deny that the Trial Judge erred in making credibility and probability findings 

against Inspector Victor and submit that those findings were justified on the 

evidence and probabilities.  I deal with the specific criticisms below.   

 

8. AD PARAGRAPH 14: 

I deny that the Trial Judge erred as alleged or at all and respectfully refer to 

what I set out below. 

 

9. AD PARAGRAPH 14.1: 

I respectfully submit that the Trial Judge was entitled to take into account the 

fact that my witnesses did not guild the lily during their evidence when he 

assessed the quality of their evidence.  The Trial Judge held that my critical 

faculties were impaired as a result of the consumption of alcohol.  I respectfully 

refer to page 14 of the judgment.  It was common cause at the trial that to 

make my arrest and ensuing detention lawful, I had to be both drunk and 

disorderly.  I refer to page 14 of the judgment.  

 

10. AD PARAGRAPH 14.2: 

10.1 I respectfully refer to my statement annexure “D” to the application.  I 

annex a transcription thereof as “AvN1”. 
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10.2 I gave evidence as set out in my statement.  I deny that I gave evidence 

that my injuries were caused by a fall.  My version of how I was assaulted 

by police officials is clear from my statement and was clear from my 

evidence at the trial.  I respectfully refer to the foot of page 3 and the top 

of page 4 of the judgment.   

 

10.3 It was the evidence of the doctor that my version of how I was injured 

was more probable than the version of Inspector Victor that I was injured 

in a mere fall.   

 

10.4 I therefore deny that it was common cause that I was bleeding as a 

consequence of the fall.   

 

11. AD PARAGRAPH 14.3: 

The Trial Judge found that he was satisfied that I could be sure whether or not I 

was repeatedly thrown onto the ground.  I refer to the judgment page 25.  The 

Trial Judge did not reject my evidence of how I was assaulted by the police 

officials.  I gave clear evidence that I was kicked.  I refer to the judgment page 4 

(top).  The Trial Judge held that I had established the claims set out in 

paragraph 10.7 of the Particulars of Claim.  The Trial Judge preferred my version 

to that of the Applicant’s.   
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12. AD PARAGRAPHS 14.4 – 14.5: 

It was not my evidence that I was totally blinded for four hours after I was 

sprayed with the pepper spray.  My evidence was that I was initially blinded and 

that the pepper spray affected my sight for some hours afterwards.  The Trial 

Judge stated in the passage of the judgment referred to by the Applicant that 

“…. all these witnesses explained why they could not see everything that 

happened to the Plaintiff”.   

 

13. AD PARAGRAPH 14.6: 

The Trial Judge with respect applied no test in the passage of the judgment 

referred to.  The Trial Judge drew no inference adverse to the Applicant from the 

statement.  I respectfully refer to the paragraph at the top of page 18 of the 

judgment.   

 

14. AD PARAGRAPH 14.7: 

I did not give evidence at the trial which contradicted my statement annexure 

“D” to the application.  I agreed that I did not mention being assaulted by being 

kicked and hit with fists in my statement.  The Applicant called Inspector 

Landman who took my statement to give evidence of how she took the 

statement.  She admitted during cross-examination that she did not take down 

my full statement but that she decided what was relevant and only made notes 

of that.  The Trial Judge held that my statement did not persuade him to fault 
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my version and that of my eye-witnesses as far as the material aspects of the 

case were concerned.   

 

15. AD PARAGRAPH 14.8: 

15.1 The evidence of Inspector Victor was indeed that I understood my 

constitutional rights when read to me.  Inspector Victor testified that he 

read me my constitutional rights within minutes of my arrest and that I 

understood those rights.  He testified that my constitutional rights were 

again read to me at the police station approximately ten minutes after the 

arrest when again I was sober enough to understand these.   

 

15.2 I respectfully point out that the fact that I could understand my 

constitutional rights was not the only fact taken into account by the Trial 

Judge in coming to the conclusion that I was not drunk.  I respectfully 

refer to the judgment page 14 (middle); page 15 (middle); page 18 

(middle) and page 19 (end of first paragraph).   

 

15.3 I deny that the Trial Judge found that I was drunk and disorderly and I 

deny that the passage of the judgment referred to has the effect that the 

Trial Judge so found.   
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16. AD PARAGRAPH 14.9: 

Inspector Victor did initially state that he could hear me giving permission to 

inspector Magey to take my fingerprints.  When pressed under cross-

examination, he changed his version and stated that he could only hear this on 

the second occasion when he was closer to where the fingerprints were being 

taken.   

 

17. AD PARAGRAPH 14.10: 

17.1 The Trial Judge did not err in finding that Inspector Victor gave no reason 

to warrant an arrest and detention in his evidence in chief.  He stated in 

chief that I only started swearing after I was arrested by the police 

officials.   

 

17.2 It was during cross-examination that Inspector Victor realized that he had 

not stated in chief that I was both drunk and disorderly prior to the arrest.  

He was constrained to change his version to state that I was in fact drunk 

and disorderly prior to the arrest.  When asked why he did not state so in 

chief, he was unable to give a plausible explanation.   

 

17.3 I respectfully point out that the deponent has been very selective with 

regard to the evidence in this paragraph.   
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18. AD PARAGRAPH 14.11: 

18.1 Inspector Victor stated under cross-examination that I held no danger for 

any of the police officials.  Inspector Victor’s statement referred to by the 

Trial Judge in his judgment page 19 (middle) that some policemen might 

have got hurt was given as an after-thought by him during cross-

examination when he was pressed on why he did not call in the assistance 

of some thirty available police officials. 

 

18.2 In the premises Inspector Victor gave no reasonable explanation for the 

use of the spray.   

 

19. AD PARAGRAPH 14.12: 

The Trial Judge set out the evidence of Inspector Victor correctly in the 

judgment page 19 (last paragraph).  I respectfully submit that the inference 

drawn by the Trial Judge from this evidence of Inspector Victor as set out in the 

judgment page 20 (top) is correct.   

 

20. AD PARAGRAPH 14.13: 

There was indeed a material difference in the evidence of Inspector Victor.  As 

set out in the judgment page 9 (top) and page 19 (last paragraph), Inspector 

Victor gave as a reason for the arrest that I was drunk and disorderly and that I 
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was detained for some four hours ‘to dry him out’.  The ‘drying out period’ was 

corroborated by the evidence of Bedford referred to in this paragraph. 

 

21. AD PARAGRAPH 14.14: 

21.1 The Trial Judge dealt with inconsistencies and contradictions in the 

evidence of Inspector Victor and concluded that he was prone to adapting 

his evidence.  This is apparent from the passage in the judgment referred 

to. 

 

21.2 It was not common cause that I fell with the left side of my face onto the 

tarmac.  I respectfully refer to my evidence as accepted by the Trial Judge 

in the judgment page 4 (top).  I further refer to my statement annexure 

“D” to the application.   

 

21.3 The deponent is not correct that I stated that the injuries to my head, 

face, elbow and knee were caused by a fall.  I respectfully refer to my 

statement annexure “D” to the application.   

 

22. AD PARAGRAPH 14.15: 

I reiterate my denial that it was common cause that I fell with the left side of my 

face on the tarmac and I refer to what I have set out above.  It was obvious 

during the cross-examination of Inspector Victor that he fabricated that I fell 
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with the left side of my face on the tarmac to explain how the injuries could have 

occurred without me being assaulted by police officials.   

 

23. AD PARAGRAPH 14.16: 

The documentation completed at the police station and which were exhibits 

before the trial court were ambiguous in that some of them referred to ‘drunk 

and disorderly’ and some only to ‘drunkenness’.  I respectfully submit that the 

Trial Judge did not err in finding that such documentation advanced the case of 

neither party.   

 

24. AD PARAGRAPH 14.17: 

24.1 I reiterate my denial that it was common cause that I fell with the left side 

of my face on the tarmac.  I have dealt with my version above.  I deny 

that the Trial Judge rejected my version that I was assaulted by the police 

and respectfully refer to the judgment page 9 (top). 

 

24.2 The Trial Judge did not find that my version was improbable.  I 

respectfully submit that it is not.  I explained how I was scared to be 

fingerprinted because I had outstanding traffic offence warrants and was 

afraid of being arrested.  I therefore ran away and police officials gave 

chase.  There is, with respect, nothing improbable in my version.   
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25. AD PARAGRAPH 14.18: 

Bedford’s evidence that police officials damaged his car with the fingerprint 

machine was accepted by the Trial Judge as being consistent with my version of 

the approach of the police on that day.  I respectfully submit that this evidence 

forms part of the probabilities which favours my case.   

 

26. AD PARAGRAPH 14.19: 

My evidence was that the police officials used the pepper spray after I was 

handcuffed.  Inspector Victor testified that the police officials used the pepper 

spray to force me to get into the police van.  None of this was common cause.   

 

27. AD PARAGRAPH 14.20: 

In the premises I deny this paragraph. 

 

28. AD PARAGRAPH 14.21: 

I deny that I was drunk and I deny that the Trial Judge found that I was drunk.  

I reiterate my denial that I was lawfully arrested and detained.   

 

29. AD PARAGRAPH 14.22: 

I reiterate that the Trial Judge did not find that I was drunk.  He further did not 

find that I acted disorderly.  I have dealt with my evidence in this regard above.  

The Trial Judge preferred my evidence and those of my witnesses to that of 
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Inspector Victor.  The Trial Judge make credibility findings against Inspector 

Victor.  The Trial Judge was with respect correct in holding that the Applicant 

had not discharged the onus.   

 

30. AD PARAGRAPH 14.23: 

30.1 I have dealt with the evidence of Inspector Victor regarding police practise 

to ‘dry out’ intoxicating persons above.   

 

30.2 Inspector Victor stated in his evidence in chief that I started swearing 

after I had been arrested.   

 

31. AD PARAGRAPH 14.24: 

It is correct that the Trial Judge held in the alterative that if I was drunk and 

disorderly a written notice should have been given to me instead of me being 

arrested and detained.  I respectfully submit that Louw’s case is not supportive 

of the Applicant’s case.  There was no evidence that I represented a danger to 

society.  There was no evidence that I would not stand my trial.  To the contrary, 

the evidence was that I had a fixed place of abode and fixed employment.  I 

gave the police officials my residential and work address.  It was not common 

cause that I harmed myself.  There was no evidence that I was in danger of 

being harmed by others.  There was, in fact, no evidence why the police officials 
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should have deprived me of my liberty under the prevailing circumstances and in 

the manner in which they did.   

 

32. AD PARAGRAPH 15: 

32.1 This paragraph is denied.  I respectfully refer to the judgment page 23 

(top) where the Trial Judge clearly states that deprival of liberty and 

dignity should be limited only where the situation demands it. This 

principle was never an issue at the trial.  I respectfully submit that this 

requires no further clarification by the above Honourable Court.   

 

32.2 There was no evidence presented by the Applicant that I constituted a 

threat to the public at large or a danger to myself or that I was staggering 

into roadways used by vehicles.   

 

33. AD PARAGRAPH 16: 

I have dealt with what the deponent refers to as factual mistakes made by the 

Trial Judge.   

 

34. AD PARAGRAPH 17: 

In the premises I deny the conclusion of law in this paragraph.   
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35. AD PARAGRAPH 18.1: 

Inspector Victor failed to deal with the option of using a written notice to secure 

my presence in Court instead of arresting me in his evidence in chief.  When 

pressed thereon under cross-examination, he stated that they did not have the 

necessary forms at hand at the time. 

 

36. AD PARAGRAPH 18.2: 

I respectfully submit that the Trial Judge correctly found that the ‘drying out 

practise’ constituted an unreasonable and unjustifiable limitation of the 

individual’s right to freedom which could not pass muster in an open and 

democratic society based on human dignity, equality and freedom. 

 

37. AD PARAGRAPH 18.3: 

I take notice of the judgment. 

 

38. AD PARAGRAPH 18.4.1: 

I deny that the constitutional point referred to in this subparagraph arises from 

the judgment a quo.  This point was never raised at the trial.  The Trial Judge 

did not find that police officers were constitutionally obliged first of all to give a 

written warning in the circumstances.  The Trial Judge held that he was not 

satisfied in the circumstances that the Respondent had exhausted the option of 
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giving written notice to ensure my presence in Court and that there was no 

alternative to arrest.  In this regard I respectfully refer to paragraph 31 above.   

 

39. AD PARAGRAPH 18.4.2: 

I deny that the constitutional point referred to in this subparagraph arises from 

the judgment a quo.  The Trial Judge did not hold that it was unconstitutional to 

set a lawfully arrested person free before the next court day.  Neither did the 

Trial Judge hold that it was unconstitutional to keep a lawfully arrested person in 

detention until the next court day.   

 

40. AD PARAGRAPH 18.5: 

The crime committed in Louw case (coram Bertelsmann J) dealt with theft; and 

the Charles case (coram Goldblatt J) dealt with possession of a stolen firearm.  

Neither these cases in pari materia with the instant matter. 

 

41. AD PARAGRAPH 19: 

I take notice of this paragraph.  The Trial Judge held that he was not satisfied 

that the Applicant had exhausted the option of using a written notice to ensure 

my presence in Court and that there was no alternative to actual arrest in the 

circumstances.  I respectfully refer to the judgment of a quo p 22 (last 

paragraph) – p 23 (last paragraph).   
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42. AD PARAGRAPH 20.1: 

I deny this paragraph.  The Trial Judge dealt with my evidence and that of my 

witnesses in the judgment and I refer to what I have set out above.   

 

43. AD PARAGRAPH 20.2: 

I have dealt with the probabilities above and I deny that my version is 

improbable.  I was frank with the court with regard to the amount of alcohol 

which I had consumed and I refer to what I have set out above. 

 

44. AD PARAGRAPH 20.3.1: 

The Trial Judge carefully considered the evidence of all the eye witnesses and 

dealt with the quality of that evidence in his judgment.  I again point out 

respectfully that the name of my witness is “Caiderberg”.   

 

45. AD PARAGRAPH 20.3.2: 

I have dealt above with the submissions by the deponent with regard to the 

injuries which I sustained.  I respectfully refer to what I have set out there.   

 

46. AD PARAGRAPH 20.3.3: 

I deny this paragraph.  My witness (whose name is spelt “Caiderberg”) gave 

clear evidence that I was assaulted by the police.   
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47. AD PARAGRAPH 20.3.4: 

I deny this paragraph.  My witnesses all gave evidence that was consistent with 

the police officials thrusting me onto the tar.  The Trial Judge dealt in his 

judgment with the criticism that my witnesses did not see everything that 

happened.   

 

48. AD PARAGRAPHS 20.3.5 – 20.3.6: 

I have referred above to the manner in which my statement was taken.   

 

49. AD PARAGRAPH 20.4: 

I deny this paragraph.  I deny that I stood out in the crowd or that I was 

arrested because I stood out in the crowd.  I was arrested after I ran away 

because I did not want to be fingerprinted for reasons set out above.  I deny 

that I acted in a disorderly manner.  I deny that I was lawfully arrested.   

 

50. AD PARAGRAPH 21.1: 

I take notice of this paragraph. 

 

51. AD PARAGRAPH 21.2: 

There was no evidence that the public welcomed the police operations at the 

area in question on the afternoon in question.  There was further no evidence 

that my arrest or the arrest of citizens in similar conditions led to any decrease of 
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crime at so-called ‘hot spots’.  In the circumstances I respectfully submit that the 

Applicant has not made out a case that the limitation of my right to freedom by 

the police arresting me in the circumstances in which they did was reasonable 

and justifiable in an open and democratic society based on human dignity, 

equality and freedom.   

 

52. AD PARAGRAPH 21.3: 

I deny this paragraph.  The Trial Judge did not and could not find on the 

evidence that I was disorderly.  The effect that the Applicant suggests that the 

judgment of the Court a quo has, is accordingly misplaced.   

 

53. AD PARAGRAPH 21.4: 

I have dealt with the two judgments above and respectfully refer to what I have 

set out there. 

 

54. AD PARAGRAPH 21.5: 

In the premises I deny this paragraph. 

 

55. AD PARAGRAPH 23.2 – 23.3: 

No evidence was led on which the Trial Judge could come to the findings 

contended for in these subparagraphs. 
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56. AD PARAGRAPH 23.4: 

I deny this paragraph and respectfully refer to what I have set out above.  

 

57. AD PARAGRAPH 24: 

I deny that the Applicant has made out a case for the relief which it seeks. 

 

58. AD PARAGRAPH 25: 

In the premises I respectfully pray that the application be dismissed, with costs, 

such costs to include the costs of two counsel. 

 

 

 

 

 

        _____________________ 

        A VAN NIEKERK 
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SIGNED and SWORN at                                     before me on this                 day of 

2006, the deponent having acknowledged that he knows and understands the contents 

of this affidavit which is deposed to in accordance with the regulations governing the 

administration of an oath as more fully set out in Government Notice No. 35 of the 14th 

March 1980. 

 

 

 

        __________________________ 

        COMMISSIONER OF OATHS 
 
 


