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Introduction 

 
[1] This is an application for leave to appeal against the order made on 

the 25th of May 2006 evicting the Applicant and all those claiming 

title under him to vacate the property described as 51 Cestrum 

Street, New Flora Park, Pietersburg Extension 11, “The property”.  
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[2] This appeal is premised on the following grounds; 

(a) the court erred in concluding that the 

Respondent was the owner of “The property” 

by virtue of the fact that it was registered in her 

name on the 31st of March 2005, 

 (b) the court did not consider whether the Applicant 

was occupying “The property” unlawfully or 

whether its ownership was transferred from the 

previous owner (Masokameng to Lekalakala), 

and thereafter to the Respondent, and 

(c) the court did not apply the law to the facts and 

erred in not referring the matter to oral 

evidence. 

 
[3] The main Application was argued on the 26th of May 2006. I 

dismissed the application with costs. The Applicant has instituted 

this appeal without having requested the reasons for my judgment. 

 

[4] These then are the reasons underpinning the order issued on the 

26th of May 2006. This judgment incorporates those reasons, the 

argument and submissions relating to the application for leave to 

appeal.  
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[5] The factual matrix predicating this matter is that the Applicant has 

occupied “The property” as from the 1st of March 2005 pursuant to 

a verbal lease agreement concluded with the previous owner of 

“The property” Masokameng, on the 25th of February 2005.  

 
[6] The following events are common cause regarding the history of 

the sale of “The property”; 

(a) on the 16th February 2005 Lekalakala and the 

Respondent entered into an agreement of sale,  

(b) on the 17th of February 2005 Masokameng  and 

the Applicant concluded a deed of sale, and  

(c) on the 31st of March 2005 a tripartite transaction 

in respect of “The property” was concluded 

whereby the ownership of the property was 

simultaneously transferred from Masokameng 

to Lekalakala and eventually to the Applicant. 

 
[7] Subsequent to the transfer of the “The property” into the name of 

the Respondent, the Applicant has refused despite demand to 

vacate “The property”. 

 

[8] The Respondent instituted the main application seeking an order to 

evict the Applicant from “The property” under the provisions of 
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the Prevention of Illegal Eviction from and Unlawful Occupation 

of Land Act No. 19 of 1998 (“PIE”). 

 
The applicable Legal Principles 

 
[1] It is trite that the provisions of “PIE” are applicable in this matter. 

Section 4 thereof which encapsulates both procedural and 

substantive provisions governs eviction proceedings brought by the 

owner or the person in charge of the land in issue. 

 

[2] Section 4(6), 4(7) and 4(8) of “PIE” provide as follows, 

 

“4(6) If an unlawful occupier has occupied the land in question for 

more than six months at the time when the proceedings are 

initiated, a court may grant an order for eviction if it is of 

the opinion that it is just and equitable to do so, after 

considering all the relevant circumstances, including the 

rights and needs of the elderly, children, disabled persons 

and households headed by women”. 

 

“4(7) If an unlawful occupier has occupied the land in question for 

more than six months at the time when the proceedings are 

initiated, a court may grant an order for eviction if it is of 

the opinion that it is just and equitable to do so, after 
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considering all the relevant circumstances, including, except 

for when the land is sold in a sale of execution pursuant to a 

mortgage, whether land has been made available or can 

reasonable be made available by a municipality or other 

organ of state or another land owner for the relocation of the 

unlawful occupier, and including the rights and needs of the 

elderly, children, disabled persons and households headed 

by women”. 

 

“4(8) If the Court is satisfied that all the requirements of this 

section have been complied with and that no valid defence 

has been raised by the unlawful occupier, it must grant and 

order for the eviction of the unlawful occupier and 

determine- 

 

(a) a just and equitable date on which the 

unlawful occupier must vacate the land under 

the circumstances; and 

 

(b) The date on which an eviction order may be 

carried out if the unlawful occupier has not 

vacated the land on the date contemplated in 

paragraph (a)”. 
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[3] An “unlawful occupier” is defined in section 1 of “PIE” as -  

 

“A person who occupiers land without the express or tacit 

consent of the owner or a person in charge, or without any 

other right in law to occupy such land, excluding a person 

who is an occupier in terms the Extension of Security of 

Tenure Act, 1997, and excluding a person whose informal 

right to land, but for the provisions of this Act, would be 

protected by the provisions of the Interim Protection of 

Informal Land Rights Act, 1996 (Act No. 31 of 1996).” 

 

[4] “PIE” enjoins a party who seeks to evict another from land to 

prove not only the ownership to such land; or that such other party 

is in unlawful occupation; but has to show also that he or she has 

complied with the procedural provisions, and that on a 

consideration of all legally relevant circumstances an eviction 

order is “just and equitable”.  

 

[5] In Ndlovu v Ngcobo; Bekker and another v Jika 2003 (1) SA 113 

SCA at 48 at 131 – 132 A Olivier JA stated that;  

 
“the impact of “PIE”, however, is found in the substantive 

provisions of section 4(6), (7) and (8). These provisions turn 
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the common law on its head and they draw a thick black line 

through Graham v Riddley (supra) as far as proceedings 

under “PIE” are concerned, i.e. if “PIE” is applicable. No 

longer does the owner have an absolute right to evict the 

unwanted and unlawful occupier, the court is now given 

discretion to evict or to allow the unlawful occupier to 

remain in possession”. 

 

[6] Harms JA who delivered the majority judgment stated at 124B-C 

that;  

“The court, in determining whether or not to grant an order 

or in determining the date on which the property has to be 

vacated (s4(8)), has to exercise a discretion based upon 

what is just and equitable. The discretion is one in the wide 

not the narrow sense (cf Media Workers Association of 

South Africa and Others v Press Corporation of South 

Africa Ltd (“Perskor”) 1992 (4) SA 791 (A) at 800, Knox 

D’Arcy Ltd and Others v Jamieson and Others 1996 (4) SA 

348 (A) at 360G – 362G)”. 

 
[7] It logically follows that a court in the exercise of its wide discretion 

is also not enjoined to evict an occupier from the property even if 
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such occupation is unlawful. The court in terms of section 4(8) 

“must” grant an order for the eviction of an unlawful occupier if it 

is just and equitable to do so after considering all the relevant 

circumstances … section 4(7).  

 
[8] The relevant circumstances which the court is obliged to take into 

account include;  

(a) “Whether land has been made available or can 

reasonable be made available by a municipality or 

other organ of State or another land owner for the 

relocation of the unlawful occupiers; 

(b) the rights and needs of;  

(i) the elderly; 

(ii) children; 

(iii) disabled persons; and 

(iv) households headed by women”,  

The circumstances enumerated above are not exhaustive and the 

discretion given in wide terms is not limited thereto. 

 
[9] It is trite that an owner has a right to vindicate his or her property 

and is entitled to an eviction order against any person who 

unlawfully occupies same except in circumstances where the 
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owner’s right is limited by the Constitution, a statute, a contract or 

on any other legal basis. 

 
[10] Section 26(3) of the Constitution of the Republic of South Africa 

Act 108 of 1996 which is applicable to a claim for eviction 

provides as follows; 

“No one may be evicted from their home, or have 

their home demolished, without an order of court 

made after considering all the relevant circumstances. 

No legislation may permit arbitrary evictions”. 

 

[11] Section 26(3) does not confer a discretion on a court to refuse to 

grant an eviction order where the owner would otherwise be 

entitled to such an order pursuant to a contract. In such instances, 

the personal circumstances of a tenant or the availability of 

alternative accommodation are not relevant circumstances. See 

Brisley v Drotsky 2002 (4) SA 1 (SCA). 

 

[12] I turn now to the factual matrix of this matter to determine the 

relevant circumstances the court is obliged to consider when it can 

be said that it is just and equitable to grant an eviction order. 
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[13] The Respondent’s right to her entitlement to occupy “The 

property” is disputed. It stands to reason therefore that, this matter 

has to be decided in terms of the rule enunciated in Plascon – 

Evans Paints Ltd v Van Riebeeck Paints (Pty) Ltd 1984 (3) SA 

623 (A) at 634E-635C. In so far as the relief sought is to be 

granted, the court may do so only if the facts as stated by the 

Respondent, together with the facts admitted by the Applicant 

justify such an order. There are of course exceptions to this general 

rule when determining, whether there is a genuine bona fide 

dispute of fact, for instance, when the allegations or denials of the 

Respondent are far-fetched or clearly untenable that the court is 

justified in rejecting them merely on the papers.    

 
[14] On the 16th of February 2005 the Respondent in terms of a written 

agreement concluded with Lekalakala purchased “The property” 

for an amount of R398.000.00. “The property” was transferred into 

her name on the 31st of March 2005. 

 
[15] Subsequent to transfer of “The property”, Lekalakala’s attorneys 

addressed a letter to the Applicant. They advised him that the 

transfer of “The property” had been effected into the Respondent’s 

name and requested him to vacate same.  
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[16] The Respondent argues that the purported deed of sale concluded 

between the Applicant and Masokameng is defective and does not 

comply with section 2 (1) of the Alienation of Land Act No. 81 of 

1968, in that the description of the property purchased is vague and 

is unascertainable. 

 

[17]  The Respondent states that Masokameng has refused to become 

involved in the dispute despite a request for clarification by her 

attorneys regarding the fact that his purported signature and that of 

his wife in the purported deed of sale between themselves and 

Lekalakala appear to be forged. 

 
Analysis of Argument and Evidence  

  

[1] The deed of sale between Masokameng and Lekalakala, and the 

verbal lease agreement, are preceded by the deed of sale between 

Lekalakala and the Respondent. Consequently, the Applicant 

cannot be heard to invoke the maxim huur gaat voor koop against 

the Respondent, because when the verbal lease agreement was 

concluded between the Masokameng and the Applicant on the 17th 

of February 2005, Masokameng was no longer a land lord. See 

Boshoff v Theron 1940 AD 299 at 302 et seq, (cf Mignoel 
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Properties (Pty) Ltd v Kneebone 1989 (4) SA 1042) at 1050H-

1051J.   

 
[2] Daniel Fredericks Kruger of Remax Estate Agents confirms that on 

the 16th February 2005 Lekalakala gave his estate agency a 

mandate to sell “The property” to the Respondent. 

 

[3] Lekalakala could not raise the transfer costs. On the 21st of 

February 2005 he entered into a loan agreement with Remax Estate 

Agency by signing an acknowledgement of debt in favour of the 

latter in the amount of R17.987.00 to enable him to sell “The 

property” to the Respondent. 

 
[4] D F Kruger confirms that the deed of sale between Lekalakala and 

the Respondent was entered into and signed in his presence. He 

confirms that he instructed Laurens S Lee Attorneys and 

Conveyancers to effect transfer of “The property” into the 

Respondent’s name. He confirms that he requested the Applicant to 

vacate “The property” because the latter was in unlawful 

occupation thereof. 

 
[5] Engela Gerdmunda Du Toit and Rianda Jacobs, senior 

conveyancing secretaries in the employ of Laurens S Lee Attorneys 
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confirm that Lekalakala signed the transfer documents in their 

presence that he instructed their firm to transfer “The property” 

into the Respondent’s name. 

 
[6] The sheriff of this Court, on the instructions of the Respondent’s 

Attorneys conducted an inspection at “The property” to ascertain 

the presence of elderly persons and children residing thereat.   On 

the 13th of October 2005 at 13H50 and on the 17th of October 2005 

at 18H10 he established that there were no children or elderly 

persons living on “The property”.   

 

[7] The Respondent’s case is based on the rei vindicatio; she bears the 

onus to show that; 

 
(a) she is the owner of “The property”, and 

 
(b) the applicant is in unlawful occupation of “The 

property. See Silberberg & Schoemans: The 

Law of Property (4th Ed) pp 225 -226. 

 

[8] The documentation from the Deeds Registry shows the following; 

(a) “The property” was transferred and registered 

into the Respondent’s name on the 31st May. 
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(b) The purchase price of “The property” is R 

398.000. 00, 

 
(c) The title deed number is T37542/2005, 

 
(d) Identification number and the name of the 

applicant appear on the title deed, 

 
(e)  The mortgage bond holder is Standard Bank, 

the amount of the mortgage bond is 

R398.000.00 

 
(f)  Transfer T3346/1998 was effected in respect of 

John Munwama Masokameng and Sylvia 

Masokameng, and 

 
(g)  Transfer T37541/2005 was effected in respect 

of Makaisa Jacob Lekalakala. 

 

[9] The Respondent has a Deed of Transfer T 05037542 issued in 

pursuance of a power of attorney signed by Lekalakala on the 23rd 

of February 2005 at Polokwane authorising the sale of “The 

property” to the Respondent. 
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The Application of the Law to the Facts 

 
[1] It is trite that the best evidence in respect of immovable property is 

a title deed to it. Once the registration of the transfer is completed, 

neither fraud nor misrepresentation can reverse the process 

irrespective of whether same relates to the details of the transaction 

or not. See Goudini Chrome (Pty) Ltd v MCC Contracts (Pty) Ltd 

1993 (1) SA 77 (A) at 82B. 

 

[2] The only manner to reverse or correct the registration of the 

transfer of “The property” is by an order of this Court. Once 

transfer has been effected, such transfer cannot be attacked by 

reason of a defect in the causa which predicated the transfer.  See 

Brits and another v Eaton NO and others 1984 (4) SA 728 (T) at 

734-5, Mnisi v Chauke & others 1994 (4) SA 715 (T) at 720 D. 

 

[3] The applicant has not established any right to retain possession of 

the property. See Jeena v Minister of Lands 1955 (2) SA 380 (A) 

at 382G-383B. Chetty v Naidoo 1974 (3) SA 13 (A) at 20 C. 

 

[4] There is no evidence showing any steps taken by the Applicant 

assailing the Respondent’s right, title and interest to “The property 
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or  to rectify the particulars in the title deed encapsulated in the 

records in the Deeds Registry’s Office. 

 

[5]  The purported sale of agreement between Masokameng and the 

Applicant does not comply with section 2 (1) of the Alienation         

of Land Act no 68 of 1981 in that there is no proper description of 

the property being sold. See Headermans (Vryburg) (Pty) Ltd v 

Ping Bai 1997 (3) SA 1004 (SCA) at 1008I- 1009A, Vermeulen v 

Goose Valley Investments (Pty) Ltd 2001 (3) SA 986 (SCA) at 

996I – 997A.   

 

[6] The Applicant has not prosecuted any steps to enforce the 

purported agreement of sale between Masokameng and himself, 

neither has he instituted any proceedings to set aside the sale 

agreement between the Respondent and Lekalakala. 

 

[7] The Applicant says it is not possible from him to find alternative 

accommodation as he has expended all his savings on 

improvements on “The property” 

 
[8] The Applicant says he stays with his mother-in-law who is 67 years 

old and suffers from severe chronic diabetes.  He says he also lives 
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on the property with his two minor children aged eleven and three 

years respectively. He says eviction would traumatise his children, 

that considering the rights of the children and the elderly it will not 

be just and equitable that an eviction order be granted.   

   
[9] In my view, the uncontroverted evidence shows that the 

Respondent is the owner of “The property” since the 31st of March 

2005, and has been issued with a title deed to the property by the 

Registrar of Deeds. 

 

[10] In my view, there are no children or elderly persons residing on 

“The property, the Applicant does not belong to the indigent 

vulnerable class of persons whose protection and succour the 

Legislature had in mind when it enacted “PIE”. 

 
[11] In my view, the Applicant’s situation is akin to that save of an 

affluent tenant “who is holding over” and occupying luxurious 

premises, whom the (SCA) in the Bekker case (supra) at para 17 

held that the “relevant circumstances” prescribed in section 4(7) 

of “PIE” do not arise “save that the applicant is the owner; that 

the lease has come to an end and that the tenant is holding over”. 
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[12] The Applicant has no valid defence to the Respondent’s claim.  

Pursuant to the aforesaid described reasons, in my view, it is just 

and equitable to grant the eviction order against the applicant.  

 
[13] Having regard to the conspectus of evidence and the submissions 

made in this matter and for the reasons enunciated above, I am of 

the view that there are no reasonable prospects that another court 

would come to a different conclusion than I have.  

 
[14] In the premises the application for leave to appeal is dismissed with 

costs. 

 

 

____________________________ 
MOKGOATLHENG A.J.  

 
ACTING JUDGE OF THE HIGH COURT OF SOUTH AFRICA  

(TRANSVAAL PROVINCIAL DIVISION) 
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