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[1] On the morning of Friday, 19 July 2002, Justin was hit 

twice on his right leg when certain members of the South 

African Police Services were involved in a shoot out with 

a crowd that was resisting the confiscation of illegally 
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harvested abalone which was loaded into the back of a 

stationary bakkie at Blompark, Gansbaai. 

 

[2]  The appellant, Dolora Petersen in her capacity as mother 

and legal guardian of Justin, instituted proceedings in the 

magistrate’s court in Hermanus for damages against the 

Minister of Safety and Security.  She claimed that 

members of the South African Police Services acting in 

the course of their employment with the respondent acted 

wrongfully in that they negligently failed to comply with a 

legal duty owed to Justin to take steps to ensure that no 

harm was caused to him. 

 

[3] In the magistrate’s court, the issue of liability was 

separated from that of quantum by agreement.  It was 

further agreed that the onus rested on the defendant to 

show that the actions of the police were reasonable and 

justified. 

    

[4] On 17 December 2004 the magistrate found that the 

police officers acted out of necessity and accordingly the 

appellant’s claim was dismissed with costs.  Justin’s 

mother has now appealed against the finding of the 

magistrate. 

    

         [5]    It was argued during the hearing of the appeal that this 

court sitting as a court of appeal is entitled to interfere 
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with the finding of the magistrate on the grounds that the 

respondent failed to show on a balance of probabilities 

that the police officers acted reasonably and lawfully 

when they opened fire using live ammunition on a crowd 

in a busy street at broad day light.  It was further argued 

that the means used by the police officers in dealing with 

the stone throwing crowd were not proportional to the 

perceived threat. It was also alleged that the police 

officers should have resorted to alternative means at their 

disposal to defend themselves against the mob 

alternatively they should have withdrawn from the scene. 

 

[6]  It is common cause that when the police officers arrived 

at the scene where the bakkie was parked there was a 

crowd of approximately 200 people.  It is also common 

cause that the crowd was hostile towards the police.  

Members of the crowd threw stones at the police. During 

the trial there was a dispute about, inter alia, whether the 

crowd or the police started shooting first and whether 

Justin participated in the activities of the crowd or whether 

he was an innocent bystander.  There was also a dispute 

about the time when the police withdrew from the scene.   

 

[7]  The factual matrix of the case has to be put in context 

since the respondent’s appeal is based on whether the 

justification of necessity exonerates the respondent from 

liability under the circumstances of the present case.  
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 [8] At the commencement of the trial counsel for the 

respondents submitted that abalone is a natural resource 

which is an endangered species and therefore police 

officers have a legal duty to protect it from illegal 

plundering.  In order to do so the police created operation 

Neptune. 

   

[9]    Operation Neptune derives its powers from Section 38 of 

the Sea Fisheries Act, 12 of 1988 which provides as 

follows: 

“….. no person shall collect and remove or 

cause to be collected and removed any 

aquatic plants or shells from the sea or sea 

shore, except for his own use and in the 

prescribed quantities, without the holder of a 

permit issued by the Minister and otherwise 

than in accordance with the conditions 

contained in the permit.” 

 

[10]    In order to enable the police to enforce the provisions of 

the aforesaid section 38, section 47 of the same Act was 

enacted and it provides as follows: 

 “(1) any person who –   

 (m) resists or hinders any fishery control 

officer in the exercise of any power or 

the performance of any duty in terms of 
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this Act, shall be guilty of an offence and 

liable on conviction to a fine not 

exceeding R50 000 or  to imprisonment 

for a period not exceeding six years or 

to both such fine and such 

imprisonment.” 

 

[11]  In terms of section 48 of the same Act the police may 

seize any fish in respect of which the offence was 

committed and declare it forfeited to the state and may 

cancel any license or permit issued to the convicted 

person. Any fish or vehicle which has been declared 

forfeited in terms of this section may be sold or dealt with 

as directed by the Minister. 

 

[12] The respondent pleaded that the police officers were 

carrying out their statutory duty to investigate and combat 

crime and acted in the course of their employment as 

members of the South African Police Services.  In firing 

rubber bullets and live ammunition at the crowd they 

acted out of necessity and in defence of their lives and 

they were also preventing damage to the state vehicle. 

They were also carrying out obligations imposed on them 

in terms of section 205(3) of the Constitution. The 

aforesaid section provides as follows: 

“(3) The objects of the police service are to 

prevent, combat and investigate crime, to 
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maintain public order, …..and to uphold and 

enforce the law” 

 

[13]  In the present case I have to determine whether the 

police acted reasonably and lawfully when they opened 

fire in order to protect their lives and the vehicle in which 

they were traveling. I also have to determine whether the 

force they used was commensurate with the danger 

apprehended. In addition it has to be determined whether 

there were alternative means available which the police 

could have used to avert the danger. 

 

  [14] The police version is that they received information that 

certain members of the public were in possession of 

illegally harvested abalone.  When the police arrived at 

the scene where the incident took place, a vehicle and a 

trailer were parked in the road loaded with a vast quantity 

of abalone.  It became obvious to them that the abalone 

was illegally harvested.  Their attempt to confiscate it was 

resisted by a crowd of approximately 200 people.  

Members of the crowd threw stones at the police and fired 

shots at them. In an attempt to prevent the stone throwing 

mob from killing them or from damaging the police 

vehicle, the police initially fired rubber bullets at the 

crowd. When they ran out of rubber bullets they fired live 

ammunition. 
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[15] Counsel for the appellant, correctly so in my view, pointed 

out contradictions in the police version about exactly 

when and why the police officers started firing live 

ammunition and when they decided to stop and withdraw.  

It is apparent that during the incident there was a lot of 

movement and the police are not able to give a similar 

account of what happened at the scene. It has been 

submitted that such contradictions were not of a material 

nature and the police on the whole were credible 

witnesses who did their best to remember what occurred 

during the incident. 

 

[16]  What emerges from the evidence is that when the police 

arrived at the scene they could not identify the real 

culprits so they fired indiscriminately at the crowd. It is 

evident that the police continued firing shots at the crowd 

until an unknown man intervened. Only then did they 

withdraw. The question whether members of the crowd 

were the first to shoot at the police remained unresolved. 

It is apparent from the record that while the shooting was 

still taking place some unknown persons removed the 

load of abalone from the scene.  Apparently one 

policeman sustained injuries which were not of a very 

serious nature. It was disputed during the trial that the 

damage to the police vehicle was as a result of the 

incident. 
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[17]   Although the police officers contradicted themselves on 

how the incident took place, such contradictions were not 

of a material nature and considered in its entirety their 

evidence was reliable. They did their best to remember 

what occurred during the incident. Their version is the 

only detailed account of what took place during the 

incident. Therefore their account remains largely 

uncontroverted. Justin’s evidence about his presence in 

the vicinity where the shooting took place remains 

extremely suspicious and has the semblance of 

unreliability. 

 [18]   According to Justin on the day in question he was 

travelling at the back of a bakkie.  The bakkie stopped at 

a shop in Blompark.  He went with his friends to the shop 

where he bought a pie, cool drink and chips.  When he 

got out of the shop his friends were no longer there. He 

proceeded towards the bakkie and on the way he walked 

into an apparent confrontation between the police and a 

group of persons. While he was in the vicinity he was hit 

twice in the leg by sharp point ammunition.  

 

[19] The respondent has pleaded necessity as a ground for 

justification.  A state of necessity exists when the 

defendant is placed in such a situation that he can only 

protect his interest by violating the interests of an 

innocent third party. Whether a state of necessity existed 

in a particular set of circumstances is a factual question.  
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There must have been reasonable grounds for believing 

that a situation of actual imminent danger existed and 

there must have been no other reasonable means of 

averting the danger.  The means used and measures 

taken to avert the danger must not be excessive, having 

regard to the circumstances of the case and they should 

not be greater when measured against the harm 

prevented. The measures must have been the only 

reasonably possible means of averting the danger. See 

Chetty v Minister of Police 1976(2) SA 450c-d. 

 

[20]  The common law standard for determining wrongfulness       

is an objective one and it requires a careful balancing of 

the interests of the parties involved and the 

circumstances of the particular case.  Liability depends 

upon the interplay of these factors.  The exercise of 

powers vested in public officials who act on behalf of the 

state has to pass constitutional master in the manner in 

which it resonates consistency with the Bill of Rights.  The 

wrongfulness of actions of the police in the present case 

has to be established having specific regard to the nature 

of the conduct of the police and with reference to the legal 

convictions of the community as delineated by courts in 

decided cases. 

 

  [21] Police officers have a duty to bring offenders to justice. 

Often they have to take effective action in cases of 
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emergency.  To this end they are given powers by statute 

and in common law to use violence against other 

persons. They have a duty to act reasonably in the 

exercise of their powers to investigate crime and to arrest 

offenders. Their powers need to be exercised with great 

circumspection and strictly within the prescribed bounds. I 

am not unmindful of the inherent difficulties and the 

hazardous nature of the task involved in bringing 

criminals to justice but such powers could not be 

regarded as a license for the wanton killing of innocent 

third parties, nor could any attempt to extend their 

operation to cover cases not falling within their ambit be 

justified. The force used must be reasonable and the 

possibility of harm to innocent third parties is to be 

avoided.  Where serious injury or death is likely to result 

the police have to consider other means.  Above all, the 

force used has to be measured against the seriousness of 

the impending danger. See LAWSA, First Re-issue, Vol.8, 

Part 1, para 70. 

 

[22]   Section 49(1) of the Criminal Procedure Act 51 of 1977(“the 

Act”) states that force to be used in apprehending 

suspects is limited to: 

“Such force as may in the circumstances be 

reasonably necessary to overcome the 

resistance…..” 
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[23]  Section 13 (1) of the South African Police Service Act 68 

of 1995 provides as follows: 

“Subject to the constitution and with due regard to 

the fundamental rights of every person, a member 

may exercise such powers and shall perform such 

duties and functions as are by law conferred on or 

assigned to a police official” 

 

[24] Section 40 of the Act empowers the police to arrest 

without a warrant a person who commits a crime in the 

presence of a police officer or a person who is reasonably 

suspected of having committed a crime mentioned 

Schedule 1 of the Act. Section 49 of the same Act 

authorizes the police to use such force as may be 

reasonably necessary in order to effect the arrest where 

the person concerned resists the arrest. 

 

[25] Section 39(2) of the Constitution of the Republic of South 

Africa Act 108 of 1996 requires that common law should 

be developed within the matrix of the constitutional values 

and in a manner consistent with the Bill of Rights. Section 

7(2) of the constitution obliges the state to respect, 

promote and fulfill the rights contained in the Bill of 

Rights. 

 

[26] In developing common law in the field of delictual liability 

the constitution through section 39(2) obliges the courts to 
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have regard to the spirit, purport and objects of the Bill of 

Rights. Goldstone et Ackerman JJ in Carmichell v 

Minister of Safety and Security 2001(4) SA 938 at p955 

put it succinctly as follows:  

 

“In these instances the courts must remain 

vigilant and should not hesitate to ensure that 

the common law is developed to reflect the 

spirit, purport and objects of the Bill of Rights. 

We would add too that this duty upon judges 

arises in respect of the civil and criminal law, 

whether or not the parties in any particular 

case request the court to develop the common 

law under S39(2)”  

 

 

[27] Conclusions as to the existence of a legal duty in delictual 

actions for damages entail policy decisions and value 

judgements which, in shaping the common law, must 

reflect the wishes and often the perceptions of ordinary 

people. Sometimes this entails that the court should 

carefully weigh and balance conflicting interests of the 

community with what the court considers to be what 

justice demands. The relevant factors must be weighed in 

the context of a constitutional order founded on respect 

for life and security of the person. Both rights are 
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enshrined in various forms in section 12 of our 

constitution. 

 

[28] The state’s obligation in promoting and protecting these 

rights goes beyond putting in place criminal law 

provisions which deter violation. The aforementioned 

sections rather envisage in certain well defined instances 

a positive obligation on the authorities to take 

preventative operational measures to protect an individual 

whose life is put at risk as a result of wrongful actions on 

the part of others including public officials such as the 

police. 

 

[29] I am the first to concede that proper performance by 

police officials of their public duties for the benefit of 

society as a whole would be seriously undermined if they 

were required to look over their shoulder every time in 

order to ensure  avoidance of liability in negligence. 

Nevertheless performance of public duties by the police 

including other public officials must be carried out in a 

manner that takes cognizance of the enshrined provisions 

of the Bill of Rights at all times. 

 

[30] In order to draw parameters it has to be determined 

whether it is fair to impose liability in a particular instance 

by weighing the detriment to the welfare of society if 

public officials are not held liable for the loss suffered by 
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the individuals concerned. The appropriate test is whether 

the police could have carried their functions in a manner 

that protected members of the community such as Justin. 

  

[31]   Defining more broadly wrongfulness as a fundamental  

element of delictual liability and allowing the requirements 

of forseeability and proximity to play a greater role in 

delineating the area where public officials must be held 

accountable would enable the courts to send a clear 

message to the community that protecting the 

fundamental rights of individual members of the 

community while at the same time carrying out their 

functions for the benefit of society as a whole are 

complimentary obligations which have been imposed by 

the constitution on the police. 

 

[32]   Section 41(1) of the Constitution provides as follows: 

“All spheres of government and all organs of state 

within each sphere must – 

(a) …………. 

(b) secure the well being of  the Republic and its 

people; 

(c) provide effective, transparent, accountable and 

coherent government for the Republic as a 

whole”. 

[33]  In Minister of Safety and Security v Van Duivenboden 

2000 (2) SA 431 D at 446 c-d    Nugent JA in applying 
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section 7 of the constitution to similar facts said the 

following: 

“……..in this country the state has a 

positive constitutional duty to act in the 

protection of the rights in the Bill of 

Rights. The very existence of that duty 

necessarily implies accountability….” 

 

[34]  In instances such as the present case where there is an 

apparent conflict between the constitutional obligations of 

the police and the proper performance of their duties, the 

duty to be accountable must be weighed against other 

equally compelling interests such as effective functioning 

of the police. In assessing the manner in which the police 

select their priorities accountability must play a greater 

role. 

 

[35]    Use of lethal weapons by the police in residential areas 

and in busy streets when controlling crowds with resultant 

injury to pedestrians must be subjected to the most 

careful scrutiny. I am not unmindful of the quick decisions 

which police must make in emergency situations. 

However, it is well to recall the words of Judge Pikis in the 

case of Andronicon and Another v Cyprus (1998) 25 

EHRR 491 at 565 in his dissenting judgment when he 

said:  
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“ The state has the added duty of planning as 

well as controlling the operation so as to limit 

the circumstances in which force is used, and 

if force is unavoidable, to minimize its effects”  

 

[36]    In the present case members of the crowd fired shots at 

the police and as a result the police resorted to live 

ammunition in order to protect their lives. Justin who was 

part of the stormy crowd got injured. For the 

aforementioned reasons I find that the police actions were 

reasonable and justifiable. A sudden decision had to be 

made as to how to respond and returning fire was the 

most appropriate response and therefore the trial 

magistrate was correct in his finding 

 

[37]  In the circumstances I would dismiss the appeal with 

costs and I would confirm the order made by the 

magistrate in Hermanus.  

 

 

 _____________ 

GOSO, AJ 
I agree, it is so ordered 
 
______________ 
DLODLO, J 
 


