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THE STATE  

and 

JOSè PAUL MANQUA DE GOUVEIA Accused 

__________________________________________________________

______ 

 S E N T E N C E 

__________________________________________________________

______ 

SALDULKER, J: 

1.On the 16th of February 2004 the accused Josè Paul de Gouveia was 

found guilty in the Regional Court for the Southern Transvaal held 

at Edenvale on the following counts: 

1.Count 1: Indecent assault of a minor child from the period 1994 until 

2002. 
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2.Count 2: Rape of the minor child from the period 1998 until September 

2002. 

2.The accused was referred to the High Court for sentencing in terms of 

section 52(1) of the Criminal Law Amendment Act, 105 of 1997 
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("the Act"). 

3.In terms of section 52(3)(a) of the said Act: 

"(a) Where an accused is committed under subsection (1)(b) for sentence 

by a High Court, the record of the proceedings in the 

regional court shall upon proof thereof in the High Court be 

received by the High Court and form part of the record of 

that Court. 

(b)The High Court shall, after considering the record of the proceedings in 

the regional court, sentence the accused as contemplated in 

section 51(1) or (2), as the case may be, and the judgment 

of the regional court shall stand for this purpose and be 

sufficient for the High Court to pass such sentence:  

Provided that if the judge is of the opinion that the 

proceedings are not in accordance with justice or that doubt 

exists whether the proceedings are in accordance with 

justice, he or she shall, without sentencing the accused, 

obtain from the regional magistrate who presided at the trial 

a statement setting forth his or her reasons for convicting the 

accused." 

4.After reading the record I was in no doubt that the accused was properly 

convicted on both counts.  Ms Moonsamy, acting on behalf of the 

state, held the same view. 

5.Mr van Eck, the legal representative for the accused, however argued 

that the accused was not properly convicted of the rape of the 

minor child (hereinafter referred to as the complainant), and that a 

doubt existed as regards his guilt which was not proved beyond a 

reasonable doubt.  There were contradictions in the complainant's 

evidence inter alia in regard to the incident at the 'Durban Spar'.  

However, he conceded that the accused had been properly 

convicted in respect of Count 1. 
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6.I considered the submissions made by Mr van Eck and in my view they 

held no merit. Having considered the conspectus of the evidence 

presented in the court a quo, the evidence of  the complainant, the 

state witnesses' testimony on counts 1 and 2 and the medical 

evidence, in my view, the evidence against the accused was 

overwhelming.  I was in no doubt that the accused was properly 

convicted on both counts and the state had proved the accused's 

guilt on both counts beyond a reasonable doubt. 

7.The state's case, which included the complainant's evidence, was 

convincing and compelled only one conclusion, that the accused 

was guilty. 

8.The complainant's evidence was supported by the medical evidence. 

The J88 showed with incontrovertible clarity that the complainant 

experienced 'penetration' more than once over a considerable 

period. It was clear that what began as unwanted, and intimate, 

physical touching,  culminated in rape, and this took place on the 

young complainant from the time that she could remember which 

was when she was still very little, in Grade 2, till it stopped in 

September 2002.  According to the medical examination conducted 

on the complainant, the hymen was not intact. There were old tears 

and there were signs of repetitive penetrations by an "object like 

penis".  

9.In the circumstances, I had no doubt that the accused was properly 

convicted and that the proceedings in the court a quo were in 

accordance with justice.  I accordingly confirmed the conviction of 

the accused on both counts. The court then proceeded with the 

sentencing of the accused. 

10.The state did not prove any previous convictions. Three reports from 

the Department of Social Development were handed in with the 

consent of the defence, which were marked annexures 'A', 'B' and 
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'C'. The probation officer's report in regard to the accused is 

marked Annexure 'A'. The report by Ms Kaplan [who has since left 

the Department] is Annexure 'B'.  This report was thereafter 

amended and the amended report was handed in as Annexure 'C'. 

I have referred to annexure 'C' as the "Kaplan report" in my 

judgment. 

11.The accused did not testify in mitigation of sentence.  

12.The probation officer, Ms Seoloana, confirmed that she had compiled 

the report, Annexure 'A' in regard to the accused.  During her 

testimony, certain factual and grammatical inaccuracies that 

appeared in annexure 'A' were then rectified and handwritten 

amendments were made to annexure 'A'.  She stated that the 

accused had lived with his fiancèe, who was the complainant's 

mother, Rita van Eyk and her two children, Clayton and the 

complainant in Meyersdal. The accused informed her that he had 

accepted the children (who were from his fiancèe's previous  

marriage) as his own. 

13.Ms Seoloana further reported that according to the complainant's 

mother the relationship between the children and the accused was 

good. Later the children began to complain to her that she gave 

more attention to the accused and that he was "controlling 

everything in the house". She stated that from the information 

gleaned from the complainant's mother, it appeared that the 

mother of the complainant had noticed that there were behavioural 

changes and eating disorders exhibited by the complainant, which 

led her to consult a dietitian. The dietitian established that the child 

had been abused. She was then referred to a psychologist, and it 

was then that the complainant had complained of the abuse. 

14.She was also informed by the complainant's mother that the 

complainant's performance at school was improving and she was 
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dealing with the trauma. She stated that the accused had shown 

no remorse for the crimes that he had been convicted of.  He 

continued to proclaim his innocence and denied his involvement in 

either of the charges against him.  Ms Seoloana recommended 

direct imprisonment for the accused. 

15.The crime of rape which the accused has been convicted of falls within 

the ambit of Part I of Schedule 2. The complainant was born on the 

21st of February 1989 and was under the age of 16 at the time of 

the rape incident.  Section 51(1) of the Act reads as follows: 

"Notwithstanding any other law but subject to subsection (3) and (6), a 

High Court shall - 

(a)if it has convicted a person of an offence referred to in Part I of 

Schedule 2; or 

(b)if the matter has been referred to it under section 52(1) for sentence 

after the person concerned has been convicted of an 

offence referred to in Part I of Schedule 2, 

sentence the person to imprisonment for life." 

16.In terms of section 51(3)(a) of the said Act - 

(a)If any court referred to in subsection (1) or (2) is satisfied that 

substantial and compelling circumstances exist which justify 

the imposition of a lesser sentence than the sentence 

prescribed in those subsections, it shall enter those 

circumstances on the record of the proceedings and may 

thereupon impose such lesser sentence." 

17.Part I of Schedule 2 in so far as rape is concerned, reads as follows: 

"Rape - 

(a)when committed - 

(i)in circumstances where the victim was raped more than once whether 

by the accused or by any co-perpetrator or 

accomplice; 

(ii)by more than one person, where such persons acted in the execution 
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or furtherance of a common purpose or 

conspiracy; 

(iii)by a person who has been convicted of two or more offences of rape, 

but has not yet been sentenced in respect of 

such convictions; or 

(iv)by a person, knowing that he has the acquired immune deficiency 

syndrome or the human immunodeficiency 

virus; 

(b)where the victim - 

(i)is a girl under the age of 16 years; 

(ii)is a physically disabled woman who, due to her physical disability, is 

rendered particularly vulnerable; or 

(iii)is a mentally ill woman as contemplated in section 1 of the Mental 

Health Act, 1973." 

18.It is clear from these sections that the legislature intended that the 

perpetrators of these serious offences, and in this case rape, be 

dealt with harshly. Axiomatically the legislature intended that the 

sentence imposed in terms of this section shall only be departed 

from upon a court being satisfied that there are substantial and 

compelling circumstances. 

19.Mr van Eck argued that although count 2, i.e. the rape, fell within the 

ambit of Part I of Schedule 2, there were substantial and 

compelling circumstances justifying a departure from the 

prescribed sentence of life imprisonment on that count. He placed 

the accused's personal circumstances on record as follows: 

The accused was 44 years old and divorced.  He was a first offender.  He 

had already spent two years in custody and the time awaiting trial 

should be regarded as a substantial and compelling circumstance 

justifying a departure from the prescribed minimum sentence. 

20.Mr van Eck argued that the complainant did not, according to the 

medical examination as recorded in the J88, suffer any serious 
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injuries.  He stated that the accused had had a good relationship 

with the complainant. The complainant had suffered no permanent 

psychological trauma as a result of the ordeal.  

21.He submitted that the accused's actions on both counts, i.e. count 1 

and count 2, were interlinked and that any sentence imposed on 

either of the counts should run concurrently. He asserted that all 

these factors, namely no physical injuries, no permanent 

psychological harm and the accused's period of incarceration 

awaiting trial, cumulatively taken, were substantial and compelling 

factors justifying a departure from the prescribed sentence of life 

imprisonment. 

22.Ms Moonsamy however urged this court to impose life imprisonment 

on the rape count.  She submitted that there were no substantial 

and compelling circumstances. The accused had manipulated the 

complainant by his position in the family.  He had rewarded her 

with sweets to elicit her compliance. The complainant had kept 

silent but felt 'dirty' and 'guilty'. She developed an eating disorder, 

which ultimately revealed the accused's heinous behaviour. She 

further submitted that although it appeared that the complainant 

was moving on with her life, the psychological and emotional 

trauma that the child had suffered from the time she was just a little 

child could not be excluded.  The J88, she said, recorded 

"repetitive penetration". The abuse had gone on for years 

undetected. 

The accused, she contended, had shown no remorse for a crime that was 

both abhorrent and heinous.  

23.The accused has been found guilty of a series of sexual 

transgressions over a considerable period. The indecent assault is 

from the period 1994 until September 2002, i.e. eight years. The 

rape is from the period 1998 until September 2002, which is a four 

year period. The details of the charge in respect of the indecent 
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been properly convicted of read as follows: 

"The accused did unlawfully and intentionally commit an assault of an 

indecent nature upon the minor child, by stimulating or 

touching her private parts, inserting his finger in her private 

parts, by kissing her, undressing her to expose her breasts 

and private parts, by exposing his private parts to her and 

demanding that she stimulates his private parts with her 

hand and her mouth." 

24.This graphic detail of the accused's sexual predations on the 

complainant as set out supra in respect of Count 1 began in 1994 

when she was just five years old.  On 11 February 2003 the 

complainant was medically examined. The medical examination of 

the complainant as recorded in the J88 reads as follows: 

"Alleged rape/indecent assault by known adult male - chronically over 

years.  

1.Old tears to hymen at 2,5,7,10 o'clock. Manner of causation would be 

consistent with repetitive penetration of vagina by an object 

like penis. 

2.Old tears/scarring to posterior fourchette consistent with penetration of 

vagina by object like penis. 

Conclusions 

There is evidence of penetration of vagina by object like a penis (probably 

multiple) and not recently for the first time." 

25.The gynaecological examination revealed old tears and that the hymen 

was not intact. 
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Further the J88 contained a schematic drawing of the findings that 

indicate the position of the old tears and scarring of the 

complainant's vagina. 

26.In the light of what has been recorded in respect of the medical 

examination of the complainant, I am not in agreement with Mr van 
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Eck's submissions that were no serious injuries suffered by the 

complainant and that the complainant did not suffer any permanent 

psychological scarring.  

27.The rape and the indecent acts perpetrated by the accused on the 

young complainant were committed over a considerable period, all 

of which have left her scarred. According to the Kaplan report, the 

complainant appeared slightly agitated and unemotional during the 

interview.  The report indicated that investigations had revealed 

that the complainant was too mature for her age and that her 

childhood years were clearly not experienced like any normal child 

as she appeared to be still carrying the emotional burden from her 

past experiences.  The complainant was embarrassed by the fact 

that she was no longer a virgin and had been used by the 

perpetrator to satisfy his needs. She felt guilty after the accused 

had been arrested as she felt that she had let her mother down as 

her mother had lost the accused, her "husband" of over ten years. 

28.The complainant was attending school and had successfully 

completed Grade 9. She was coping well at school presently and 

her general sense of wellbeing appears to have improved. 

However on an emotional level the complainant appeared to feel a 

sense of sadness and lack of trust, and was fearful of the accused. 

She also suffered from a vaginal discharge, which was being 

treated by a general practitioner. She was coping but still needed 

counselling in order to regain her sense of self-esteem, power and 

self-worth. She was still fearful of the accused even though he was 

incarcerated, and felt that if he was not incarcerated he would 

continue to hurt her. 

Ms Kaplan recommended that the complainant continue with therapy at 

the Transvaal Memorial Institution or at the Child and Parent 

Guidance Unit. 
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29.Ms Fleetwood, a clinical psychologist, testified in the court a quo that 

she had counselled and treated the complainant over a period of a 

few years. Her report forms part of the record in this matter, and is 

referred to in my judgment as the "Fleetwood report". The 

complainant had been referred to Ms Fleetwood by a dietician Alta 

Klopper in 2003 with symptoms of acute anorexia. In January 2003 

the complainant's mother, according to the report, was concerned 

about the complainant's well-being as the complainant had become 

moody, aggressive and  withdrawn, and her mother attributed the 

stress to ongoing conflict between the complainant and her brother 

as well as the accused. 

30.Ms Fleetwood observed then in 2003 that the complainant exhibited 

symptoms of associated depression, including social withdrawal, 

mood changes, as well as severe agitation, tiredness, apathy, 

difficulty concentrating and insomnia. During the session with Ms 

Fleetwood the complainant indicated that she was embarrassed 

that she did not stop the accused from touching her in a sexual 

manner. 

31.In my view, Ms Fleetwood's report is clearly indicative of the 

complainant experiencing traumatic sexual molestation by the 

accused from a tender young age on a regular basis. According to 

the report the accused started touching the complainant when she 

was very young which developed into the accused forcing her to 

touch his penis. Then he started 'fingering' her, also kissed her and 

had oral sex with her. This happened on an ongoing basis in their 

home when her mother was away, and even when her mother and 

brother were in the home. She was too scared to tell her mother 

because she knew that the accused would be sent to jail. The 

accused ignored her when she told him to stop and told her that it 

was something special between the two of them. He penetrated 

her vagina with his penis even when she indicated that it was 
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hurting her.  

32.In her testimony in the court a quo Ms Fleetwood testified that she had 

seen the complainant in 1997. From her file notes of that session it 

appeared that the complainant, who was then 7 years old, 

complained of the accused touching her all over her body. She 

indicated that the accused had pulled down her pants and tickled 

her and licked her all over. It had made her feel shy. According to 

the psychological evaluation then already the complainant felt 

uncomfortable about the accused touching her.  The assessment 

of the session in 1997 concluded that the accused had touched her 

in an inappropriate manner, but there was insufficient evidence to 

indicate sexual molestation and no formal charges were laid 

against the accused. However an individual session was 

conducted with the accused. He denied sexually touching the 

complainant, but stated that he was in fact affectionate towards the 

complainant. As a result Ms Fleetwood set clear boundaries on 

what was appropriate and inappropriate touching between a child 

of the complainant's age and the accused, which the accused 

agreed to honour. 

33.It appears from the Fleetwood report that the complainant's responses 

during the session in 2003 indicated that she was traumatised by 

the sexual molestation, and it was evident that she relived her 

experiences through flashbacks, and although she may have been 

confused about the exact time or age the specific incidents had 

occurred, the confusion was as a result of the emotional intensity of 

the trauma that had led to a suppression of logical details, a 

condition often found in victims of sexual abuse.  

34.According to Ms Fleetwood, in February 2003, the complainant 

appeared extremely anxious and visibly tearful after exposing the 

accused. She experienced vulnerability and helplessness which 

leads, according to Ms Fleetwood, to severe feelings of anxiety and 
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panic attacks, associated with paranoid 'ideation' that the 

perpetrator will come to hurt her. According to the Kaplan report the 

complainant's fears continue.  

35.Ms Fleetwood stated that the complainant experienced 

embarrassment and tended to feel 'bad' and 'dirty', indicating a lack 

of self-esteem. Therapy was recommended in order to explore 

ways in which the complainant could empower herself to reclaim 

her life and her freedom. 

36.Further Ms Fleetwood reported that the complainant showed 

symptoms of post-traumatic stress reaction in anxiety, flashbacks, 

nightmares, sleep disturbances, with associated depression, 

tiredness, lack of concentration and memory impairment.  All of 

these, she stated, were symptoms connected with symptomatic 

behaviour associated with the trauma of child abuse. 

37.The fact that the complainant did not talk about what had happened to 

her sooner had left her with inappropriate guilt feelings, self-doubt 

and anger towards herself. According to the Fleetwood report the 

complainant experienced a real loss and intense sadness when 

she talked about her need to be a virgin when she got married. 

38.The ongoing abuse affected her everyday function at school. She 

reported that during one of the sessions the complainant told her 

that the accused used to tell her that "if you put baby oil on it, it 

would go right in". The complainant was overwhelmed with disgust 

and humiliation. 

The Fleetwood report indicates that the complainant has suffered 

emotional abuse of such a nature that it has left scars of 

uncertainty, lack of self-esteem and self-confidence and negative 

obscured perceptions of parental affection. This will affect her 

relationships with authority figures later in her life. 

According to Ms Fleetwood the complainant's experiences of her body 

and her own sexuality have been negatively affected, as indicated 
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by anorexic tendencies and her fear of men. 

The tests conducted by Ms Fleetwood showed that she lacked self-

esteem and was experiencing psychosomatic symptoms. 

39.From the psychological assessment it appears that the complainant 

has suffered overwhelming trauma of a physical and sexual nature 

that has scarred her emotionally on a deep level.  Ms Fleetwood's 

report and the Kaplan report bear testimony to the complainant's 

ordeal, her sexual exploitation at the hands of the accused and the 

extent of the psychological trauma suffered by the complainant. 

In my view, therefore, Mr van Eck's submission, that the complainant has 

not suffered any real permanent psychological or emotional 

trauma, has no merit. It is clear from the Fleetwood report and the 

Kaplan report that the complainant has suffered traumatically as a 

result of the sexual abuse and she is far from over the trauma. She 

still needs to undergo counselling in order to regain her sense of 

well-being, self-esteem, power and self-worth.  This court cannot 

rule out the emotional intensity of the trauma suffered by the 

complainant at the hands of the accused. 

40.In S v Malgas 2001 (2) SA 1222 (SCA) it was held that Courts are 

required to approach the imposition of sentence conscious that the 

Legislature has ordained life imprisonment (or the particular 

prescribed period of imprisonment) as the sentence that should 

ordinarily and in the absence of weighty justification be imposed for 

the listed crimes in the specified circumstances. Unless there are, 

and can be seen to be, truly convincing reasons for a different 

response, the crimes in question are therefore required to elicit a 

severe, standardised and consistent response from the courts.  

The specified sentences are not to be departed from lightly and for 

flimsy reasons.  Speculative hypotheses favourable to the offender, 

undue sympathy, aversion to imprisoning first offenders, personal 
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doubts as to the efficacy of the policy underlying the legislation and 

marginal differences in personal circumstances or degrees of 

participation between co-offenders are to be excluded.  The 

Legislature has, however, deliberately left it to the courts to decide 

whether the circumstances of any particular case call for a 

departure from the prescribed sentence.  All factors traditionally 

taken into account in sentencing thus continue to play a role, none 

is excluded at the outset from consideration in the sentencing 

process. The ultimate impact of all the circumstances relevant to 

sentencing must be measured against the composite yardstick 

('substantial and compelling') and must be such as cumulatively 

justify a departure from the standardised response that the 

Legislature has ordained.  If the sentencing court on consideration 

of the circumstances of the particular case is satisfied that they 

render the prescribed sentence unjust in that it would be 

disproportionate to the crime, the criminal and the needs of society, 

so that an injustice would be done by imposing that sentence, it is 

entitled to impose a lesser sentence. 

41.In determining an appropriate sentence this court has to consider 

cumulatively all the factors relevant to sentence, both the 

aggravating and mitigating, in concluding whether there are 

substantial and compelling circumstances.  There are mitigating 

factors. In the accused's favour are the following: he has no 

previous convictions; he is educated, having completed Grade 9; 

he has been incarcerated awaiting trial for two years and he was 

employed as a motor mechanic at 'Yamaha' and earned a salary of 

R6 000 per month.  

42.However there are aggravating factors that this court cannot ignore, 

and in this regard it is important to look at the evidence of the 

complainant. 
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The complainant testified through an intermediary in the court a quo of the 

accused's indecent and intrusive touching that began when she 

was very little. She knew the accused, who was her mother's 

boyfriend, and he was like a stepfather to her. He came into their 

lives after the parents divorced in 1994 and lived in their home with 

her mother and her brother. He lived with them since she was very 

small. At first she did not like him but later began to do so. 

43.The touching of her young body began when she was little and grew 

more persistent and predatory and as she grew older more 

insistent.  At first he began to touch her leg and when she said no 

he would act as if it was a joke. She remembered when they sat 

down on the couch and her mother was in bed, the accused pulled 

down her panty and put his hand 'down' her panty. She felt very 

uncomfortable and very 'dirty' when he did that. He then 

progressed to putting his finger inside her private parts. This 

happened over a period of time. When she stopped him, he told 

her it was something special between them. These incidents, she 

stated, happened all over the house, in the car, in different places. 

Sometimes when he did these things to her her mother was at 

home and sometimes she was at work. She testified that: 

"Eventually he pulled my pants down and put his private in/on mine, but I 

never ever thought of it as rape because I did not really 

know what rape was... Sometimes it would feel like it was 

just on top but sometimes it felt that it was deeper than I 

thought but I did not know what - what it was, what was 

happening. Sometimes it felt it was on top, sometimes it felt 

like it was inside, and it was sore. It was sore on my inside." 

44.She testified that she was in Grade 2 when he started to put his private 

parts into hers.  This occurred in different places, on 

holidays, in their home, at the dam, at any time or place.  He 
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told her not to tell her mother when she was small. She felt 

embarrassed.  The accused bought her sweets and 

"sometimes if I did not do it, he would say, look how nice I 

am to you and look how you treat me in return."  

45.When she was little she told her mother about the accused touching 

her and she was then taken to Ms Fleetwood.  During a therapy 

session she was told that when somebody does this to little girls 

they could go to jail. When she heard that, she did not want to hurt 

anyone, nor did she want anything to happen to the accused.  

46.She remembered that Ms Fleetwood told the accused about it in her 

presence.  He stopped touching her for a while but this was not for 

long. On the way to school he did many things to her, touched her 

legs and told her that he loved her. She felt 'guilty', 'bad' and 

embarrassed to tell her mother. She thought that nobody would 

believe her. She also stated that she started "dealing" with it 

herself. 

47.She stated that she did not know how she put up with the accused's 

actions, but when it happened her body would be 'there' but her 

mind was at a different place. She stated when she was younger 

he was in control, but when she got older she started to feel in 

control when she was dieting and had power over herself. She 

stopped eating meals, and when the accused came into her room 

she would close the door in his face. She became "cheeky" 

towards him and if she did not say that she loved him, he would 

cause a fight in the home. Over the years she built up a really 'big 

hate' for him and kept her feelings bottled up. She felt guilty and 

embarrassed to tell her friends about what was happening to her.  

48.She stated that she attended a Christian school, where she was taught 

of the "blood covenant" that one must not have sex before 

marriage. She never knew that what the accused was doing to her 

was rape, and she thought of herself as a virgin, and wanted to be 
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a virgin when she got married. The accused did not allow her to 

have 'boys' come over to the house, and there used to be 'big 

fights' if she wanted 'boys' to come over. She could not go alone to 

the movies with her friends. She testified that the accused stopped 

touching her in September 2002.  The last incident had occurred at 

the Durban Spar.  

49.The complainant stated that sometimes when her mother had gone to 

work he would insist that she come into his bed and he would 

'finger' her and say to her that "you get pleasure and I get nothing", 

and then he would put her hands on his 'privates' and then "he 

would make me play with him and stroke it". 

50.She testified that she was taken to Ms Fleetwood because of her 

eating problems, and then confessed to what was happening to 

her. She was told to write down her memories and her thoughts in 

a diary. She only realised it was rape after the medical 

examination. She felt her dream to be a virgin when she got 

married had been "stolen" from her. On many occasions she stated 

that the accused had asked her to shower with him and to 

stimulate him orally.  

She testified that over the years she had built up an anger for the 

accused, which had turned into hate and then to rage. 

51.The accused came into the complainant's life and into the lives of her 

family when she was little, a little more than a baby. In 1994 she 

was just 5 years of age.  In Grade 2 she was just a child.  Why the 

accused progressed to such monstrosities with a little child is 

shocking, morally reprehensible and heinous. Even though the 

complainant could hardly understand what the accused was doing 

to her, because she was so little, she nevertheless felt 'bad', 'dirty', 

embarrassed and uncomfortable. 

52.It is clear from all the reports presented in this case that the 
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complainant's trauma is far from over.  According to the Fleetwood 

report the complainant has suffered a trauma of a physical and 

sexual nature that has scarred her emotionally and on a deep level. 

She is still carrying the emotional burden of her past experience, 

and she will have difficulty in the future in her relationships with 

authority figures. 

53.The fact that she feels guilty, 'dirty' and embarrassed in my view 

indicates the extent and the intensity of her trauma, anguish and 

the ordeal she experienced from the time she was little.  

54.The accused in my view, being in an authoritarian position and almost 

like a father to the complainant, was able to influence and 

manipulate her into submitting to scandalous and intimate sexual 

violations of her young body.  He abused his position as a father 

figure and overcame her resistance with the reward of sweets.  The 

complainant was young and vulnerable.  He took advantage of her 

and exploited her for his own selfish sexual gratification. 

55.The accused formed a close attachment to the complainant, her 

mother who was divorced and her brother, and became intimately 

involved with them in a family-like situation.   

56.The accused's unscrupulous, unwarranted, inappropriate, indecent 

and intimate touching manifested itself early when she was very 

little.  In 1997 she spoke out, but her complainants were not 

successfully investigated.  The accused's sexual molestation of the 

complainant did not stop but grew from inappropriate touching and 

genital groping to sexual transgressions that spanned over a 

number of years.  He had entrapped her from an early age by 

rewarding her with sweets.  She succumbed to his will but clearly 

felt guilty.  She could not denounce him for fear that he would go to 

jail and that her mother would lose her "husband" and that she 

would be exposed. Her diary, attached to the Fleetwood report, is a 
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testament to her traumatic ordeal.  

57.This is not a single act of indecent assault, nor a single act of rape.  It 

is a series of covert, persuasive sexual predations by an adult over 

a child over a considerable number of years.  Such an aberration, 

giving evidence in court against the accused must have caused the 

complainant great distress, but she had the courage to speak out 

and she must be commended. 

58.Ms Moonsamy for the state has contended that there are no 

substantial and compelling circumstances justifying a departure 

from the prescribed sentence of life imprisonment on Count 2. 

Mr van Eck has submitted in an eloquent argument that there are, which I 

have already referred to supra.  Mr van Eck has referred me to the 

case of S v Stephen and Another 1994 (2) SACR 163 (W), where it 

was held that imprisonment whilst awaiting trial was the equivalent 

of a sentence of twice that length.The question is whether the time 

awaiting trial is both substantial and compelling to justify  a 

departure from the prescribed sentence. In my view the period that 

he has been incarcerated may be considered substantial, but I am 

not satisfied that it is also compelling.  

59.The accused has been convicted of two charges, one of indecent 

assault and the other of rape.  Both counts relate to several 

transgressions over a considerable period.   

60.I have to take care not to overemphasise any of the 

circumstances in the triad in imposing an appropriate 

sentence to be meted out to the accused.  I have considered 

this matter carefully, and have had regard to both the 

mitigating and the aggravating factors in this case. I cannot 

find any factors or circumstances which, cumulatively taken, 

can be said to constitute substantial and compelling 

circumstances, justifying a departure from the sentence of 

life imprisonment on the rape count. There is nothing 
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substantial and compelling about the accused's personal 

circumstances, nor the fact that he has spent two years in 

custody.  Circumstances justifying a departure have to be 

both substantial and compelling.  

61.I am bound also to look at what the legislature has intended as a 

proper prescribed sentence for crimes such as rape, and to 

consider whether it would result in an injustice or unfairness to the 

accused. 

62.Having regard to all these factors and circumstances in my view I do 

not consider that the sentence I intend to impose would result in 

any injustice or unfairness to the accused. 

63.Rape is a horrendous crime, an appalling monstrosity and an 

aberration that a civilised society can do without. In S v Mahomotsa 

2002 (2) SACR 435 (SCA), Mpati J stated at 442f-g the following: 

"The present case, being a case where the 

complainants were 

each raped more 

than once, the 

prescribed period of 

imprisonment for life 

is the sentence 

which should 

ordinarily be 

imposed. It should 

not be departed 

from lightly and for 

flimsy reasons 

which cannot 

withstand scrutiny." 

 "Even in cases falling within the categories delineated in the 

Act there are bound to be differences in the 
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degree of their seriousness.  There should be 

no misunderstanding about this:  they will all 

be serious but some will be more serious than 

others and, subject to the caveat that follows, it 

is only right that the differences in seriousness 

should receive recognition when it comes to 

the meting out of punishment.  As this Court 

observed in S v Abrahams 2002(1) SACR 

116(SCA), "some rapes are worse than others 

and the life sentence ordained by the 

legislature should be reserved for cases devoid 

of substantial factors compelling the conclusion 

that such a sentence is inappropriate and 

unjust."" 

64.In my view the rape of the complainant in this matter falls in the serious 

category of rapes.  The legislature has singled out harsh 

punishment for those who make themselves guilty of the crime of 

rape. Life imprisonment is the prescribed sentence, unless there 

are substantial and compelling circumstances.  

65.Recent statistics on the crime of rape reveal that the crime of rape is 

on the increase.  There appears to be no reprieve for the women 

and children in our country against this horrendous crime.  

Judicial officers continue to send out the message on a daily basis 

that harsh punishment awaits those who make themselves 

guilty of the crime of rape, yet all of this falls on deaf ears. 

Our judgments become newsworthy for a day or two and 

then become bound and kept on shelves, in law libraries 

which the public have no access to.  Crime statistics are 

produced once a year. They too become newsworthy for a 

day or two and are also kept on shelves in the archives 
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somewhere. 

66.In my view not enough is being done to make the public aware that 

those who sexually abuse women and children will be dealt with 

harshly, and are being dealt with harshly. It is a collective 

responsibility of every citizen in this country to make this country 

safe for its people, especially for its vulnerable groups, women and 

children. Public awareness campaigns regarding rape and sexual 

abuse against women and children should be stepped up. There is 

a need for crime reporting bulletins to be published daily, reporting 

on the number of offenders who are being convicted of rape and 

violent crimes against women and children. These daily reports 

should be publicised in the media, television and in every 

newspaper and circulated at schools, hospitals, police stations and 

places where the public frequent. The citizens of our country have 

a right to be informed on a daily basis the number of offenders 

being convicted of rape and violent crimes. 

Perhaps this exhortation will go a long way to publicise the fact that rape 

and sexual abuse will not be tolerated.  Severe and harsh 

punishment awaits those who make themselves guilty of such 

crimes and they will face the full wrath of the law. 

67.In S v Jansen 1999 (2) SACR at 368 (C), Davis J stated at 378i-j the 

following: 

"It is utterly terrifying that we live in a society where children cannot play in 

the streets in any safety;  where children are unable to grow 

up in the kind of climate which they should be able to 

demand in any decent society, namely in freedom and 

without fear. In short, our children must be able to develop 

their lives in an atmosphere which behoves any society 

which aspires to be an open and democratic one, based on 

freedom, dignity and equality, the very touchstones of our 
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police that they bring those who subvert these minimum 

aspirations before the courts and that the courts, in 

punishing such persons, should ensure that the sentence 

adequately reflect the censure which society should and 

does demand, as well as the retribution which it is entitled to 

extract." 

68.Society demands that persons who make themselves guilty of rape 

must be severely dealt with. The visions and expectations of our 

community are relevant factors. Having found that there are no 

substantial and compelling circumstances, I am bound to impose 

the prescribed sentence as envisaged in the Act. 

69.In the result, the accused Josè Paul Manqua de Gouveia is sentenced 

as follows: 

On count 1: Indecent assault:  The accused is sentenced to 8 years' 

imprisonment. 

On count 2: The rape count:  The accused is sentenced to life 

imprisonment. 

The sentence on count 1 is to run concurrently with the sentence on count 

2.  
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