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BOZALEK, J: 
 
[1] On 30 and 31 May 2006 the applicant obtained an Anton Piller order 

against the respondents on an urgent and ex parte basis which was 

duly executed on the morning of 31 May.   

 

[2] The order was partly couched in the form of rule nisi with the return day 

being 10 June. In accordance with an agreed timetable, opposing and 
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replying affidavits and heads of argument were filed and the matter set 

down for argument on 17 August 2006.  

 

[3] Not unexpectedly, bearing in mind that nearly 400 pages of affidavits 

and annexures were filed as well as more than 120 pages of heads of 

arguments and notes, the argument, which was heard over three days, 

lasted at least two full days. I mention this because the practice note 

filed by applicant’s counsel stated that the parties anticipated that the 

matter would run for three hours. Even before argument commenced it 

was apparent that this was a quite unrealistic estimate of its likely 

duration. Counsel should be astute to furnish realistic estimates of 

duration in practice notes since matters are allocated to judges on the 

strength thereof. A hopelessly inaccurate estimate can prejudice the 

speedy resolution of a matter where, for example, it must be postponed 

for later hearing because the judge allocated the matter was only 

available for a limited period.  

 

[4] The order initially granted has two main components. The first, part “B” 

entitled Ex Parte Search and Seizure Order contains the Anton Piller 

order and the second, part “C”, entitled Final Alternatively Interim 

Interdict, sets out the further relief the applicant sought on the return 

day. Part “B” has in turn two separate components. The first, paragraph 

2 comprises a rule nisi in the following terms: 

“2.1  Directing the Respondents to take all steps and to do all 

things necessary in order to: 
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2.1.1.  Remove the termination code which has been 

inserted into the computer source code which is referred 

to in Schedule 1; 

 

2.2.2. Take all steps and do all things which are 

necessary in order to enable the SmartGuide boxes in 

possession of the Applicant to function after 31 May 2006 

until the relief sought in Paragraph C hereof has been 

finally adjudicated upon; 

 

2.2  That, immediately after the Respondents have complied 

with 2.1 above, the listed items and the copy of 

Respondent’s computer hard drives in the possession of 

the Sheriff pursuant to the execution of this order should 

not be: 

 

2.2.1. Made available to the Applicant for the purposes of 

the Application referred to in paragraph C and/or 

the Action referred to in paragraph D below. 

 

2.2.2. Alternatively, retained by the Sheriff pending the 

directions of the Court;” 
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[5] It is important to note that the order makes no provision for the 

aforesaid rule nisi to operate as an interim order having immediate 

effect and therefor, as at 31 May, it gave the applicant no immediate 

relief against the respondents.  

 

[6] The balance of part “B” of the order comprises the Anton Piller order 

proper. It authorised the sheriff, a supervising attorney, a computer 

expert and the applicant’s attorney to enter the first respondent’s 

premises:  

“for the purpose of (1) making a complete copy of the hard 

drives of the computers of the respondents; and (2) searching 

for and delivering into the possession of the sheriff, and 

removing from the possession of the respondents and/or any 

computers on which such information may be found all the items 

on schedule 1 hereto (‘the listed items);” 

 

[7] When the order was obtained on 30 May no schedule was attached. 

Accordingly, the following day the applicant obtained an order 

amending the order issued on 30 May inter alia by appending a 

schedule 1 thereto which read as follows: 

  “(‘the listed items’) 

1. The computer source code which is used to compile the 

computer software (“the listed items”) into the SmartGuide 

boxes; 
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2. All versions of the computer software reflecting the various 

stages of its creation, modification and implementation.” 

 

[8] The balance of the Anton Piller order proper authorised the sheriff to 

shut down all the respondents’ computers and computer networks not 

being searched to ensure that no computer programmes of information 

or software was downloaded, sent, transmitted or destroyed by the 

respondents and directed the respondents to provide the sheriff and 

the computer expert with effective access to the computers and with all 

necessary passwords to enable them to: 

“5.1.1 search the said computers and all storage devices 

attached to or associated with such computers; 

5.1.2 make copies of all hard drives on such computers by 

means of appropriate portable storage so that the data on 

the said computers may be restored in the event that the 

relief sought in paragraph B of the Notice of Motion is 

dismissed; 

5.1.3 to cause the listed items to be removed from the First 

Respondent’s computer;” 

 

[9] The order further provided for the presence of the search party on the 

premises until the search had been completed and, if necessary, to re-

enter the premises to complete the search on the following day. It 

made provision for the sheriff to take possession of the listed items and 

the copies of the hard drives and, quite remarkably, to “cause all the 
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items listed in schedule 1 to be removed from the hard drives of the 

computers of the respondents”. Provision was also made for the 

customary duties of the supervising attorney and for service of the 

order on the respondents by stipulating inter alia “the contents thereof 

shall be explained to such person/persons by the supervising attorney 

before the provisions of paragraph B of this order are carried out”.  

 

[10] Part B also provided that on the return day the applicant was granted 

leave to apply on the same papers for an order in terms of part C i.e. 

for a final, alternatively, interim interdict and postponing the matter until 

14 June for that purpose. Under the heading “Final alternatively interim 

interdict, part C of the order provided for a rule nisi to issue calling 

upon respondents to show cause why a final, alternatively an interim 

order pending the final determination of the action contemplated in part 

B, should not be granted: 

 

1. interdicting and restraining the respondents from publishing, 

communicating or in any way utilising any of the listed items or 

any information obtained or derived from such items for any 

purpose whatsoever; 

2. directing the respondents to deliver up to the applicant for 

destruction all the listed items or any document, computer file or 

other storage medium containing any listed item or part thereof 

or any information obtained or derived from such items; 
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3. directing the respondents to forthwith disclose to the applicant 

on affidavit the format and whereabouts of any of the listed 

items no longer in its possession and full particulars of any 

persons to whom such information was conveyed; 

4. restraining respondents from soliciting any of the applicant’s 

customers or in any way disclosing “any of applicant’s 

confidential information” or contacting any of the applicant’s staff 

with a view to soliciting such information. 

 

[11] Part D of the order provided that, in the event of a final interdict in the 

above terms not being granted, applicant, was directed within ten days 

of such refusal to institute an action for the aforementioned relief.  

 

BACKGROUND 

[12] The applicant is a company involved in the development and marketing 

of an electronic device called a SmartGuide which acts as an automatic 

virtual tour guide playing through a vehicle radio. The driver of a 

vehicle, it is envisaged, simply turns on the radio, tunes in to the 

programme and, as s/he drives through the country, the SmartGuide 

would provide relevant and interesting information. The system makes 

use of a global positioning system and comprises a custom-made box 

containing what is in effect a computer, computer software written in 

order to enable the SmartGuide box to perform its functions and 

information loaded onto the system which can be manipulated and 

altered so that it may be used in different geographic locales.  
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[13] The deponent to the founding affidavit was Mr. Brian Segal (“Segal”), a 

director of the applicant. It appears that in the early stages of its 

development Segal wrote the software for the product but soon 

subcontracted this to the respondents. First respondent is a qualified 

computer programmer and electronic developer with extensive 

experience in software development work. He is the shareholder and 

managing director of the second respondent which produces software 

packages and designs electronic hardware for various products. It was 

common cause that the respondents had been intensively involved, 

over a period of at least two years, in writing the software for the 

SmartGuide as it evolved and was developed through various phases.  

 

[14] It appears further that the first respondent had become dissatisfied by 

the inordinate amount of time that the respondents were putting into 

the development of the software in return for what he saw as a limited 

financial benefit and also at what he saw as the slow pace of marketing 

of the product by the applicant. First respondent had also been 

promised shares by Segal in the applicant which would own and 

market the SmartGuide product. However, although heads of a 

shareholder agreement had been produced, the shares were still not 

forthcoming. It appears that the respondents, seeing themselves as 

owners of the software, began to assert control over the software and 

thereby to put pressure on the applicant to market the product more 

intensively and, possibly, to finalize the agreement and transfer the 
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promised shareholding. The applicant, however, also saw itself as the 

owner of the software by virtue of having paid over the years, 

approximately half a million rand to the respondents for development of 

the software and hardware for the Smartguide product. This dispute 

over the ownership of the SmartGuide software and source code led in 

turn to the applicant seeking the Anton Piller order. A computer 

program source code is the collection of files which can be converted 

from human-readable form to an equivalent computer-executable form 

and is primarily used to produce object code which can be executed by 

a computer directly. 

 

THE ISSUES ON THE RETURN DATE 

[15] On the return day Mr. Tredoux, who appeared on behalf of the 

applicant, advised that, in view of the many disputes of fact which had 

arisen, applicant was not seeking the final or interim interdict envisaged 

in part C of the order. Instead it would institute an action for that relief, 

presumably ten days after this court granted the remaining relief which 

it sought, namely, a confirmation of the rule nisi in paragraph 2 of part 

B of the order and confirmation of the Anton Piller order proper. 

 

[16] Besides seeking the setting aside and discharge of the entire order 

granted on 30 and 31 May, the respondents had filed a counter 

application for ancillary relief which would have the effect of restoring 

the status ante quo. As did the applicant, the respondent sought costs 

on the highest possible scale, namely, that between attorney and own 
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client. The ancillary relief was sought by the respondents because the 

applicant had already obtained substantive relief in the form of the 

execution of the rule nisi contained in paragraph 2.1 of part B of the 

order. The respondents also filed an application for the striking out of 

certain portions of the applicant’s replying affidavit as containing new 

matter in reply. In the alternative they sought leave to file a fourth set of 

affidavits dealing therewith.  

 

[17] In argument Mr. Stelzner, who appeared on behalf of the respondents, 

sought the discharge of the entire Anton Piller order and the ancillary 

relief continued in the counter application on two main grounds. In the 

first place he contended that the obtaining of the original order and its 

execution was so tainted by irregularities that it should be set aside on 

those grounds alone. Secondly, he argued, the order should, on the 

facts now before court, never have been granted.  

 

[18] It is as well to review the purposes for which Anton Piller orders may be 

granted, and the requirements therefor. It has repeatedly been held 

that the essential purpose of an Anton Piller order is to preserve 

evidence and, not, for example, to enable a prescriptive litigant “to see” 

his or her adversary documents. 1

 

                                                 
1 Tele Fund Raisers CC v Isaacs 1998 (1) SA 521 (C) at 535C; Shoba v Officer Commanding          
Temporary Police Camp, Wagensdriftdam 1995 (4) SA 1 (A) at 15G, 16D. 
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[19] In Memory Institute SA CC t/a SA Memory Institute v Hansen 2004 (2) 

SA 630 (SCA) at 633C – G, Harms JA stated the following regarding 

Anton Piller orders: 

“What is permitted and what not for the grant of these orders, 

considering the number of reported judgments on the matter, 

should also be common knowledge. Regrettably it is not… 

Anton Piller orders are for the preservation of evidence and are 

not a substitute for possessory or proprietary claims. They 

require built-in protection measures such as the appointment of 

an independent attorney to supervise the execution of the order. 

An applicant and the own attorney are not to be part of the 

search party. The goods seized should be kept in the 

possession of the sheriff pending the court’s determination. 

Since it is the duty of an applicant to ensure that the order 

applied for does not go beyond what is permitted (something 

that was not done in this case) and since Musi J granted a rule 

nisi he was not empowered to grant, the setting aside of the rule 

had to follow as a matter of course…” 

  

He went on to say (at page 635G – H):  

“Another reason for disposing of the case on the appellant’s 

version is to illustrate another point and that is that interim 

orders rule nisi are not to be had simply for the asking. Courts 

should satisfy themselves that a proper case has been made out, 

more so if the subject is technical. The fact that a respondent 
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may approach the Court for a reconsideration of the Rule (Rule 

6(12)(c) of the Uniform Rules of Court) and that it may be set 

aside on the return day should serve neither as a sop nor a 

soporific.”  

 

THE RELEVANT LEGAL PRINCIPLES 

[20] Broadly speaking the requirements for an Anton Piller order are, firstly, 

that the applicant has a cause of action against the respondent which it 

intends to pursue. Secondly, that the respondent has specific 

documents or things in his/her possession which vital evidence in 

substantiation of the applicant’s cause of action. Thirdly, the applicant 

must show a real and well founded apprehension that this evidence 

may be destroyed or in some manner spirited away by the time the 

case comes to trial or to the stage of discovery and, finally, that the 

remedy is the only reasonable and practical means of protecting the 

applicants rights.  

 

[21] Such an order may be granted, in appropriate circumstances, ex parte. 

However, it must be borne in mind that, an ex parte application by its 

nature requires the utmost good faith on the part of the applicant. A 

failure on the part of the applicant to make full and fair disclosure of all 

material facts may lead the court to set aside the rule nisi on that 

ground alone. Frangos v Corpcapital 2004 (2) SA 643 (T) at 649C – G. 

In exercising its discretion to grant an Anton Piller Piller order, the court 

will also consider whether the terms of the order sought are no more 
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onerous or far-reaching than is necessary to protect the interests of the 

applicant. Wilfulness or mala fides need not be present to result in the 

discharge of a rule nisi where the original order was too widely framed.  

In these circumstances it is for the applicant to establish cogent 

reasons as to why the order should not be discharged. Where the court 

reconsiders an Anton Piller-type order in terms of Rule 6(12)(c) and it 

appears that the application was an abuse of the process of court, the 

court may in its discretion order the applicant to pay costs on an 

attorney and own client scale.2  

 

 [22] Regarding the form of order in the Cape High Court a specimen order 

is prescribed in Practice Direction 18. The terms of an Anton Piller 

order should ordinarily not be so wide as to give the applicant access 

to documents to which the evidence does not show him or her to be 

entitled.3 Nor should they go further than strictly necessary for the 

preservation of the critical evidence.  

 

 [23] Similar rigorous controls apply to the execution of the order. Because 

of the highly invasive nature of such orders execution thereof must be 

meticulous and strictly according to the letter thereof. The test in this 

regard is whether the execution is so seriously flawed that the court 

should show its displeasure or disapproval by setting aside the order.4 

A serious flaw would include conduct that could be regarded as 

blatantly abusive, oppressive or contemptuous, but is not limited to 
                                                 
2 Ryno Hotel and Resort (Pty) Ltd v Forbes 2000 (1) SA 1180 (C) at 1185A – B. 
3 Sun World Internation Inc v Unifruco Ltd 1998 (3) SA (C) 151 at 174D – E. 
4 Retail Apparel (Pty) Ltd v Ensemble Trading 2243 CC 2001 (4) SA 228 (T) at 233I to 234F.  
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conduct of such extreme nature. The governing principle would appear 

to be that the more drastic and potentially harmful the remedy may be, 

the more closely it has to be scrutinised by the court and the more 

meticulously it must be applied and executed.  

 

[24] Two types of Anton Piller order have been developed in our 

jurisprudence although both seek the attachment of an item or 

documentary evidence thereby preserving such evidence for the 

purposes of securing substantive relief. The first type involves an 

attachment of material in which the applicant has no proprietary 

interest and the second where the applicant seeks to assert a real or 

personal right in the material being attached. 5  The golden thread 

running through an Anton Piller order is, however, that its primary 

purpose is the preservation of evidence. 

 

THE FORM AND SCOPE OF THE ORDER 

[25] I propose in the first place to deal with the respondents’ criticisms of 

the form and scope of the order and thereafter with its objections to the 

manner in which the order was executed.  

 

[26] It transpires that Schedule 1 to the order which was executed differed 

from that which was attached to the order granted by the court. When 

the order was first granted on 30 May no schedule was attached. 

Overnight it was presumably realized that the order was incomplete 

                                                 
5 Food Corporation Ltd v Diverse Foods SA (Pty) Ltd and Another 1984 (4) SA 149 (T) 
  Universal City Studios Incorporated and Others v Network Video (Pty) Ltd 1986 (2) SA 734 (A) 
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and thus the applicant returned to court the following day and obtained 

an amended order appending a schedule which described the listed 

items as follows: 

  (“the listed items”) 

“1. The computer source code which is used to compile the 

computer software which is loaded into the SmartGuide Boxes; 

2. All versions of the computer software reflecting the various 

stages of its creation, modification and implementation. “ 

 

In paragraph 2 of the schedule to the order which was executed 

however, the following additional words appeared: “including the 

bootloader, the embedded linex operating system and hardware 

designs relating to the SmartGuide boxes”.  

 

[27] The applicant explains that a schedule was inadvertently omitted from 

the first court order and, when the amended court order was sought, an 

earlier, less clear draft of the document was “accidentally attached”. 

Nonetheless, the applicant proceeded to execute in terms of the 

unauthorised schedule. The only further justification applicant offers is 

the submission that, although worded differently the two descriptions of 

the software cover exactly the same ground. It goes on to state, per 

Segal, that the fuller version “simply rephrases the order to make its 

import clearer”. This was disputed by the respondents who claim, with 

some documentary substantiation, that the bootloader program was 
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their property having been developed during the course of working on 

various other projects. 

 

[28] I do not consider it necessary to delve into the question of whether 

paragraph 2 of the authorised schedule could reasonably be 

understood as encompassing the wider description of the “computer 

software” which appeared on the schedule as executed. The schedule 

was a core document in the Anton Piller order and the explanation of 

how the expanded schedule came to be used is in my view completely 

unsatisfactory. Firstly there is the obvious carelessness of the 

applicant’s legal representatives in dealing with the schedule. Secondly, 

to thereafter proceed to execute on the basis of an unauthorised 

schedule because this document was regarded as “more clear” 

amounts to the applicant or its legal representatives usurping the 

court’s powers to authorise and issue orders.  

 

[29] In the context of executing an Anton Piller order, obtained on an ex 

parte and urgent basis, I regard the applicant’s use of the incorrect 

schedule as described above as a serious irregularity.  

 

[30] A further major complaint by the respondents was that, notwithstanding 

that the rule nisi in paragraph 2 of part B was of no immediate force 

and effect, there being no provision that it was to operate as an interim 

order pending the return day, applicant nevertheless went ahead and 

executed its terms. Thus it was that when the search and seizure 
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operation commenced, the members of the search party first insisted 

that first respondent remove from the three SmartGuide boxes supplied 

by Segal a termination code, part of the computer source code. This 

code disabled the SmartGuide box, the functioning of which could only 

be restored by the first respondent. Segal had become aware around 

mid-May that first respondent had inserted a termination into the 25 

working SmartGuide units. Applicant regarded this as an unlawful 

interference with the product and raised it with the first respondent who 

initially stated that he would sort it out. By 30 May the termination 

codes were still operative. An important element of the case made out 

by the applicant in obtaining the Anton Piller order was that it needed 

the relief sought in relation to removal of the termination codes failing 

which it would be completely hamstrung in marketing the SmartGuide 

product. 

 

[31] During the search and seizure exercise what was physically required of 

first respondent was to work on his own computer and amend an 

existing programme which had been stored in a folder on his computer. 

It was agreed that, rather than remove the termination date entirely, 

first respondent would amend it to a date ten years hence. Thereafter 

the amended programme had to be compiled by him into a “machine 

readable only” format and transferred from his computer to certain 

SmartGuide boxes that Segal had brought with him.  
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[32] Segal had brought three of these boxes along to the search. After 

these three units were adjusted Segal advised that he had another 22 

units at his office which also needed to be updated and set off to fetch 

them. In his absence however, after first respondent pointed out that 

this process would take up a great deal of time, some 6 - 7 minutes in 

respect of each unit, it was agreed that the information on the three 

altered units could be transferred to the other units by the applicant 

simply connecting them to a computer and transferring the code from 

the computer to the other boxes. Segal was duly telephoned to return. 

Upon doing so he insisted that first respondent provide him with the 

connector board necessary to transfer the information from the 

computer to the units which first respondent duly did by lending the 

computer expert the necessary cable and also e-mailing the computer 

file that was necessary to effect the transfer to the units to both the 

computer expert and to Segal.  

 

[33] The respondents couple to this complaint the role played by Segal in 

the search as a whole and in particular in that aspect of it described 

above. The terms of the order did not allow for any role by Segal, 

limiting the search party to his attorney, the supervising attorney, the 

computer expert and the sheriff.  

 

[34] The respondents’ complaints in regard to the premature execution, fully 

set out in its opposing affidavits, were essentially ignored by the 

applicant in its replying papers save for a general statement denying 
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that it abused the order. These and other criticisms were not even dealt 

with by the applicant in its initial heads of argument. Nor did the 

applicant see fit to deal with the question of executing an order 

prematurely in the two further notes it filed during the course of 

argument. When pressed on this point in argument, Mr. Tredoux 

contended inter alia that, in executing on this particular relief, the 

applicant obtained no more than it was entitled to, and that the 

respondents were not prejudiced by this premature execution.  

 

[35] I regard these arguments as completely without merit and the approach 

of the applicant to this aspect unacceptable. Instead of explaining why 

it prematurely executed on an order which was of no force and 

apologising therefor, the applicant blithely maintains that it would have 

been entitled to such relief in any event. This attitude is tantamount, in 

my view, to the applicant once again reserving to itself the right to 

dictate or amend the terms of a court order where it regarded this as 

appropriate or justified. I regard this irregularity, together with the 

manner in which it has been dealt with by the applicant, as grounds 

alone for the discharge of the Anton Piller order as a whole.  

 

[36] The irregularity is compounded by the unsatisfactory explanation for 

Segal’s presence on the premises during the search and his role 

therein. He states in his replying affidavit that it was necessary for him 

to be there because he was familiar with the systems and it was 

anticipated that first respondent might make statements which would 
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require verification. While this explanation might justify Segal’s 

presence outside of the premises, it in no way entitled him to be inside 

the respondent’s premises and to form part of the search party. In this 

regard he never adequately explains on what basis he entered the 

premises beyond stating that if the respondent’s had “objected to his 

presence” he would have left. In another part of his lengthy replying 

affidavit Segal states that “we were invited into the respondents’ 

premises”. No detail of this “invitation” is given. In the context of the 

search and seizure exercise pursuant to an ex parte Anton Piller order, 

I regard it as disingenuous for Segal to claim that he was invited in. 

First respondent’s opposing affidavit bears eloquent testimony to the 

shock and bewilderment that he experienced upon being confronted 

with the Anton Piller order and the ensuing search and seizure exercise.  

 

[37] The next major complaint aired by the respondents was that the order 

went far further than was necessary to protect even the interests the 

applicant alleged it was seeking to protect. In terms of the authorised 

schedule to the order the applicant sought to seize and preserve only 

the computer source code used to compile the computer software is 

loaded into the SmartGuide boxes and all versions of the computer 

software reflecting the various stages of its creation, modification and 

implementation.  

 

[38] If one has regard to the terms of the order sought and granted, 

however, it is apparent that its terms go far further than seeking an 
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order preserving this evidence pending the outcome of interdict 

proceedings or an action. In the first place the rule nisi in paragraph 2 

encompassed specific executory or proprietary relief which in my view 

was entirely inappropriate in an Anton Piller order. I can see no good 

reason why such relief was not sought in the ordinary manner on notice 

to the respondents. Furthermore the order foreshadows that not only 

were the “listed items” to be taken into the possession of the sheriff but 

also copies of respondents’ computer hard drives. This is confirmed in 

the Anton Piller order proper where references again are made to the 

sheriff and the computer expert being afforded effective access to the 

respondents’ computers so as to “make copies of all hard drives on 

such computers”.  

 

[39] It was common cause that the respondents’ business dealt also with 

many other projects, some of a sensitive nature, completely unrelated 

to the applicant’s business. To allow the copying of all of this 

information, even if it was only placed in the possession of the sheriff 

and with no other party having access thereto, constitutes, to my mind 

a wholly unwarranted and unnecessary intrusion into the respondents’ 

affairs. This excess, moreover, does not appear to be accidental and 

goes beyond merely the sheriff seizing and holding the information. In 

paragraph 2.2 of the rule nisi the applicant seeks access, upon 

confirmation of the Anton Piller order, not only to the listed items but to 

the copies of these computer hard drives for the purpose of the relief 

sought in the interdict proceedings or failing that in the action to be 
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instituted. No case at all is made out on the papers for any such relief. 

Indeed no case is even made out for much of the wide-ranging terms of 

the final or temporary interdict sought. Once notice of opposition was 

filed its rejection appeared inevitable. 

 

[40] The applicant sought to justify these wide terms on two grounds. In the 

first place, it was contended, the listed items could be hidden in one or 

more of the respondents’ computers in any one of numerous files. To 

require during the search and seizure exercise, the search of every file 

in the respondent’s computer system in order to find was being sought 

would turn the task into one which could last days. The answer to this 

is that firstly no case for such an exhaustive search was made out in 

the applicant’s papers. It was not suggested, at least not directly, that 

the listed items being sought were of such a nature that the 

respondents would have hidden them in such a way that it would have 

taken a disproportionate amount of time to find nor was it suggested 

that there was reason to believe that the respondents, upon being 

requested to provide the necessary access, would not direct the 

applicant’s computer expert to the necessary file or files.  

 

[41] That such extreme measures were unnecessary was borne out by 

what actually transpired in the search. First respondent was required to 

assist in the making of a copy of a folder on the hard drive in which all 

the work that respondents have done on the SmartGuide project was 

stored. He states, without contradiction, that there were five computers 
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in the respondents’ offices containing considerable amounts of 

confidential information both relating to first respondent’s private 

financial business affairs as well information pertaining to other work 

done for clients other than the applicant. When it was pointed out to 

first respondent by one of the members of the search party that the 

court order permitted them to make a complete copy of all the hard 

drives of all the computers in the office, he stated that he considered 

this to be ridiculous and totally unreasonable. After some discussion 

applicant’s attorney and Segal accepted his explanation that the work 

done for the applicant was all stored under a single folder. This was 

duly copied onto the computer expert’s portable hard drive and handed 

to him.  

 

[42] Mr. Tredoux argued that the procedure of copying all hard drives of all 

computers was the most feasible method of conducting a computer 

search, and best protected the respondents’ interests since their entire 

computer storage base was preserved by the sheriff and could be 

restored to him at any later stage. Furthermore such a process 

obviated any possible suggestion or possibility of tampering with or 

destruction of the respondents’ computer data base.  

 

[43] A situation may conceivably arise where a search and seizure of such 

far-reaching proportions in relation to computers is necessary or 

appropriate but, as the description of how the exercise in fact unfolded 

in the present matter, this was not such a case. Nor was this an 
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instance where the applicant could reasonably have anticipated or 

feared that the data which he was seeking would be hidden away so as 

to require him to make a copy of the respondents’ entire computer 

database.  

 

[44] It is significant, furthermore, that in terms of the order the applicant 

sought access to all the information to be preserved by the deputy 

sheriff and, as this matter has turned out, even before the launching of 

the action envisaged in section D of the order. As has been repeatedly 

observed the purpose of an Anton Piller order is so preserve evidence 

and it is not for the purpose of a party “seeing” what documentation or 

information the respondents may have even before action is instituted. 

In other words an Anton Piller order is not a court-sanctioned fishing 

expedition to enable the applicant to consider whether it has a case or 

how best it should frame such case.  

 

[45] Furthermore, the applicant made out no case for inspection or copying 

of the information seized prior to the discovery or trial stage of the 

proposed action. As was pointed out in Kebble and Others v Wellesley-

Wood and Others6, where the applicant asserts a real or personal right 

to the attached material if such a right to copy is being sought the 

reason or need to gain early access to the evidence must be made out 

in the founding papers. The applicant’s case was an uneasy mix of 

seeking the preservation of evidence evincing an unlawful altering of 

                                                 
6 2004 (5) SA 274 (WLD) 
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the source code and the assertion of purely proprietary or possessory 

rights with no preservation of evidence element. 

 

[46] At this point it is also relevant to consider further criticisms of the Anton 

Piller order insofar as it deviated from the form prescribed in Practice 

Directive 18 of the Cape High Court operative since 15 April 1995. The 

Directive stipulates that service of an Anton Piller order is to be 

accompanied by a notice to the respondent to whose attention the 

notice must be pertinently directed. That notice, or an appropriate 

variation thereof, describes, in simple terms the nature of an Anton 

Piller order and the respondent’s rights and obligations pursuant 

thereto including his right to obtain legal representation. No such notice 

was served upon the respondents nor is there any explanation from the 

applicant for this omission. Instead it relied on the fact that the 

respondents’ rights had been explained to them by the supervising 

attorney and therefore they had not been prejudiced by the failure to 

hand them a written notice. I disagree. There is good sense in 

providing that a respondent be provided with a written standard form 

notice apprising him/her of his/her rights. It enables respondents to 

read the notice at their leisure and to query aspects thereof. 

Respondents can then make a decision as to whether to call for an 

attorney and even if they elect initially not to do so, as happened in the 

present case, to later in the search reconsider that decision. I regard it 

as irregular that the first respondent was not furnished with such a 

notice.  
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[47] Paragraph 7 of the standard Anton Piller order as set out in the 

Practice Directive makes provision for the applicant to institute an 

action against the respondent within ten days of the date of the order 

and, upon failing to do so without good reason being shown on the 

return day, the sheriff is obliged to return all the listed items 

immediately to the respondent. The applicant did not follow this format 

but instead stipulated that it would file such application within ten days 

of the refusal of the final interdict with the result that despite more than 

three months having passed since the search and seizure exercise, the 

applicant has yet to take a step to obtaining, by way of action, the relief 

which it claims.  

 

[48] It does also not assist the applicant to state that it sought final relief in 

part B of the Anton Piller order and therefor that a provision for 

institution of an action within ten days of the order would have 

amounted to a duplication. There may well be circumstances where the 

procedure followed by the applicant is appropriate but not in the 

present matter. On a reading of the papers as a whole it was clearly 

inevitable that there would be numerous material disputes of fact which 

precluded any chance of the applicant obtaining final relief in motion 

proceedings.  
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CHALLENGES TO THE APPLICANT’S BONA FIDES 

[49] Apart from disputing the merits of the original application there was a 

further attack on the applicant’s case arising from its alleged failure to 

make disclosure of material facts at the time it applied for the Anton 

Piller order. An important element in making out a case for such an 

order is that cogent reasons must be fully set out for believing that 

there is a real danger that the documents, information or items will be 

removed or destroyed and the ends of justice defeated if the 

respondent is given notice of the proceedings against him. See 

Roamer Watch Company and Another v African Textile Distributors 

1980 (2) SA 254 (W) at 273A and Universal City Studios Incorporated 

and Others v Network Video (Pty) Ltd 1986 (2) SA 734 (A) at 755E.  

 

[50] The basis of the applicant’s fear that the documents might be 

destroyed must not be merely speculative. The cases speak of a 

“grave danger” and “a real possibility that documents will be destroyed”. 

Touching on this element is the further requirement that the remedy 

must be the only practicable means of protecting the applicant’s rights. 

Overlaying all of this, in ex parte applications, is the duty of an 

applicant to make full disclosure of all relevant facts. The 

consequences of a failure to do so have been summarised in Herbstein 

Van Winsen:  The Civil Practice of the Supreme Court of South Africa, 

4th Edition at 367 as follows:  

“The utmost good faith must be observed by litigants making ex 

parte applications in placing material facts before the court, so 
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much so that if an order has been obtained upon an ex parte 

application and it appears that material facts have been kept 

back, whether wilfully and mala fide or negligently, which might 

have influenced the decision of the Court whether to make an 

order or not, the Court has a discretion to set the order aside 

with costs on the grounds of nondisclosure.” 

See also Frangos v Corp Capital Ltd and Others 2004 (2) 643 (T) at 

649C – E where the point is made in relation to a Anton Piller order that 

an ex parte application by its very nature requires the utmost good faith 

on the part of applicant who is placing only one side of a case before 

the Court.  

 

[51] The applicant’s case in this regard was set out early in its founding 

papers when it stated that the application was brought in order to 

ensure that certain computer source code was preserved and that the 

application had been necessitated because of its reasonable belief that 

the respondents had already unlawfully altered the computer source 

code and that the same “may even be destroyed by the respondents 

unless the relief sought” was granted. Segal describe an alleged 

unauthorised modification to the software namely the insertion by first 

respondent of a fixed expiry date into the software on the SmartGuide 

boxes, 31 May 2006. Segal went on to state that the first respondent 

was not conducting himself “rationally” and the nature of the computer 

source code was that it could be easily modified in a manner which 

would destroy it or impact on its usefulness at some future date in a 
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way which could not be readily detected. He then described a defect 

recently found in the software which he terms a “seamless roaming 

bug”. To all intents and purposes Segal stated that it was maliciously 

introduced into the software by the first respondent. He says:  

“Although I cannot say for certain that the first respondent has 

maliciously caused the programme to malfunction in this regard I 

am firmly convinced that this is the only reasonable explanation 

for the programme’s sudden instability/infirmity”.  

On these grounds he stated that if the first respondent was given any 

warning of the application he could in ten minutes frustrate the 

applicant’s rights by reformatting the hard drives on which the source 

code was stored to modify and/or erase aspects of the code thus 

creating undetectable defects which would destroy or alternatively 

substantially reduce the functionality of the programme. Segal 

concluded:  

“I verily believe that the first respondent will destroy the 

evidence in question so that the ends of justice will be defeated 

and/or irreparable harm caused to the applicant in the event that 

he gets wind of these proceedings” 

and added that there was no other satisfactory remedy available to 

applicant other than to bring the application.  

 

[52] How are these aspects of the case met by the respondents? In the first 

place it emerges from the respondents’ opposing affidavit that first 

respondent had openly admitted inserting the termination code of 31 
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May in the SmartGuide software. He did this, according to him, 

because the respondents as owners of the software were growing 

impatient with the slow pace of marketing and to expedite the 

negotiations for their 10% shareholding in the applicant. The applicant 

seeks to characterise this as blackmail but it is equally arguable that 

these were legitimate business tactics on the part of the owners of the 

software. It is neither necessary nor possible for me to determine this 

dispute on the papers. It is in any event part of the major dispute in this 

matter namely the question of ownership of the software, which cannot 

be resolved on these papers. Be that as it may, what emerges further 

from the respondents’ opposing affidavits and what is common cause 

is that on 29 May, in a series of e-mails Segal and first respondent 

agreed that the latter would unlock and extend the termination code on 

each SmartGuide box for a month at a time at a “rental” of R107,00 per 

unit per month. Pursuant to this agreement Segal undertook to pay 

R327,00 for the three SmartGuide boxes which he was using at the 

time. Arrangements were made for the boxes to be delivered to first 

respondent for the necessary extension of the termination codes.  

 

[53] The existence of this agreement completely undermines not only the 

applicant’s case for urgency, namely, that the SmartGuide boxes would 

cease to function on 31 May 2006 with highly prejudicial consequences 

for the applicant, but also its case that the first respondent stood poised 

to irrationally alter, destroy or modify the source code thus 

necessitating the Anton Piller order. In reply the applicant attempts to 
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explain the omission to mention this agreement to the court by citing its 

concern that the rental of R109,00 would be increased at some stage  

in the future. Even if this was a genuine concern it in no way justifies 

the failure to put these material facts before the court which was being 

asked to grant an Anton Piller order.  

 

[54] Segal goes on to explain that the agreement was intended as a safety 

precaution because he felt that first respondent would be less likely to 

make further alterations to the software application if he (Segal) 

pretended to acquiesce in the terms which first respondent was 

unilaterally laying down. Again this does not explain why this 

agreement was not disclosed to the court. Segal appears to have 

concluded the agreement in an attempt to outmanoeuvre the 

respondents. He states:  

“I was not sure whether the court order which I was seeking 

would be granted. I feared (reasonably, so) that applicant would 

not be able to continue to conduct business after 31 May 2006”. 

This explanation serves only confirm that the application for the Anton 

Piller order was primarily motivated by applicant’s perceived need to 

continue to do business after 31 May unhindered by any claim by the 

respondents to ownership over the software in the SmartGuide boxes.  

 

[55] In my view the failure to apprise the court of the rental agreement 

amounted to non-disclosure of a highly material fact in an ex parte 

application in which draconian relief was sought against the 
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respondents. On this ground alone a court would be entitled to set 

aside the order on the return day.  

 

[56] The second factor relied upon by the applicant in making out a case 

that the respondents stood poised to alter, destroy or modify the 

computer source code similarly does not withstand scrutiny. The 

applicant was unable to produce any proof that the defect, or 

“seamless roaming bug” as the applicant emotively referred to it, was 

introduced by the first respondent let alone maliciously so. In fact, from 

documentation attached by the first respondent to his opposing affidavit 

it appears that when the defect was drawn to his attention he was quite 

willing to examine the software with a view to rectifying it. What must 

also be borne in mind is that on both parties’ accounts the respondents 

were either de facto co-owners in the product being developed, at the 

least to the extent that the respondents were putative 10% 

shareholders. The applicant in fact, tendered this shareholding to the 

respondents in the course of the argument. This renders even more 

farfetched the unsubstantiated suggestion in the founding papers that 

the respondents would sabotage the product, thereby damaging their 

own interests.  

 

THE APPLICATION TO STRIKE 

[57] In reply the applicant introduced new material in the form an agreement 

between the applicant and the Industrial Development Corporation in 

an effort to show that the respondents had formally acknowledged that 
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they were not owners of the software, one of the major disputes of fact 

on the papers. Obviously the respondents had no opportunity to deal 

with these allegations except by way of a supplementary set of 

affidavits. The applicant was thus in breach of the oft stated rule that an 

applicant must stand or fall by his founding papers and the facts therein 

alleged and that it is not permissible to make out new grounds for the 

relief sought in a replying affidavit. See Langeberg Koöperasie Bpk v 

Folscher and Another 1950 (2) SA 618 (C) and SA Railways Club v 

Gordonia Liquor Licensing Board 1953 (3) SA (C) at page 256. 

Applicant advanced no reason why, in the circumstances, the 

respondents’ application to strike out such material should not succeed.  

 

CONSTITUTIONAL ATTACK 

[58] Mr. Stelzner also argued that the Anton Piller order which was granted 

violated the first respondent’s constitutional rights to privacy and 

property as entrenched in sections 14 and 25(1) of the Constitution 

(Act 108 of 1996) and was incapable of justification in terms of s 36 

thereof.  

 

[59] There can be no doubt, on the facts and circumstances of this matter, 

that the first respondent’s right to privacy, which includes the right not 

to have ones home and property searched nor to have ones 

possessions seized, was breached. Arguably, furthermore, first 

respondent’s right to dignity was also violated. I would add that not only 

the terms of the order but the manner of its execution breached the first 
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respondent’s constitutional rights. Nor has the applicant come close to 

discharging the onus that he bears7 to show that the violation was 

justified in terms of the limitation provisions of s 36(1) of the 

Constitution, particularly taking into account the requirement of a 

proportionality analysis envisaged by that section8. 

 

CONCLUSION 

[60] Taking into account all the irregularities which I have described above I 

am left in no doubt that the only appropriate course for this Court is to 

discharge the entire Anton Piller order obtained by the applicant and to 

refuse the rule nisi which is sought in paragraph 2 thereof. Furthermore 

an order must be granted which entirely restores the status quo 

prevailing before the search and seizure exercise on 31 May 2006.  

 

[61] In the light of this conclusion it is, strictly speaking, unnecessary for me 

to consider whether the granting of an Anton Piller was justified on all 

the information presently before the court nor subsidiary issues such as 

ownership of the software. For the sake of completeness, however, I 

should indicate that even in the absence of the irregularities in this 

matter, in my view, the applicant failed to make out a case for an Anton 

Piller order.  

 

[62] The evidence has revealed that the application for the Anton Piller 

relief was cavalier. The order initially sought was far too wide and 

                                                 
7 Park-Ross and Another v Director: Office for Serious Economic Offences 1995 (2) SA 148 (C) at 162 B – C.  
8 S v Manamela and Another (Director-General of Justice intervening) 2000 (3) SA 1 (CC) para 49 and 50. 
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based on a completely one sided view of the relationship between, and 

the respective rights of, the parties and was moreover completely 

unsubstantiated by the evidence.  

 

[63] Furthermore, in my view, the real relief which was sought in this matter 

was that contained in paragraph 2.1 pursuant to which the respondents 

were required, prematurely, to unlock the termination codes in the 26 

SmartGuide boxes. That relief, even if seen as distinct relief, does not 

belong alongside or within the terms of an Anton Piller order and 

should have been sought by ordinary process of court upon notice to 

the respondents. The use of the language and form of an Anton Piller 

order must not be used to lull an unwary court into granting possessory 

or proprietary relief in undeserving cases on an ex parte and urgent 

basis. 

 

[64] It follows, furthermore, that I cannot accede to the applicant’s request 

to refer to oral evidence the issue of ownership of the software with the 

status quo to prevail in the meantime. The respondents stand by the 

tender made in their opposing affidavits to extend the termination 

codes of the SmartGuide on the payment of a nominal monthly rental. I 

can see no possible unfairness or prejudice to the applicant in restoring 

the status ante quo. The applicant remains free to bring any action 

against the respondents which it may care to.  
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COSTS 

[65] The irregularities which I have cited at some length coupled with the 

applicant’s unapologetic attitude thereto, expressed most notably in its 

replying affidavit, merit an extraordinary costs order, one which will 

indemnify the respondents as far as possible against any legal costs 

and stand as a mark of the court’s disapproval of the manner in which 

this application was brought and executed by the applicant. The 

considerations required for the making of such an order are present in 

the instant case. See Friedrich Kling GMBH v Continental Jewellery 

Manufacturers 1995 (4) SA 966 (C) at 973G – 975C.  

 

ORDER 

[66] In the result the following order is made: 

1. The whole of the orders made on 30 and 31 May 2006 under case 

number 5496 / 2006 are set aside and discharged; 

2. The sheriff of Wynberg North is directed to forthwith return to the 

respondents all that which was attached by him pursuant to the 

above orders; 

3. Applicant is ordered to take all steps and do all things which are 

necessary in order to enable the SmartGuide units in the 

possession of the applicant or under applicant’s control to be 

restored to the position in which they were prior to service of the 

court orders of 30 and 31 May 2006; 

4. Without derogating from the generality of the aforegoing, applicant 

is ordered to provide first respondent forthwith with all the 
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SmartGuide units in applicant’s possession or under applicant’s 

control in order for the first respondent to reinstate the software 

which was on the SmartGuide units as at 30 May 2006; 

5. Applicant is ordered to remove all further copies of the amended 

termination codes which applicant or Brian Segal or anyone else on 

its behalf may have made in this regard; 

6. Applicant is ordered to pay the costs of the application and counter 

application including the cost of the striking out application on the 

scale as between attorney and own client.  

 

  

 
 

_________________ 
LJ BOZALEK, J 


