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RESPONDENT'S HEADS OF ARGUMENT 
 

 

INTRODUCTION 

1. This is an application for Leave to Appeal against the whole of the 

decision of the Supreme Court of Appeal handed down on 13 

November 2005.   

2. The application for Leave to Appeal has been set down for hearing, 

under direction of the Chief Justice at 10 a m on Thursday the 11th 

May 2006.  The Respondent has been directed to file written 

argument, which must include argument on the merits of the 

appeal, by no later than Monday, 3 April 2006.   
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3. The grounds upon which the Respondent has opposed the 

application for Leave to Appeal are set out at record Volume 1, p 

108 – 111. 

4. In summary the Respondent opposes the granting of Leave to 

Appeal, and the merits of the appeal itself, on the following 

grounds: 

4.1. The Ciskei High Court dismissed the Applicant's action 

on the ground that Balraz Technologies (Pty) Ltd 

(Balraz) was not yet incorporated at the time that it 

submitted its tender and accordingly no duty of care was 

owed to Balraz.  The Supreme Court of Appeal upheld 

the decision of the Ciskei High Court and dismissed the 

appeal, inter alia, on this ground as well.  This ground is 

independently decisive of the appeal. 

4.2. The dismissal of the appeal on the grounds that Balraz 

was owed no legal duty is not a constitutional matter 

and contains no issue connected with a decision on a 

constitutional matter. 

4.3. Accordingly the decision of the Supreme Court of 

Appeal, on appeal to it, is final and binding upon the 

Applicant, and the application for Leave to Appeal 
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should be dismissed with costs, including the costs of 

two Counsel. 

4.4. In the alternative, and in the event that the above 

Honourable Court is persuaded that the grounds upon 

which the Supreme Court of Appeal dismissed the 

appeal, in each case, concerns constitutional matters, it 

is submitted that there is no reasonable prospect that 

the above Honourable Court will come to a different 

conclusion to that reached by the Supreme Court of 

Appeal. 

4.5. It will accordingly be submitted that, on the merits of 

the appeal, the decision of the Supreme Court of Appeal 

should be upheld, with costs, including the costs of two 

Counsel. 

THE HISTORY OF THE LITIGATION 

5. The history of the litigation is summarised in the Heads of 

Argument filed on behalf of the Applicant.  The history is also 

usefully summarised in the judgment of Harms J A at paragraph 

[1] to [7].   See record Volume 1 at pp 25 – 29. 
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6. Little purpose would be served in repeating the aforesaid 

summaries.  To the extent that the facts contained in the record 

are relevant, they are referred to more fully below. 

THE JURISDICTION OF THE CONSTITUTIONAL COURT 

7. Section 167(3) of the Constitution provides that the Constitutional 

Court – 

"(a) is the highest court in all constitutional matters;  

(b) may decide only constitutional matters, and issues connected

with decisions on constitutional matters;  and 

 

.

(c) makes the final decision whether a matter is a constitutional 

matter or whether an issue is connected with a decision on a 

constitutional matter." 

8. Section 168(3) of the Constitution, by contrast, provides that: 

"The Supreme Court of Appeal may decide appeals in any matter   

It is the highest court of appeal except in constitutional matters, 

and may decide only – 

(a) Appeals; 

(b) Issues connected with appeals;  and 
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(c) Any other matter that may be referred to it in circums ances 

defined by an Act of Parliamen ." 

t

t

9. It is a "threshold requirement in applications for leave" that all the 

matters which are decisive of the appeal must be "constitutional 

matters or issues connected with decisions on constitutional 

matters."  See S v Boesak 2001(1) BCLR 36 (CC) at [10] and 

following. 

10. In the Boesak matter the above Honourable Court emphasised 

that a purposive approach is required to the harmonising of 

Sections 167 and 168 of the Constitution.  See the judgment at 

[15]. 

11. A clear distinction needs to be drawn between the jurisdiction of 

this Court and that of the SCA.  See Alexkor Ltd v The 

Richtersveld Community 2004(5) SA 460 (CC) at [26]. 

12. This Court has decided that a breach or an alleged breach of a 

fundamental right enshrined in the Bill of Rights, will almost always 

constitute a "constitutional matter".  See for example President of 

the RSA v South African Rugby Football Union 1999(4) SA 

147 (CC) at pp 168 – 169.  See also S v Basson 2005(1) SA 171 

(CC) at p 184 ff. 
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13. Where the SCA, on the other hand, applies a constitutionally 

acceptable common-law test to the facts of a particular case this 

does not raise a constitutional matter or any issue connected with 

decisions on constitutional matters.  See in this regard Phoebus 

Apollo Aviation CC v Minister of Safety & Security 2003(1) 

BCLR 14 (CC) at [9]. 

14.    

14.1. See generally the useful summary of the jurisdiction of 

the above Honourable Court with regard to 

"constitutional matters" as set out in Civil Procedure 

in the Supreme Court – Harms at D-3 – D-4. 

14.2. The inevitable tension which arises as a consequence of 

the necessity to differentiate between the appellate 

jurisdiction of the Constitutional Court, and the Supreme 

Court of Appeal, was analysed in an address by Lewis 

J A published in South African Journal on Human 

Rights, Volume 21 Part 4 p 509 ff. 

15. The Supreme Court of Appeal upheld the decision of Van Zyl J, in 

the Bhisho High Court, that the tender of Balraz was invalid.  

Accordingly no legal duty could extend to tenderers who did not 

submit valid tenders or who are non-existent legal entities.  See 
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the judgment of the Supreme Court of Appeal at record Volume 1 p 

55 ff. 

16. The ruling on this issue would in any event have been decisive of 

the case, irrespective of the finding of the Supreme Court of 

Appeal in relation to issues of wrongfulness (where constitutional 

matters may well arise).  This is clearly illustrated by the fact that 

Van Zyl J, in the High Court, upheld the Applicant's contentions 

with regard to wrongfulness, but dismissed the claim on the basis 

that no valid tender had been submitted. 

17. The finding that no valid tender had been submitted and that 

Balraz was not a legal entity at the time of the close of tenders, 

raises no constitutional issue or matters.  It is simply a question of 

applying well established legal principles to the facts of the present 

case. 

18. Accordingly this Honourable Court does not have jurisdiction as a 

decision on the issue of wrongfulness would, in itself, and in 

isolation, have no effect on the ultimate fate of the appeal. 

19. Moreover it does not assist the Applicant to contend that the 

existence of a legal duty necessarily relates to the "wrongfulness" 

enquiry and therefore is concerned with "constitutional matter". 
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20. Both the High Court, and the Supreme Court of Appeal, held that 

no legal duty existed at all.  The test for wrongfulness, necessarily 

involving constitutional issues or the development of the common 

law, should never have arisen. 

21. It has been the contention of the Respondent, throughout, that the 

preliminary issue to be determined was whether Balraz had 

submitted a valid tender.  If no valid tender had been submitted no 

further enquiry was required. 

22. It is similarly respectfully submitted in this Honourable Court that 

the broader issues of wrongfulness, as important as they may be, 

are not decisive to the final outcome of the action.  Accordingly 

Leave to Appeal should be refused, on this basis alone. 

23. It is only if the above Honourable Court is of the view that the 

application for Leave to Appeal, in all its relevant facets, concerns 

constitutional matters, that it is necessary to consider the merits of 

the appeal itself. 

24. It is of course, within this context, that the Respondent supports 

the judgment of the Supreme Court of Appeal and contends that 

there is no reasonable prospect that the above Honourable Court 

will come to a different conclusion, on the merits. 
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25. What follows hereunder are the Respondent's contentions in 

respect of the merits of the Appeal itself. 

26. It is within this context that it is pointed out that the Supreme 

Court of Appeal approached the matter, correctly in our view, on 

the basis that the constitutional principles of fair administrative 

action only arise, in a case such as the present, where a valid 

tender has been submitted.  The evaluation of the tender is a 

process governed by administrative law.  The invitation to tender 

and the submission of a tender is a process governed, essentially, 

by the principles of the Law of Contract.  See the judgment by 

Harms J A at [12] – record Volume 1 p 31. 

THE VALIDITY OF THE TENDER SUBMITTED BY BALRAZ 

27. Section 11 of the Provincial Tender Board Act (Eastern Cape) Act 2 

of 1994 (subsequently repealed) provided: 

"The Tender Board Directives, issued by the State Tender Board 

in terms of the State Tender Board Act, 1968 (Act 86 of 1968), 

and which were enforced immedia ely prior to the 

commencement of this Act, shall apply mutatis mutandis to the 

Province and be deemed to have been issued under Section 

4(1)(i) of this Act until amended or replaced in terms of this 

Act." 

t
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28. Tender Board regulations were in fact subsequently promulgated in 

terms of Section 9 of the Eastern Cape Act. 

29. Such regulations do not override or replace the directives issued by 

the State Tender Board, which, in terms of Section 11 of the 

Provincial Tender Board Act, are deemed to have been issued in 

terms of Section 4(1)(i) of that Act. 

30. His Lordship Mr Justice Van Zyl approached the matter on the basis 

that the tender in the name of Balraz was submitted under the 

State Tender Board General Conditions and Procedures (ST36).  He 

further held that "it is not in dispute that the Conditions and 

Procedures in ST36 applied to this tender".  See record Volume 1, 

p 98 line 19 ff. 

31. The Applicant has subsequently placed the applicability of the 

provisions of ST 36 in dispute. 

32. It is submitted however that the finding of His Lordship Mr Justice 

van Zyl is clearly correct.  The bundle of documents handed in by 

consent at the hearing specifically incorporated the provisions of 

ST36.   See in this regard, for example, record Volume 3 p 271 ff.   

33. Furthermore it was the case of Balraz in the Cash Paymaster 

Services (Pty) Ltd case, in the Bhisho High Court, that the 

provisions of ST36 were applicable to the tender and were binding 
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upon the tenderers.  See in this regard record Volume 9, p 878, 

line 1 ff, p 885, and p 903.  ST 36 was also annexed as Annexure 

"G" by Balraz, in those proceedings.  See record Volume 9, p 917 

ff. 

34. Moreover Balraz themselves confirmed that the tender, and its 

acceptance, would be subject to the provisions of ST36.  See 

record Volume 3, p 329, line 18 ff.  See also the Affidavit of 

Reverent Finca at Volume 8 p 826 (at para 40 and 41 of that 

Affidavit). 

35. In the circumstances there can be no doubt that Balraz was 

required to comply, inter alia, with the provisions of ST36 and 

undertook to do so. 

36. Clause 20.1 of ST36 provides: 

"Tenders shall be lodged no later than the closing time specified 

for receipt at the address and in accordance with the directives 

in the tender documents." 

37. In addition Clause 24.1 of ST36 provides: 

"All tenders duly admitted are taken into consideration by the 

Board" (underlining supplied). 

38. Clause 21.1 provides: 
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"A late tender shall not be admitted for consideration and where

applicable shall be returned unopened to the tenderer 

accompanied by an explanation." 

 

39. It is common cause that the closing date for submission of tenders 

was 8 September 1995. 

40. It is also common cause that Balraz was only registered and 

incorporated on 17 October 1995, i e some six weeks after the 

closing date for the tenders. 

41. The tender of Balraz created the impression that, as at the date of 

submission of the tender Balraz was a "wholly owned black 

company especially incorporated for the express purpose of 

handling payments of social security grants and pensions."  The 

description of the company went on to create the clear impression 

that the company existed and was incorporated at the time of the 

submission of its tender.  See generally in this regard record 

Volume 3 at p 313 ff. 

42. The Tender Board accepted, as they were entitled to, the 

correctness and bona fides of the statements which had been 

made on behalf of Balraz, more particularly with regard to the 

existence of the company at the time of the submission of its 

tender.   
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43. Even if it was only that the Eastern Cape Tender Board Regulations 

which are applicable, this does not assist the Applicant.  Regulation 

7(6)(d) provided that: 

"Any tender received after the closing hours shall be returned to 

the tenderer:  Provided that – 

(i) if, by the closing hour, no tender has been received, the 

Board may in its discretion, admit any late tender;  and 

(ii) the secretariat may refer to the Board for its decision any 

late tender which has been delayed through no fault of 

the tenderer." 

44. Having regard to the aforementioned the claim of the liquidator of 

Balraz was inevitably doomed to fail. 

45. It is trite law that a company, prior to its incorporation, is not yet in 

existence and has no corporate personality. 

46. Harms J A, in handing down the judgment of the Supreme Court of 

Appeal relied on the "well-established proposition" that a company, 

prior to incorporation, is not yet in existence and cannot perform a 

juristic act like submitting a tender. 
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47. Moreover there was no reliance upon the ratification of a pre-

incorporation agreement as provided for, for example, in Section 

35 of the Companies Act, Act 61 of 1973 (as amended). 

48. In any event Balraz itself had confirmed, in its tender, that "no pre-

incorporation contracts" had been concluded by it.  See record 

Volume 3, p 300. 

49. His Lordship Mr Justice Harms also referred to Section 172 of the 

Companies Act.   

50. That provision prohibits a company from commencing business 

unless and until the Registrar (of Companies) has issued a 

certificate entitling the company to commence business. 

51. In this Court the Applicant has contended that His Lordship Mr 

Justice Harms overlooked the provisions of Section 172(5)(a) which 

provides: 

"Any contract made by a company before the date on which it is

entitled to commence business shall be provisional only and 

shall become binding on the company on that day and not 

earlier." 

 

52. It is submitted that the reference to Section 172(5) does not assist 

the Applicant. 
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53. Firstly Section 172(5) is predicated upon a "contract" having been 

made by the company before the date upon which it is entitled to 

commence business.  In the present instance no such contract had 

been concluded.  Section 172(5) can patently not be a reference to 

pre-incorporation contracts which do not comply with the statutory 

and/or common law framework. 

54. Secondly Section 172(5) provides, in its express terms, that the 

"contract" "shall become binding on the company on that date and 

not earlier".  Section 172(5) can therefore not establish a valid 

contract on the closing date for tenders. 

55. The reliance by the Applicant on the cases of Rajah and Rajah 

Limited v Ventersdorp Municipality 1961(4) SA 402 (AD) and 

M G Holmes (Pty) Ltd v National Transport Commission & 

Another 1951(4) SA 659 (T) are misplaced.  That these decisions 

do not assist the Applicant clearly emerges from the judgment of 

Harms J A at record Volume 1 page 56 – 58. 

56. The decision in the case of Unitrans Passenger (Pty) Ltd t/a 

Greyhound Coach Lines v Chairman, National Transport 

Commission 1999(4) SA 1 (SCA) at p 10 ff was also relied upon 

by the Applicant before the Supreme Court of Appeal. 

57. It is submitted that the judgment of Olivier J A in that case does 

not support the contentions advanced on behalf of the Applicant.  
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On the contrary the judgment at [26] makes it clear that the 

relevant date to establish the validity of an "application" was the 

date upon which such application was "lodged". 

58. In any event it is respectfully submitted that the analogy of the 

approval of a licence is not appropriate within the context of the 

consideration of the receipt of a valid tender on the date upon 

which tenders close.  Within the context of a tender process it is 

the date upon which the tenders close that it is relevant to 

establish the validity of the tenders which have been received, and 

not the date on which the tender is awarded.  To hold otherwise 

would lead to inevitable prejudice insofar as other competing 

tenderers is concerned.   

59. In the circumstances it is respectfully submitted that there is no 

reasonable prospect that this Honourable Court will come to a 

different conclusion to that reached by Harms J A in [51] of his 

judgment – record Volume 1 p 58 – 59. 

60. The alternative argument advanced on behalf of the Applicant is 

that, even if it be held that the Balraz tender was invalid, this 

would not in itself preclude the existence of a legal duty on the 

part of the Respondent vis a vis Balraz. 
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61. In this regard the Applicant seeks to draw a distinction between 

the contractual relationship which would arise from an award of a 

valid tender and the delictual claim of the Applicant. 

62. It is submitted however that the mere fact that the Applicant's 

claim is formulated in delict, does not detract from the objective 

fact that the conduct of the Respondent, vis a vis Balraz, occurred 

within the context of an offer to tender and the purported 

acceptance thereof, i e within the context of a proposed 

contractual relationship. 

63. Within the context of that relationship, as an objective fact, no 

tender had been submitted by Balraz. 

64. There could be accordingly no "duty of care" to a legal person 

which did not exist at the time of the tender and which had never 

submitted a valid tender. 

65. Accordingly there was and could have been no "award" of a valid 

tender to Balraz.  The "award" could and should have been set 

aside on this basis alone. 

66. The individuals who formed Balraz, and the company itself when 

later incorporated, must, or should have been aware, of these 

relevant facts. 
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67. In the circumstances, and even should the merits of the application 

on this ground be considered by the above Honourable Court, it is 

respectfully submitted that no reasonable prospect exists that this 

Honourable Court will come to a different conclusion to that 

reached by the Supreme Court of Appeal. 

WRONGFULNESS 

68. The true issue for consideration in this matter was correctly 

summarised by Harms J A in his judgment at record Volume 1 p 25 

as follows: 

"The negligent causa ion of pure economic loss is prima facie

not wrong ul in a delictual sense and does not give rise to 

liability for damages unless policy considerations require that 

the Plaintiff should be recompensated by the Defendant for the 

loss suffered." 

t  

f

69. The principle of the Law of Delict which is at stake has been 

encapsulated in an earlier judgment by Harms J A (delivered 

shortly before the judgment in this matter) in Telematrix (Pty) 

Ltd v Advertising Standards Authority SA 2006(1) SA 461 

(SCA) at 468.  The judgment in that matter is essential to the 

issues to be determined in this appeal and, for that reason, it is 

necessary to quote the following passages from the judgment, 

namely: 
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"[12] The first principle of the law of delict, which is so easily 

forgotten and hardly appears in any local text on the 

subject, is, as the Dutch autho  Asser points out  that 

everyone has to bear the loss he or she suffers.  The 

Afrikaans aphorism is that 'skade rus waar dit val.  

Aquilian liability provides for an exception to the rule and, 

in order to be liable for the loss of someone else, the act 

or omission of the Defendan  must have been wrongful 

and negligent and have caused the loss.  But the fact 

that an act is negligent does not make it wrongful 

although foreseeability of damage may be a factor in 

establishing whether or not a particular act is wrongful.  

To elevate negligence to the determining fac or confuses 

wrongfulness with negligence and leads to the absorption 

of the English law tort of negligence into our law, thereby 

distorting it. 

r ,

t

t

t

[13] When dealing with a negligent causation of pure 

economic loss it is well to remember that the act or 

omission is not prima facie wrongful ("unlawful" is the 

synonym and is less of a euphemism) and that more is 

needed.  Policy considerations must dic ate that the 

Plaintiff should be entitled to the recompense by the 

Defendant for the loss suffered (and not the converse as 
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Goldstone J once implied unless it is a case of prima facie 

wrongfulness, such as where the loss was due to damage 

caused to the personal property of the Plaintiff).  In other 

words, conduct is wrongful if public policy considerations 

demand that in the circumstances the Plaintiff has to be 

compensated for the loss caused by the negligent act or 

omission of the Defendant " .

r f

t

70. It is also fundamental to bear in mind the context within which this 

dispute arose.  It arose as a consequence of the outcome of an 

adjudication process undertaken by the Tender Board of the 

Eastern Cape. 

71. In the Telematrix case supra Harms J A said the following in 

relation to claims arising from adjudication processes: 

"[26] To sum up:  In different situations courts have found that 

public policy considerations requi e that adjudicators o  

disputes are immune to damages claims in respect of 

their incorrect and negligent decisions.  The overriding 

consideration has always been hat, by the very nature of 

the adjudication process, rights would be affected and 

that the process will bog down unless decisions can be 

made without fear of damages claims, something that 

must impact on the independence of the adjudicator.  
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Decisions made in bad faith are, however, unlawful and 

can give rise to damages claims." 

72. In the present instance the Applicant expressly disavowed reliance 

upon bad faith or mala fides  and confined the claim to one based 

upon negligence. 

73. In a request for particulars the Applicant was specifically required 

to admit that the Respondent "at all material times acted honestly 

and in good faith in awarding the tender to Balraz".  See record 

Volume 2 page 199.  The answer appears at record Volume 2, p 

203 as follows: 

"Plaintiff is not alleging a lack of good faith on the part of 

Defendant in awarding the tender to Balraz". 

74. The decision of the Tender Board, subsequently set aside on 

review, was accordingly neither mala fide, nor was it per se 

unlawful.  It was a decision simply vulnerable to legal challenge.  

See in this regard the judgment of Harms J A in this matter at 

record Volume 1 p 39. 

75. The Supreme Court of Appeal held that policy considerations did 

not require that the Applicant should be compensated by the 

Respondent for the pure economic loss it had suffered. 
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76. In coming to this conclusion the Supreme Court of Appeal balanced 

the rights of successful tenderers against the duty of the particular 

organ of State – in this case the Tender Board. 

77. The Supreme Court of Appeal correctly recognised that a body 

such as the Tender Board has essential and important 

constitutional duties which they are obliged to carry out.  These 

duties are carried out in the public interests and, generally, in the 

promotion of service delivery. 

78. In the case of the Eastern Cape Government such government was 

obliged, at the time, to contract through the Tender Board. 

79. Furthermore the activities of the Tender Board found their origin in 

Section 217 of the Constitution. 

80. The nature of the Board and the manner in which it was obliged to 

carry out its functions have been summarised in the judgment of 

Harms J A at record Volume 1 p 44 ff. 

81. If a body such as the Tender Board is subject to damages claims in 

respect of decisions honestly made by it (but which may be 

vulnerable to being set aside on various grounds) this would 

inevitably have a chilling effect on the functions and activities of 

such a body. 
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82. Moreover, within the context of the present case, it must be borne 

in mind that Balraz, not merely mislead the Tender Board as to its 

corporate personality and history, but, in addition, actively and 

strenuously opposed the review application which had been 

brought in the Ciskei High Court.  Balraz, in that application, 

opposed the setting aside of the award to it.  Its opposing Affidavit 

in that application clearly illustrates the stance of Balraz in the 

review application.  Such Affidavit appears at record Volume 9, p 

864 ff. 

83. The approach of our courts, and particularly the Supreme Court of 

Appeal, to the issue of claims for pure economic loss can be 

summarised as follows: 

83.1. The wrongfulness of an act which causes pure economic 

loss lies in the non-compliance with a legal duty to 

prevent such loss occurring, and that it is essentially in 

relation to claims for pure economic loss that the 

element of wrongfulness gains particular importance.  

See the judgment of Scott J A in Sea Harvest 

Corporation (Pty) Ltd & Another v Duncan Dock 

Cold Storage (Pty) Ltd & Another 2000(1) SA 827 

(SCA) at 837 G. 
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83.2. In determining whether or not there exists a legal duty 

to prevent such loss occurring a court is required to 

exercise a value judgment embracing all the relevant 

facts and involving considerations of policy.  See 

Minister of Safety & Security v Van Duivenboden 

2002(6) SA 431 (SCA) at para [21] and [22]. 

83.3. The Supreme Court of Appeal has emphasised, on a 

number of occasions, that the test for determining 

whether conduct is wrongful involves a value judgment 

by applying, in the light of all the circumstances, the 

general criterion of reasonableness.  This criterion is 

based upon considerations of morality and policy and 

the court's perception of the legal convictions of the 

community.  See in this regard the judgment of Harms J 

A in S M Goldstein & Co (Pty) Ltd v Cathkin Park 

Hotel (Pty) Ltd & Another 2000(4) SA 1019 (SCA). 

83.4. Where the issue of wrongfulness is raised within the 

context of an alleged breach of a statutory duty or 

obligation, different considerations may apply as the 

focal question would then be one of statutory 

interpretation.  See Olitzki Property Holdings v 
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State Tender Board & Another 2001(3) SA 1247 

(SCA) at [12]. 

83.5. In Premier, Western Cape v Faircape Property 

Developers (Pty) Ltd 2003(6) SA 13 (SCA) Lewis J A, 

at para [32] onward held that, prior to the introduction 

of the Constitution the correct approach was set out in 

the case of Knop v Johannesburg City Council 

1995(2) SA 1 (AD), namely that the negligent refusal of, 

for example, an application for subdivision does not give 

rise to an action for damages as this would offend the 

legal convictions of the community.  The judgment in 

Knop must however now be qualified in the light of the 

Constitution, and the concept of effective, transparent 

and accountable government.  Nevertheless "it will 

seldom be that the mere incorrect exercise of discretion 

will be considered to be wrongful." 

83.6. Issues of proportionality may arise, particularly as 

proportionality is consistent with the Bill of Rights.  See 

Carmichele v Minister of Safety & Security & 

Another 2001(4) SA 938 (CC) at [43] and Du Plessis v 

Road Accident Fund 2004(1) SA 359 (SCA) at [18]. 
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84. After an extensive and careful consideration of the authorities, both 

in our law, and in other common law jurisdictions, Harms J A came 

to the conclusion that there was no reason, in principle, why the 

successful tenderer should be in a better position than the 

disappointed tenderer.  See the judgment at [44] – Volume 1 p 54. 

85. His Lordship further held that the "alternative remedy" argument, 

whilst having some validity, must not be stretched to breaking 

point.  The availability of review to an unsuccessful tenderer can 

"hardly be an argument for conferring a damages claim on the 

successful tenderer".  See record Volume 1, p54. 

86. It has been contended on behalf of the Applicant that there are "a 

number of reasons why the legal convictions of the community 

might demand a remedy for a successful tenderer but not an 

unsuccessful one".  See the Heads of Argument at para 67. 

87. Whilst it is true that an initially successful tenderer cannot review 

the tender award, nevertheless such a tenderer is not obliged to 

defend the award when it is under attack. 

88. Furthermore the position of an initially successful tenderer is not 

analogous to that of a person who has negligently been informed 

of the existence of a certain state of affairs and has acted on the 

basis of such representation. 
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89. Firstly the Applicant's case was not formulated on the basis of a 

negligent misrepresentation.  Secondly regard must be had to the 

six factors set out in Standard Chartered Bank of Canada v 

Nedperm Bank Ltd 1994(4) SA 747 (AD) at 770.  A number of 

the factors set out by the Appellate Division in that case would not 

be immediately applicable to the award of a tender.  In particular 

factor (6) i e "public policy, fairness etc" is the very issue which 

falls to be determined within the context of a consideration of 

"wrongfulness". 

90. The Applicant has stressed the "value of accountability".  In this 

regard however it is respectfully submitted that the judgments of 

the above Honourable Court in Rail Commuters Action Group & 

Others v Transnet Limited t/a Metrorail & Others 2005(2) SA 

359 (CC) at [73] and Carmichele (supra) must be seen within the 

context of the nature of the claims in those cases.  Those claims 

were concerned with the constitutional obligations of the State in 

relation to rights of, for example, dignity, life, freedom and 

security. 

91. The finding by Harms J A at [45] – see record Volume 1 p 54, that 

one contracting party cannot, without more, hold the other liable in 

delict if the contract is void or voidable, even due to the fault of 

the latter, is clearly correct. 
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92. It is a well established principle of our law that a contract which is 

unenforceable gives rise to no claim for damages for breach.  See 

Bobrow v Meyerowitz 1947(2) SA 885 (T) at 890 – 891.  

Furthermore no delictual claim can arise.  See Black v Schroeder 

(1907) 24 SC 170.  See also generally in this regard The Law of 

Contract in South Africa – Christie – 4th Edition at 452. 

93. Indeed it was on the basis of this principle that the original claim, 

based on contract, was set aside on exception. 

94. Accordingly the Supreme Court of Appeal was perfectly correct in 

taking into account that it would be inappropriate and 

disproportionate, to allow a claim for damages within the public 

law context when no such claim would arise within the context of a 

private tender.   Thus, having regard to the nature of the Tender 

Board, its powers and functions, and the purposes for which it was 

created, the legal convictions of the community do not require that 

such Board should be held liable in damages for a decision, 

honestly made in favour of a successful tenderer, which may 

subsequently be set aside on review. 

95. In the circumstances, and even should the merits of this matter be 

considered, it is respectfully submitted that no reasonable prospect 

of success arises. 
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NEGLIGENCE 

96. The issue of negligence was one of the issues which had been 

separated, by agreement, before the trial court. 

97. Neither Van Zyl J, nor the Supreme Court of Appeal, found it 

necessary to deal with the issue of negligence. 

98. Accordingly, and should the above Honourable Court find for the 

Applicant that the issues raised in the application for Leave to 

Appeal concern constitutional matters, and that there exists a 

reasonable prospect that the above Honourable Court should come 

to a different conclusion to that of the Supreme Court of Appeal, 

and in the event that the above Honourable Court comes to such a 

different conclusion, the issue of negligence will still require 

resolution. 

99. The curial scheme contained in our Constitution envisages that 

factual issues of this nature will be resolved at lower levels, and 

that the Constitutional Court would usually require the benefit of 

the findings of other courts in this regard. 

100. This principle has been repeatedly restated by the above 

Honourable Court, albeit usually within the context of applications 

for direct access.  See Bruce v Fleecytex Johannesburg CC 

1998(2) SA 1143 (CC) at para [4];  Christian Education SA v 
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Minister of Education 1999(2) SA 83 (CC) at para [8];  

Dormehl v Minister of Justice 2000(2) SA 987 (CC) at para [5];  

Lane & Fey NNO v Dabelstein 2001(2) SA 1187 (CC) at 1190 

and National Gambling Board v Premier KZN 2002(2) SA 715 

(CC) at 727. 

101. This approach is also consistent with the principle that the right of 

appeal should not be negated by the Constitutional Court sitting as 

a Court of first and final instance.  See in this regard Bruce v 

Fleecytex Johannesburg CC supra at para [7] and [8] and 

Alexcor Limited v The Richtersveld Community 2004(5) SA 

460 (CC) at para [27]. 

102. It would therefore seem that the above Honourable Court has a 

discretion to decide the factual issue of negligence itself, or 

alternatively to refer this issue to the trial court for further 

consideration, and judgment thereon. 

103. The advantage of a referral to the trial court will be that the trial 

court, sitting as a court of first instance, will then be in a position 

to make a finding on the issue of negligence.  The party against 

whom such finding is made will have the right, if so advised, to 

seek leave to appeal against such finding. 

104. The disadvantage of a referral of this factual issue to the trial court 

is the inevitable further delays which will necessarily be 



 31

occasioned, more particularly having regard to the fact that issues 

of quantum have stood over, by agreement. 

105. It is also appropriate to point out, in our respectful submission, 

that the determination of the factual issue of negligence is not, 

within the context of the present case, inextricably bound up with 

issues of credibility, demeanour, probabilities and the like. 

106. The Applicant (as Plaintiff before the trial court) elected to place 

the evidence relating to the question of negligence before the trial 

court, by way of an agreed bundle of documents.  The issue of 

negligence is therefore confined to a consideration of the 

documents contained in such agreed bundle. 

107. The Respondent will not, in the circumstances of the present case, 

therefore apply for a referral of this factual issue to the trial court.  

The Respondent will, on the contrary, respectfully suggest that in 

this particular case the issue of negligence should be determined 

by the Constitutional Court, should this be the only remaining issue 

to be determined.  This would also appear to be the attitude of the 

Applicant, although this issue is not directly dealt with in the Heads 

of Argument filed on behalf of the Applicant. 

108. Upon the aforementioned basis it is accordingly necessary to 

address, in these Heads, the question of negligence.   
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109. The classic test for negligence was formulated in Kruger v 

Coetzee, 1966(2) SA 428 (AD) at 430 E as follows:"For the 

purposes of liability, culpa arises if – 

(a) A diligens paterfamilias in the position of the 

defendant – 

(i) would foresee the reasonable possibility of 

his conduct injuring another in his person or

property and causing him patrimonial loss; 

and 

 

 

(ii) would take reasonable care to guard 

against such occurrence;  and 

(b) the defendant failed to take such steps." 

110. This test has again been reaffirmed in Premier, Western Cape v

Faircape Property Developers (Pty) Ltd supra at [54]. 

111. Insofar as the issue of foreseeability is concerned the judgment in 

the Faircape case is of particular relevance and importance within 

the context of the facts which arise in the present matter. 

112. In the Faircape case it was held that the relevant Minister would 

not have foreseen the possibility that granting an applicant the 
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very relief sought by them would have resulted in harm being 

caused to such applicant.  See the judgement at [56]. 

113. Similarly, in the present instance, the Respondent Board would not 

have foreseen the possibility that Balraz would suffer loss should it 

be awarded the contract sought by that company. 

114. The onus to establish the element of foreseeability was clearly 

upon the Applicant.  

115. His Lordship Mr Justice Van Zyl did not find it necessary to consider 

the question of negligence.  Had he done so however, it is 

respectfully submitted that he would inevitably have held, on the 

basis of the facts found by him, that the element of foreseeability 

had not been established on a balance of probabilities. 

116. Insofar as the second element of negligence is concerned i e the 

failure of the Board to take steps to avoid loss being caused to 

Balraz, this aspect must be approached within the context of the 

evidence presented by the Applicant before the Court a quo. 

117. The Applicant elected to proceed by way of the submission of an 

agreed Bundle of Documents.  No viva voce evidence was led. 

118. Accordingly the documents forming part of the Bundle of agreed 

documents must, in their entirety, be considered in order to 

establish whether negligence has been proved. 
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119. The Applicant relies strongly upon the judgment in the case of 

Cash Paymaster Services (Pty) Ltd v Eastern Cape 

Province, 1999 (1) SA 324 (CkH). 

120. It is submitted however that for present purposes the facts which 

were placed before His Lordship Mr Justice Van Zyl must be seen 

afresh and be re-evaluated accordingly. 

121. As is apparent from the judgment of Harms J A in this matter the 

grounds of negligence relied upon by the Applicant at the trial were 

essentially based upon the judgment in Cash Paymaster 

Services (Pty) Ltd v Eastern Cape Province & Others 1999(1) 

SA 324 (CkH). 

122. It is necessary to point out, with respect, that the findings of the 

Ciskei High Court in the review application cannot be construed as 

a finding of negligence.   

123. The issue of negligence must be considered afresh, and on the 

basis of the agreed bundle, not on the basis of the findings which 

may have been made in the review application. 

124. One of the documents which forms part of the Bundle upon which 

the issue of negligence is to be determined is the Affidavit of Mr 

Finca.  This appears at record Volume 8, p 810 ff. 
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125. That Affidavit sets out in detail the composition and history of the 

Board and the circumstances under which the Board was obliged to 

operate in the award of the tender which is the subject matter of 

the present proceedings.  In particular that Affidavit sets out the 

"urgency of the decision" and the basis upon which the Board 

came to its decision.  See particularly in this regard record Volume 

8, p 820 ff. 

126. As already indicated Balraz itself supported the reasoning of the 

Board and the conclusion which was reached by the Board.  It is, 

to say the least, somewhat unusual for the liquidator of that 

company now to allege that the Board acted negligently. 

127. It does not assist the Applicant to contend that the stance of Balraz 

was "based on the knowledge and advice available to it at the 

time'.  See the Further Particulars supplied by the Applicant at 

record Volume 2, p 204 (para 5.5). 

128. It is moreover conceded by the Applicant that the Applicant does 

not rely upon a "lack of good faith" in awarding the tender to 

Balraz.  See the Further Particulars at record Volume 2, p 203 

(para 4.2). 

129. In the circumstances it is respectfully submitted that the Applicant 

failed to discharge the onus of establishing that the Respondent 

acted negligently, even in the event that the decision of the Board 



 36

may have been regarded, with hindsight, as being incorrect and 

reviewable. 

130. The application for Leave to Appeal should accordingly be 

dismissed with costs, including the costs of two Counsel. 
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