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MEDIA SUMMARY 

 
The following explanatory note is provided to assist the media in reporting this case and is not 
binding on the Constitutional Court or any member of the Court. 

On 11 May 2006, the Constitutional Court will hear an application for leave to appeal against the 
judgment of the Supreme Court of Appeal that upheld the decision of the Ciskei High Court. The 
issue before this Court is whether tender boards should be held liable in delict for loss suffered by a 
successful tenderer as a result of its reliance on a tender that was subsequently set aside on review due 
to the tender board’s negligence in performing its administrative duties. 

The applicant is Mr J.J. Steenkamp. He acts in his capacity as the liquidator of Balraz Technologies 
(Pty) Ltd . Balraz was incorporated as a company and issued with a certificate to commence business 
on 17 October 1995.  On 8 September 1995 it lodged a tender for and was awarded a contract to 
implement an automatic cash payment system for social pensions and other welfare grants in the 
Eastern Cape Province. A dissatisfied tenderer successfully applied to the High Court for an order 
reviewing and setting aside the tender awarded to Balraz on the basis that the decision-making 
process of the tender board was irregular.  

Balraz sued the tender board for recovery of out of pocket expenses it incurred as a result of the 
successful tender award. The High Court held that Balraz failed to submit a valid tender because it 
was not incorporated in terms of the Companies Act at the time that it submitted it’s tender. The 
tender board could not be held liable if no legal relationship existed. On appeal, the SCA dismissed 
the claim on the basis that policy considerations precluded delictual liability for damages which were 
purely economic in nature. Neither statute nor common law principles imposed a legal duty on tender 
boards to compensate for damages where it had bona fide or negligently failed to comply with the 
requirements of administrative justice. 

In this Court the applicant contends that the tender board owed Balraz a duty in law to ensure that the 
tender process was administratively just; that its failure to do so was not consonant with the values of 
transparency and accountability as guaranteed by section 195 of the Constitution and neither with the 
right to just administrative action as guaranteed by section 33 of the Constitution. As a result, the 
applicant says it is entitled to appropriate relief of delictual damages it incurred in reliance on and 
subsequent to the tender award.  Further the applicant contends that it would be in the public interest 
for this Court to develop the common law on the delictual liability of tender boards in order to set 
precedent for future successful tenderers who suffer loss as a result of a tender board’s failure to 
ensure administrative justice. 

The tender board opposes the application for leave to appeal and argues that it owed no duty of care 
toward Balraz because it was not yet incorporated at the time that it submitted its tender and that the 
decision of the SCA is final because this matter does not involve any constitutional issue; however, if 
a constitutional matter is engaged, the application should nevertheless fail because there is no 
reasonable prospect of success on the merits of its claim for pure economic damages. 
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