
 
 
 
 

IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 
          CASE NO:    

 

In the matter between: 

 

JURGENS JOHANNES STEENKAMP N.O.  Applicant 

 

and 

 

THE PROVINCIAL TENDER BOARD OF THE EASTERN CAPE Respondent 

 

FOUNDING AFFIDAVIT 

 

I, the undersigned 

 

JURGENS JOHANNES STEENKAMP 
 

do hereby make oath and say that 

 

1 I am an adult male insolvency practitioner carrying on business as such at KPMG 

Administrators (Pty) Limited, 8th Floor, MSC House, 1 Mediterranean Street, 

Foreshore, Cape Town, 8001.   

2 The facts herein contained are, save where the context otherwise indicates, within 

my personal knowledge.  Where I make legal submissions, I do so on the strength of 

advice obtained from my legal advisers. 

3 I am the applicant in this application for leave to appeal to the above Honourable 

Court.  I apply herein in my representative capacity as the duly appointed liquidator 

of Balraz Technologies (Pty) Limited ("Balraz"). 
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4 The respondent is the Member of the Executive Counsel responsible for Finance in 

the Eastern Cape Province.  I point out that the respondent was substituted for the 

Provincial Tender Board of the Eastern Cape in the proceedings before the Supreme 

Court of Appeal of South Africa ("the SCA") in the light of the provisions of the 

Provincial Tender Board Repeal Act (Eastern Cape), 6 of 2004.  A copy of the 

relevant notice of substitution is annexed hereto, marked "A". 

5 Inasmuch as the heading of the relevant judgement of the Supreme Court of Appeal 

("the SCA") referred to the respondent as the Provincial Tender Board of the Eastern 

Cape ("the Tender Board"), I have, for the sake of convenience, retained the same 

heading in this application and referred to the Tender Board as the respondent 

hereinunder. 

THE DECISION AGAINST WHICH LEAVE IS SOUGHT TO APPEAL 

6 In my aforesaid representative capacity, I seek leave to appeal against the whole of 

the decision of the SCA handed down on 30 November 2005 under case number 

528/2004 ("the judgment").  The judgment was delivered by the Honourable Mr 

Justice Harms ("Harms JA"), with whom the other four members of the Court 

concurred. 

7 In the judgment, the SCA held that policy considerations precluded the imposition on 

the Tender Board of liability for delictual damages which are purely economic in 

nature and sustained because of negligence in the awarding of a tender.  The SCA 

also held that, inasmuch as Balraz allegedly did not qualify for a tender award, the 

Board could owe it no delictual duty.  

8 A copy of the judgment is annexed hereto marked "B". 

9 Prior to setting out the grounds on which the judgment is disputed, I am advised that 

it would be helpful for me to set out briefly the relevant factual background and the 

history of the matter. 
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THE FACTUAL BACKGROUND 

10 On 21 July 1995, the State Tender Board published an invitation to tender in respect 

of tender number RT 8776 SF for the introduction of a cash payment system for 

social security services in the Eastern Cape.  The tender specifications had been 

drawn up by the Eastern Cape Department of Health and Welfare. 

11 The original invitation to tender was revised and the tender specifications altered.  A 

further invitation to tender was issued by the State Tender Board during August 

1995.  The extended closing date for the submission of tenders was 8 September 

1995. 

12 Eight tenders were submitted in response to the invitation to tender, including one in 

the name of Balraz. 

13 The memorandum and articles of association for the incorporation of Balraz as also 

the powers of attorney for the registration of Balraz, were signed on 31 August 1995. 

14 The tender in the name of Balraz was submitted timeously on 8 September 1995. 

15 Balraz was registered and incorporated on 17 October 1995 and its certificate to 

commence business was issued on 17 October 1995. 

16 The Eastern Cape Province Department of Health and Welfare ("the Department") 

convened a technical committee ("the first technical committee") to evaluate the 

tenders and report to the respondent.  The first technical committee issued its report 

on 16 January 1996 and recommended that the tender be awarded to Fidelity 

Guards Holdings (Pty) Limited ("Fidelity Guards"). 

17 Following a complaint regarding the conduct of the first technical committee, the 

respondent resolved that the department should constitute a second technical 

committee to revaluate the tenders for presentation to the respondent. 

18 The second technical committee issued a report on 19 March 1996 in which it 

recommended that the tender be awarded to Fidelity Guards. 
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19 On 22 March 1996 the respondent met and deliberated on the tender award.  It 

decided on that date to split or "unbundle" the services and to award separate 

contracts as follows: 

19.1 The contract for the fingerprint and photo enrolment of beneficiaries was 

awarded to Balraz. 

19.2 The contract for fully automated cash payments to beneficiaries was 

awarded to Pensecure (Pty) Limited ("Pensecure"). 

20 On 22 March 1996 the Ministry of Finance of the Eastern Cape Province notified 

Balraz that it had been awarded that part of the tender relating to the fingerprint and 

photo enrolment of all beneficiaries.  This was accepted by Balraz on 25 March 

1996.  On 20 May 1996 the Department placed a written order with Balraz for the 

supply of services in terms of the contract awarded to it. 

21 Balraz was not surprised to have won the tender, as it had the requisite 

technological capabilities and had offered a competitive price.  Balraz duly 

proceeded to put itself in a position to perform in terms of the portion of the tender 

awarded to it.   

22 Unbeknown to Balraz, the Tender Board's decision turned out to have been 

inadequately considered and susceptible to review.  It transpired that the respondent 

made the decision on the tender award in a single meeting without the members 

having read the tender documents and without any members of the technical 

committee appearing to answer questions.  Despite a number of members of the 

respondent having asked for further time to consider the documents and for further 

information in response to queries, the respondent moreover allowed itself to be 

pressured into a hasty decision on inadequate facts and without performing a basic 

arithmetic calculation of the comparative costing of the various tenders. 

23 In March 1997 an aggrieved tenderer, Cash Paymaster Services (Pty) Limited 

("CPS"), applied for the review and setting aside of the award of the contracts to 

Balraz and Pensecure on the basis of alleged reviewable irregularities in the 

decision-making process of the respondent. 
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24 On 6 June 1997 the Ciskei High Court set aside the award of the contracts and on 

13 June 1997 handed down reasons for judgment.  In its judgment, the Ciskei High 

Court found that the respondent had committed gross irregularities of a nature that 

would justify the Court in setting aside its decision.  The judgments of Pickard JP 

and Ebrahim AJ in the review are reported as Cash Paymaster Services (Pty) Ltd v 

Eastern Cape Province 1999 (1) SA 324 Ck HC. 

25 Following the review, the respondent invited fresh tenders and the contract for the 

supply of the relevant services was thereafter awarded to two other companies, 

namely Cash Paymaster Services (Eastern Cape) (Pty) Limited and All Pay (Pty) 

Limited. 

26 Balraz did not submit a tender during the second tender process as it had already 

been liquidated by that time. 

27 Balraz was placed in final liquidation on 17 September 1998 and I was duly 

appointed liquidator of Balraz. 

THE HISTORY OF THE MATTER 

28 On 8 June 2000, I instituted a claim for damages in the Ciskei High Court against the 

Department based on an alleged breach of contract, alternatively against the 

respondent based on delict.  The respondents delivered an exception against both 

heads of damages as being unsound in law.  White, J upheld the Department's 

exception against the contractual claim but dismissed the exception against the 

delictual claim.  The Department thus fell out of the picture and the action continued 

against the respondent as the sole defendant. 

29 My remaining claim was thus based on delict for damages suffered by Balraz in the 

form of out-of-pocket expenses incurred by Balraz in placing itself in a position to 

perform in terms of the respondent's award.  Those expenses were wasted through 

the setting aside of the award consequent upon the negligent failure of the 

respondent to perform its functions properly and with due care. 
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30 In my particulars of claim I alleged that the respondent, when considering the 

tenders, owed Balraz a duty in law: 

30.1 to exercise its powers and functions fairly, impartially and independently; 

30.2 to take reasonable care in the evaluation and investigation of tenders; 

30.3 to properly evaluate tenders within the parameters imposed by tender 

requirements; and 

30.4 to ensure that the award of the tender was reasonable in the 

circumstances. 

31 l alleged further that, in the breach of the said legal duty, the respondent failed to 

exercise due care in the performance of its statutory function and acted recklessly, 

alternatively with gross negligence, alternatively negligently by inter alia: 

31.1 failing to take reasonable care in the evaluation and investigation of the 

tenders and, in particular: 

31.1.1 misdirecting itself on an important factual issue, namely who 

the lowest tenderer was; 

31.1.2 only examining the prices quoted per unit by the various 

tenderers instead of comparing the total cost of each tender 

so as to be able to properly assess the price differential 

between the lower and higher tenders; 

31.1.3 making a hasty decision on inadequate facts, particularly with 

regard to the technical competence of various tenderers; 

31.2 failing to properly and fairly evaluate the tenders within the relevant 

parameters, in particular by overemphasising the principles of the National 

Government's Reconstruction and Redevelopment policy at the expense 

of the requirement of economic efficiency; 
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31.3 failing to ensure the award of the tender was reasonable in the 

circumstances, in particular by ignoring, in relation to Pensecure, a 

differential of over R100 million between the tenderers in favour of purely 

ideological factors. 

32 By agreement between the parties the issues of liability and quantum were 

separated in the Ciskei High Court.  Causation was agreed by the parties to only be 

relevant to quantum.  The Ciskei High Court was, therefore, only required to decide 

the issues of wrongfulness and negligence. 

33 The parties did not present viva voce evidence and it was agreed that the issues of 

wrongfulness and negligence should be decided on the documentary evidence 

placed before the Ciskei High Court in the parties' joint bundle of documents. 

34 The Ciskei High Court considered a variety of factors relevant to the determination of 

wrongfulness and (it is submitted) found in my favour in respect of all factors with the 

exception of the question of foreseeability of harm to a tenderer in the peculiar 

position of Balraz.  Accordingly the Ciskei High Court held that in casu no legal duty 

existed and thus the element of wrongfulness was absent.  

35 The Ciskei High Court's finding was based squarely on the fact that Balraz had not 

yet been incorporated as a limited company on the date when its tender was 

submitted.  Accordingly, the Balraz tender was held to be invalid and a nullity with 

the result that there was found to be no relationship between Balraz and the 

respondent which could found a legal duty to prevent harm to Balraz.  

36 Significantly, the Ciskei High Court accepted in principle that a tender board could 

attract delictual liability in the course of exercising its statutory functions and that in 

principle a legal duty to take due care in making an award could exist between a 

tender board and tenderers.  

37 A copy of the judgment delivered by the Honourable Mr Justice van Zyl in the Ciskei 

High Court on 29 July 2004 is annexed hereto, marked "C". 
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38 With the leave of the Ciskei High Court, I appealed against the decision of that Court 

to the SCA.  

THE DECISION OF THE SCA  

39 In essence I contended before the SCA that the tender submitted by Balraz was not 

invalid or a nullity, but that, even if it was invalid, this would not preclude the 

respondent having a legal duty vis-á-vis Balraz. 

40 In the latter regard I argued that the legal question of whether or not the tender was 

valid or not did not arise as a matter of fact since both parties accepted that the 

tender was valid and acted accordingly.  Balraz was after all awarded a portion of 

the tender on the assumption (which it is submitted was correctly made) that its 

tender submission was valid.  

41 It was accordingly submitted before the SCA that it would be strange in the 

circumstances if the respondent could escape delictual liability for its negligence if it 

managed after the event to find a defect in the tender submitted to it which played no 

role in the course of events (and if anything merely provided a further basis for 

impugning the award).  I pointed out further in this regard that the Balraz tender did 

not contain the reviewable irregularity which led to the setting aside of the tender 

award.  The application for the review of the respondent's award succeeded because 

of the flaws in the respondent's treatment of all the tenders which it had to consider.  

42 The SCA, at paragraph 27 to 45 of the judgment, identified and examined a number 

of policy considerations which it regarded as relevant to the question of whether 

delictual liability should be imposed on tender boards.  Having weighed up these 

policy considerations, the SCA concluded (at paragraph 46 of the judgment) that an 

action for damages by tenderers could not be inferred from the statute in question 

and that the same policy considerations stood in the way of the recognition of a 

common-law legal duty in the circumstances.  

43 It is respectfully submitted that the SCA erred, in the first instance, in its conservative 

approach to the question of whether a common law legal duty would exist where the 
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relevant statute did not expressly confer a right of action.  In this regard, Harms JA 

held, at paragraph 22 of the judgment, that:  

"It appears to me that if the breach of a statutory duty, on a conspectus of the 
statute, can give rise to a damages claim, a common-law legal duty cannot 
arise.  If the statute points in the other direction, namely that there is no 
liability, the common law cannot provide relief to the plaintiff because that 
would be contrary to the statutory scheme.  If no conclusion can be drawn 
from the statute, it seems unlikely that policy considerations could weigh in 
favour of granting a common-law remedy" (underlining added).  

44 It is submitted, with respect, that the correct approach, and one more consonant with 

our constitutional values of transparency and accountability in government, as well 

as the Constitutional section providing for appropriate relief where a right has been 

infringed, would be to hold that, unless the statute in question clearly negates or 

precludes the imposition of delictual liability for a negligent breach of the statutory 

duty, public policy would favour the granting of a common-law remedy.  There is 

certainly no basis for having a presumption against state liability in such 

circumstances. 

45 In considering the relevant policy considerations it is respectfully submitted that the 

SCA also erred by posing the question too widely.  It considered whether delictual 

liability should be imposed on tender boards in respect of all tenderers instead of 

focussing on the narrower question of whether a tender board could be held liable in 

delict to a successful tenderer for damages (incurred after the tender award), which 

were attributable to its negligence in awarding the tender.  

46 It is respectfully submitted that this distinction, which was not adequately made by 

the SCA, has a significant impact on the evaluation of the policy considerations 

identified by the SCA.  A proper appreciation of the distinction should, it is submitted, 

point to a different conclusion from that reached by the SCA.   

47 By way of amplification of the contention in the previous paragraph, it is respectfully 

submitted that the SCA erred in the following respects in evaluating the policy 

considerations identified by it as relevant: 
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47.1 It erred by holding (at paragraph 27 of the judgment) that "… although 
organs of state and administrators have no delictual immunity, 
'something more' than a mere negligent statutory breach and 
consequent economic loss is required to hold them delictually liable 
for the improper performance of an administrative function" 

(underlining added).  It is respectfully submitted that principles of fairness, 

accountability and transparency do not justify such a preferential position 

for the State in the context of unjust administrative action.  Moreover, 

principles and rights in the Constitution favour the imposition of delictual 

liability for the negligent breach of a statutory duty which causes economic 

loss in circumstances such as those in the present case.  

47.2 The SCA also erred by focussing (at paragraph 29 of the judgment) on a 

claim for damages in the form of a loss of profits, as was claimed in the 

case of Olitzki Property Holdings v State Tender Board and another 2001 

(3) SA 1247 (SCA), rather than specifically addressing a claim for 

damages in the form of actual out-of-pocket expenses incurred after a 

tender award, as is claimed in the present case. 

It is submitted that it unquestionably accords with the community's sense 

of justice and the Constitution's fundamental values for a successful 

tenderer who, after being awarded a tender, has incurred expenses while 

putting himself into a position to perform in terms of that tender award, to 

be awarded compensatory damages for such out-of-pocket expenses, if it 

is later found that the tender award was negligently and unfairly made and 

as a consequence is set aside on review.  

47.3 The SCA also erred by failing to appreciate (at paragraph 30 of the 

judgment) that, whereas the injunctions set out in the empowering statute 

(in casu the Provincial Tender Board Act, 1994 (Eastern Cape) Act 2 of 

1994 ("the Act")), might have been primarily directed at the interests of the 

Province and not at tenderers, there is nothing in the language of the Act 

which negates the application of the common-law principle of imperitia 

culpae adnumeratur in protection of the rights of tenderers.  
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47.4 The SCA likewise erred by failing to consider (at paragraphs 31 to 32 of 

the judgment) the applicability of the doctrine of imperitia culpae 

adnumeratur as well as the particular contractual context in which tender 

boards operate.   

It is respectfully submitted that in the field of procurement, where the 

government, at its own election, invites private citizens to contract with it, 

the State should be held liable for the negligence and ineptitude of its 

appointed functionaries when they perform a task requiring skill and 

expertise.  It is respectfully submitted that the remarks of White J, in 

dismissing respondent's exception dealing with delictual liability, are most 

apposite in this regard:  

"It is unthinkable that the Board will have carte blanche to act as it 
pleases, irrespective of the loss which such actions may cause to 
others". 

47.5 The SCA moreover erred by apparently failing to appreciate (at paragraph 

33 of the judgment) that Balraz was not an unsuccessful tenderer claiming 

damages, but that the damages claim in casu is for out-of-pocket 

expenses incurred by Balraz as a successful tenderer performing in terms 

of a tender award which had already been made but was later set aside 

on review.  

47.6 The SCA erred by failing to distinguish (at paragraphs 34 and 35 of the 

judgment) between expenses incurred in preparing a tender (which are 

not claimed in casu) and expenses incurred in performing a tender.  It is 

respectfully submitted that in paragraph 34 and 35 of the judgment the 

SCA was clearly referring to the former type of expenses and not to the 

latter.  

47.7 In addition, the SCA erred by failing to give due recognition to the policy 

considerations favouring a damages award to a successful tenderer who 

incurs loss after a tender award which is ultimately voided (or is found to 
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be voidable).  There is, for example, no danger of "opening the 

floodgates" in such circumstances.  

47.8 The SCA also erred in finding (at paragraphs 39 to 40 of the judgment) 

that the principle of accountability could be adequately served by means 

of the ordinary political processes. It is submitted that the SCA apparently 

failed to take into account in this regard the fact that its judgment gave no 

recourse to persons in the particular position of Balraz who had suffered 

loss as a result of a tender board's negligence.  Furthermore, it is 

submitted that the SCA apparently failed to appreciate that a judgment 

which made the provincial government pay damages for the negligence of 

its appointed tender board in such circumstances might contribute to 

ensuring the appointment of appropriately skilled and qualified persons on 

tender boards, thereby enhancing the decision-making of tender boards 

and ultimately providing a better procurement function for the province.  

That could also potentially have a further positive effect in the form of a 

reduction of the number of successful reviews of tender awards, thereby 

avoiding delays in the procurement process.  

47.9 The SCA also erred by apparently failing to appreciate adequately at 

paragraphs 41 to 44 of the judgment that there is a significant distinction 

between the position of an unsuccessful tenderer and a successful 

tenderer (such as Balraz).  Irrespective of whether either suffers damages 

prior to the tender award or in respect of lost profits which would have 

accrued as a result of a proper tender process, a successful tenderer 

suffers damages in the form of expenses incurred in performing in terms 

of a negligent tender award which is subsequently set aside.  

Consequently, whereas judicial review, potentially coupled with an interim 

interdict, can potentially be an adequate remedy for the complaint of the 

unsuccessful tenderer, the successful tenderer who suffers damages of 

the type sustained by Balraz has no alternative remedy to a damages 

claim, (I point out too, in this regard, that the provisions of section 6 of the 

Promotion of Administrative Justice Act 3 of 2000 were not operative at 

the relevant time in casu and are not applicable). 
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47.10 The SCA also erred by apparently losing sight (at paragraph 45 of the 

judgment) of the particular type of damages claimed in casu and in failing 

to appreciate that the damages are claimed because of the negligence of 

the respondent, and not merely because the tender award was voidable.  

47.11 The SCA erred as well by concluding (at paragraph 46 of the judgment) 

that the various policy considerations precluded if from inferring from the 

Act or finding in the common-law, the existence of a damages action of 

the type in question.   

48 Having examined the policy considerations thought to be relevant to the imposition 

of delictual liability on tender boards, the SCA proceeded to consider the question of 

the validity of the tender submitted on behalf of Balraz.  In this regard the SCA 

upheld the finding of the Ciskei High Court to the effect that Balraz was not capable 

of submitting a valid tender offer due to its non-incorporation at the time when the 

tender was lodged.  

49 The SCA then held (at paragraph 51 of the judgment) that:  

"If we accept (as we must) that by submitting a tender an option contract is 
concluded and that the option is exercised by the award of the tender, it has to 
follow that because of Balraz's non-incorporation the award to it did not lead 
to the conclusion of a valid contract".  

50 The SCA found further (at paragraph 52 of its judgment) that the submission of a 

tender on behalf of Balraz was done contra legem on account of the fact that 

Balraz's certificate to commence business had not yet been issued.  Consequently, 

the SCA found, the tender offer "had to be null and void" in the light of the wording 

of section 172 of the Companies Act, Act 61 of 1973 ("the Companies Act"). 

51 It is respectfully submitted that the SCA erred in this regard.  Section 172(5)(a) of the 

Companies Act provides that:  
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"Any contract made by a company before the date on which it is entitled to 
commence business shall be provisional only and shall become binding on 
that date and not earlier". 

52 Accordingly it is submitted that it is not correct that the tender offer made on behalf 

of Balraz was null and void.  

53 It is furthermore respectfully submitted that the tender offer submitted on behalf of 

Balraz did indeed carry legal consequences. Both Balraz and the respondent were 

unaware of any technical irregularities in the tender, both regarded the tender offer 

as valid and binding and both intended the tender offer and consequent award to be 

acted on.  

54 It is submitted therefore that the particular technical irregularities in the Balraz tender 

did not render the tender void and would not necessarily have led to the setting 

aside of the tender award on review.  

55 Indeed the indications are that, had it not been for the flaws in the respondent's 

handling of all the tenders (which had nothing to with the technical irregularities in 

the Balraz tender of which the respondent was unaware), the tender award to Balraz 

would hot have been set aside at all.  In particular, had the applicant for the review of 

the tender award only been able to rely on the technical irregularity in the Balraz 

tender, it would not have succeeded in the review based on the decisions in MG 

Holmes (Pty) Ltd v National Transport Commission and another 1951 (4) SA 659 (T), 

Rajah & Rajah (Pty) Ltd and others v Ventersdorp Municipality and others 1961 (4) 

SA 403 (A) and Yoonuce v Pillay NO1964 (2) SA 286 (D). 

56 It is submitted, therefore, that the SCA erred in its finding that my claim should have 

been dismissed by reason of "the absence of any causal connection between the 
failure to assess the tenders properly and the invalidity of the contract" 

(paragraph 53 of the judgment).  

57 Having found that the tender submitted on behalf of Balraz was invalid, the SCA held 

(at paragraph 54 of the judgment) that the respondent was not entitled to consider 

the Balraz tender and that it would amount to "a perversion of logic and justice to 
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extend an administrative non-duty into a delictual duty based on that non-
duty". 

58 It is respectfully submitted that the SCA erred in finding that a lack of contractual 

validity of the Balraz tender necessarily precluded the existence of a legal duty in 

delict.  

59 I point out, with respect, that the legal validity of a tender is an aspect governed by 

the law of contract as opposed to delict.  Delictual liability depends, it is submitted, 

on the facts of particular case.  The existence (or absence) of a particular legal 

relationship between the parties would only be one of many factors which may 

possibly create a legal duty or duty of care.  

60 The point may be illustrated by a simple analogy.  A trespasser on a property wishes 

to cross a river on the property by means of a rickety wooden bridge over the river.  

He sees the caretaker of the property approaching him and asks the caretaker 

whether it is safe to use the bridge to cross the river.  The caretaker, unaware that 

the person is a trespasser, replies that it is safe to use the bridge to cross.  The 

trespasser steps out onto the bridge, which gives way under him, and plunges onto 

the rocks below, sustaining injuries.  In response to a claim for damages by the 

trespasser it is no answer for the caretaker to say that the trespasser had no right to 

be on the property and to cross the bridge in the first place.   The wrongfulness of 

the caretaker's conduct  vis-á-vis the trespasser will be determined with reference to 

the trespasser's intended reliance on the caretaker's assurance, and will not be 

influenced by the trespasser's unlawful presence on the property.  

61 In the present case, the legal question of whether the Balraz tender was valid or not 

did not operate as a fact at all.  Both parties accepted that the tender was valid and 

acted accordingly.  The tender awarded to Balraz would not, it is submitted, have 

been capable of being set aside on review solely on the grounds of the technical 

irregularity in the Balraz tender.  In any event, even if there were potentially to have 

been a further basis why the tender award to Balraz could be set aside on review, 

that would not negative the existence of a legal duty owed by the Tender Board to 

Balraz.  
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62 It is respectfully submitted that the crucial questions determining whether there was 

a legal duty on the respondent vis-á-vis Balraz are:  

62.1 whether the respondent intended that its award of the tender to Balraz 

was to be relied and acted upon by Balraz; and 

62.2 whether the respondent knew (or should have known) that its award of the 

tender to Balraz would be relied and acted upon by Balraz, resulting in 

loss to it if the tender award were later to be set aside for reasons 

connected with respondent's own negligence and unconnected with the 

Balraz tender itself.  

63 In all the circumstances, it is respectfully submitted that it would be contrary to the 

community's sense of justice and fairness to deny a claim for compensation for the 

type of damages suffered by Balraz in the particular circumstances of this case. 

CONSTITUTIONAL MATTER  

64 As the SCA stated (at paragraph 24 of the judgment), every failure of administrative 

justice amounts to a breach of a constitutional duty.  That in turn raises the question 

of what remedy would be appropriate in respect of the constitutional infringement.  In 

the present case, it is contended that the "appropriate relief" would involve delictual 

damages for out-of-pocket expenses incurred by a successful tenderer.  Whether 

that contention is correct is plainly a constitutional question, as I am advised is 

apparent from inter alia section 38 of the Constitution.     

65 I also respectfully point out in this regard that:  

65.1 the principle is well established (inter alia in Bato Star Fishing (Pty) Ltd v 

Minister of Environmental Affairs and Others 2004 (4) SA 490 (CC) at 

page 504) that the control of public power is always a constitutional 

matter; and 

65.2 the question of delictual liability of a tender board involves questions of 

accountability and significant policy considerations relating to fairness and 
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efficiency in public administration and the effective use of public resources 

(see section 195 of the Constitution).  

66 As indicated in this affidavit, the present matter in essence concerns whether a 

successful tenderer whose tender award is subsequently set aside on review can 

claim damages from the relevant tender board for costs incurred in reliance on (and 

subsequent to) that award.  The whole matter thus involves a constitutional issue, for 

the reasons sketched in the preceding paragraphs.  In addition, even if any aspect of 

the case does not directly involve a constitutional issue – something which is not 

conceded – these issues are ancillary to, or connected with, decisions on 

constitutional matter.  

THE INTERESTS OF JUSTICE  

67 It is respectfully submitted that it would be in the interest of the justice for leave to 

appeal to be granted in this matter, for the reasons set out hereunder.   

67.1 The constitutional matter in question is a significant one of substance on 

which a ruling by the above Honourable Court is desirable.  The question 

of delictual liability of tender boards has never come before the above 

Honourable Court and a pronouncement on this issue by the highest 

Court would be appropriate.  

67.2 The evidence in the record prepared for the SCA is sufficient to enable 

the above Honourable Court to decide the matter without having to refer 

the matter for the hearing of further evidence. 

67.3 There is, in my respectful submission, a reasonable prospect that the 

above Honourable Court will reverse or materially alter the very wide and 

sweeping judgment of Harms JA if leave to appeal is granted.  

67.4 In particular, it is submitted that the above Honourable Court might differ 

materially from Harms JA in its evaluation of the relevant policy 

considerations and its interpretation of the legal convictions of the 

community.  
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67.5 To the extent that the constitutional matter in question might be regarded 

as involving the development of the common law in the light of the 

Constitution, this Court has the benefit of a judgment by the SCA (which it 

is respectfully submitted could conceivably be reversed or altered by the 

above Honourable Court).  

67.6 The matter is one of great public importance and the appeal involves a 

live issue of significance to me and the former members of Balraz. 

68 In the circumstances it is submitted that it would be in the interest of justice for leave 

to appeal to be granted in this case.  

CONCLUSION  

69 It is accordingly submitted that I have made out a case for the granting of leave to 

appeal in this matter.  

70 I therefore humbly pray for an order in terms of the Notice of Motion to which this 

affidavit is annexed.   

 

________________________________ 

JURGENS JOHANNES STEENKAMP 

I certify that : 

1. The deponent has acknowledged that: 

 1.1 He knows and understands the contents of this declaration; 

 1.2 He has no objection to taking the prescribed oath; 

 1.3 He considers the prescribed oath to be binding on his conscience. 

2. The deponent thereafter uttered the words: "I swear that the contents of this 

declaration are true, so help me God." 
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3. The deponent signed this declaration in my presence at the address set out 

hereunder on this ___________ day of December 2005. 

 

 

________________________________ 

COMMISSIONER OF OATHS 

 


