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INTRODUCTION 

1. This is an application for leave to appeal against the whole of a decision of the 

Supreme Court of Appeal (per Harms JA, with the other members of Court 

concurring), handed down on 30 November 2005.  The Judgment in the Supreme 

Court of Appeal is to be found at Record:  1/24-60.  The Judgment of the High 

Court, which the Supreme Court of Appeal upheld, albeit for different reasons, is 

located at Record:  1/61-107 (and duplicated at Record:  10/950-996). 

2. The Chief Justice directed that the application for leave to appeal be set down for 

hearing, and that written argument include arguments on the merits of the appeal. 

Directions:  1/116-117 

3. The issue which essentially falls to be decided in this application/appeal is 

whether a successful tenderer whose tender award is subsequently set aside on 

review can claim damages from the relevant tender board for costs incurred in 

reliance on (and subsequent to) that award.   

4. A further issue which arises in the present matter involves whether or not the 

Respondent (the Eastern Cape Tender Board) owed a legal duty to the successful 

tenderer in the present case, Balraz Technologies (Pty) Ltd (“Balraz”), in the light 

of the fact that Balraz had not been officially incorporated as a company at the 

time of lodging its tender submission – although it had been incorporated and 
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duly registered by the time that the tender came to be adjudicated upon and 

awarded.   

5. Both those issues relate to the “wrongfulness” enquiry in the delictual action 

brought by the Applicant (as plaintiff) against the Respondent (as defendant), 

arising out of the setting aside of the tender awarded to Balraz and the losses it 

sustained as a consequence thereof. 

6. If a duty was owed to Balraz by the Eastern Cape Tender Board, it would then 

have to be decided (either by this Court or the Ciskei High Court) whether the 

Respondent acted negligently in adjudicating the tender.  That was an issue which 

neither the High Court nor the Supreme Court of Appeal found it necessary to 

address as a result of their conclusions on the wrongfulness leg (Bisho 

Judgment:  1/106 par [88];  SCA Judgment:  1/60 par [55]). 

7. The question of whether an initially successful tenderer can be compensated by 

way of damages for loss it has suffered as a result of unlawful administrative 

action by the tender board is clearly a constitutional one – or, phrased differently, 

it clearly involves a constitutional matter (as contemplated in s 167(3)(b) of the 

Constitution) – not least because it relates to the “appropriate relief” available (in 

terms of s 38 of the Constitution) in respect of conduct which has ultimately been 

found to infringe a right in the Bill of Rights (in this instance, the right to just 

administrative action, enshrined in s 33(1) of the Constitution), and the 

interpretation and development of the common law in terms of s 39(2) thereof.   
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8. All facets of the wrongfulness enquiry in the present matter – or, in other words, 

all aspects of the question of whether a duty was owed to Balraz (the initially 

successful tendererer) by the Respondent – thus involve a constitutional issue, or 

at the very least, an issue ancillary to, or connected with, a decision on 

constitutional matter.  They are thus justiciable by this Court.  The same applies to 

the negligence enquiry. 

Founding affidavit:  1/18-19 

9. It is submitted, too, that the “interests of justice” (the other major consideration in 

leave to appeal applications, in terms of s 167(6)(b) of the Constitution) also 

favour granting leave to appeal.  In the present case, the only factor which really 

falls to be addressed under that heading is the Applicant’s reasonable prospects of 

success.  It is submitted that the applicant has good prospects of success.  The 

reasoning of the Supreme Court of Appeal was demonstrably flawed and also 

failed to give due recognition to the constitutional values which are now required 

to imbue the wrongfulness enquiry. 

Founding affidavit:  1/19-20, read with 10-18 
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FACTS WHICH ARE COMMON CAUSE

10. As was apparent from the Heads of Argument filed on behalf of the Respondent 

in the Supreme Court of Appeal, the facts on which this case falls to be decided 

are essentially common cause. 

11. Much of the factual background has been set out in paragraphs 10 to 27 of the 

affidavit filed on behalf of the Applicant in the application for leave to appeal to 

this Court(Founding affidavit:  1/5-7).  Nevertheless, for the convenience of this 

Court, all the relevant facts are summarized below. 

12. The Applicant, who was the plaintiff and then the appellant a quo, is the 

liquidator of Balraz. 

13. The Respondent, the defendant and then the respondent a quo, is the Provincial 

Tender Board of the Province of the Eastern Cape.  The Respondent was 

established in September 1994 in terms of the Provincial Tender Board Act, 1994 

(Eastern Cape), Act 2 of 1994 (“the Act”). 

14. The members of the Respondent were appointed with retrospective effect from 25 

October 1995 in terms of Eastern Cape Department of Finance Notice No. 35 

dated 9 November 1995 (published in Provincial Gazette No. 123 dated 9 

November 1995). 

Record:  5/449-450 
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15. On 21 July 1995 the State Tender Board published an invitation to tender, in 

respect of tender number RT 8776 SF, for the introduction of a cash payment 

system for social security services in the Eastern Cape.  The tender specifications 

had been drawn up by the Eastern Cape Department of Health and Welfare. 

Record:  3/225-255 

16. The original invitation to tender was revised and the tender specifications altered.  

A further invitation to tender was issued by the State Tender Board during August 

1995.  The revised tender specifications are to be found at Record:  3/256-270.  

The extended closing date for the submission of the tender was 8 September 1995. 

Record:  3/270 

Record:  8/846 par 2 

17. Eight tenders were submitted in response to the invitation to tender, including one 

in the name of Balraz. 

Record:  8/847 par 3 

18. The memorandum and articles of association for the incorporation of Balraz as 

also the powers of attorney for the registration of Balraz, were signed on 31 

August 1995. 
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Record:  3/298-301, 302-304 

Record:  3/310-312 

19. The tender in the name of Balraz was submitted timeously on 8 September 1995. 

Record:  3/313 and following 

20. Balraz was registered and incorporated on 17 October 1995 and its certificate to 

commence business was issued on 17 October 1995 (before the members of the 

Respondent were appointed). 

Record:  5/447-448 

21. The Eastern Cape Province Department of Health and Welfare (“the 

Department”) convened a technical committee (“the first technical committee”) to 

evaluate the tenders and report to the Respondent.  The first technical committee 

issued its report on 16 January 1996 and recommended that the tender be awarded 

to Fidelity Guards Holdings (Pty) Ltd (“Fidelity Guards”). 

Record:  8/846-856 

22. Following a complaint regarding the conduct of the first technical committee, the 

Respondent resolved that the Department should constitute a second technical 
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committee (“the second technical committee”) to re-evaluate the tenders for 

presentation to the Respondent. 

Record:  8/817-818 par 20-21 

23. The second technical committee issued a report on 19 March 1996 in which it 

recommended that the tender be awarded to Fidelity Guards. 

Record:  8/818 par 21 

Record:  5/452-465 

24. On 22 March 1996 the Respondent met and deliberated on the tender award.  It 

decided on that date to split or “unbundle” the services and to award separate 

contracts as follows: 

24.1 The contract for the fingerprint and photo enrolment of beneficiaries was 

awarded to Balraz; 

24.2 The contract for fully automated cash payments to beneficiaries was 

awarded to Pensecure (Pty) Ltd (“Pensecure”). 

Transcript:  508(44)-509(4) 

Memorandum:  513(21-24) 
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25. On 22 March 1996 the Ministry of Finance of the Eastern Cape Province notified 

Balraz that it had been awarded that part of the tender relating to the fingerprint 

and photo enrolment of all beneficiaries.  This was accepted by Balraz on 25 

March 1996.   

Notification:  5/510 

Acceptance: 5/511 

26. On 20 May 1996 the Department placed a written order (No. S 157521) with 

Balraz for the supply of services in terms of the contract awarded to it. 

Order:  2/182 

Plea:  2/187 par 10.1 

27. As the Applicant has stated in his affidavit in support of leave to appeal, Balraz 

was not surprised to have won (a portion of) the tender, as it had the requisite 

technological capabilities and had offered a competitive price. 

Founding affidavit:  1/6 par 21 

28. In March 1997 an aggrieved tenderer, Cash Paymaster Services (Pty) Ltd (“CPS”) 

applied for the review and setting aside of the award of the contracts to Balraz and 

Pensecure on the basis of alleged reviewable irregularities in the decision-making 

process of the Respondent (“the review”). 
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Review:  7/682-744 

29. On 6 June 1997 the Ciskei High Court (sitting in Bisho) set aside the award of the 

contracts.  On 13 June 1997, it handed down reasons for judgment in which it 

found that the Respondent had committed gross irregularities of a nature that 

would justify the Court in setting aside its decision.  The judgments of Pickard JP 

and Ebrahim AJ in the review are reported as Cash Paymaster Services (Pty) 

Ltd v Eastern Cape Province 1999 (1) SA 324 (Ck HC). 

30. Following the review, the Respondent invited fresh tenders.  The contract for the 

supply of the relevant services was awarded to two other companies, namely Cash 

Paymaster Services (Eastern Cape) (Pty) Limited and All Pay (Pty) Limited. 

Reply:  2/223 par 2 

31. Balraz did not submit a tender during the second tender process as it had already 

been liquidated by that time. 

Reply:  2/223 par 3 

32. Balraz was placed in final liquidation on 17 September 1998 and the Applicant 

(plaintiff) was duly appointed liquidator of Balraz. 

Amended Particulars of Claim: 2/121 par 1 
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THE APPLICANT’S/APPELLANT’S CLAIM 

33. On 8 June 2000, the Applicant (as plaintiff) instituted a claim for damages in the 

Bisho High Court against the Department based on an alleged breach of contract, 

alternatively against the Respondent based on delict.  Both defendants excepted 

against both heads as being unsound in law.  White J upheld the Department’s 

exception against the contractual claim but dismissed the exception against the 

delictual claim.  The Department thus fell out of the picture and the action 

continued against the Respondent as the sole defendant. 

34. The Applicant’s remaining claim was thus based in delict for damages suffered by 

Balraz in the form of out-of-pocket expenses, incurred by Balraz after the tender 

award in placing itself in a position to perform in terms of the Respondent’s 

award.  Those expenses were wasted through the setting aside of the award 

consequent upon the negligent failure of the Respondent to perform its functions 

properly and with due care. 

35. The Applicant contends that the Respondent owed Balraz a duty in law when it 

considered the tenders: 

“9.1 to exercise its powers and functions fairly, impartially and 

independently; 

9.2 to take reasonable care in the evaluation and investigation of tenders; 

9.3 to properly evaluate tenders within the parameters imposed by tender 

requirements;  and 
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9.4 to ensure that the award of the tender was reasonable in the 

circumstances.” 

Amended Particulars of Claim:  2/124 

36. The Applicant further contends that, in breach of the said legal duty, the 

Respondent failed to exercise due care in the performance of its statutory function 

and acted recklessly, alternatively with gross negligence, alternatively negligently 

by inter alia: 

“10.1 Failing to take reasonable care in the evaluation and investigation of 

tenders, and, in particular: 

10.1.1 disregarding the recommendations of both Technical Evaluation 

Committees and reaching a contrary decision without having 

properly studied the tender documents; 

10.1.2 misdirecting itself on an important factual issue, namely who 

the lowest tenderer was; 

10.1.3 only examining the prices quoted per unit by the various 

tenderers instead of comparing the total cost of each tender so 

as to be able to properly assess the price differential between 

the lower and higher tenders; 

10.1.4 making a hasty decision on inadequate facts, particularly with 

regard to the technical competence of the various tenders. 

10.2 Failing to properly and fairly evaluate the tenders within the relevant 

parameters, …; 
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10.3 Failing to ensure that the award of the tender was reasonable in the 

circumstances, in particular by ignoring a differential of over R100 

million between the tenderers … .” 

Amended Particulars of Claim:  2/124-125 
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THE ISSUES AND THE EVIDENCE BEFORE THE COURTS A QUO 

37. The parties agreed on a separation of issues (effectively, a separation of liability 

and quantum).  The High Court (as well as the Supreme Court of Appeal) was 

consequently only required to decide whether the Respondent’s conduct had been 

wrongful vis-à-vis Balraz and, if so, whether the Respondent had also been 

negligent.  The Court was required to assume that the plaintiff did sustain 

damages as a result of the respondent’s conduct (i.e., that the requirements of 

harm and causation were satisfied):  something which would be addressed at a 

later stage, in the event of the separated issues being decided in favour of the 

plaintiff. 

Bisho Judgment:  1/66 (& 10/955) par [16] 

Pre-trial conference minutes:  2/213-214 par 7 (read with Amended 

Particulars of Claim:  2/121-126) 

38. The parties did not present viva voce evidence in the High Court and it was agreed 

that the issues of wrongfulness and negligence should be decided on the 

documentation which was placed before the High Court in the parties’ joint 

bundle of documents. 

Bisho Judgment:  1/66 (& 10/955) par [16] 

39. The parties’ joint bundle of documents forms volumes 3 to 10 of the Record. 



 16

40. Much of the documentation in the joint bundle of documents is drawn from the 

papers that were before the Court in the review, such as: 

40.1 the report of the second technical (evaluation) committee dated 19 March 

1996; 

Report:  5/451-465 

40.2 the transcript of the proceedings of the Eastern Cape Tender Board of 22 

March 1996 (“the transcript”); 

Record:  5/466-509 

40.3 the report to the MEC for Finance on reasons for granting the tender and 

cost comparisons; 

Report to MEC:  5/512-519 

40.4 the notice of motion and founding affidavit in the review; 

Review:  7/682-744 

40.5 the answering affidavit filed by the Respondent in the review and 

annexures thereto; 
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Answering Affidavit:  8/808-863 

40.6 the answering affidavit filed by Balraz in the review. 

Balraz Affidavit:  9/864-943 
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THE FINDING OF THE HIGH COURT 

41. The High Court, sitting in Bisho, considered a variety of factors relevant to the 

determination of the question of wrongfulness and, it is submitted, found in 

favour of the Applicant in respect of all factors with the exception of the question 

of the foreseeability of harm to a tenderer in the peculiar position of Balraz.  

Accordingly, the High Court held that no legal duty existed and thus that the 

element of wrongfulness was absent. 

Bisho Judgment:  10/978-984 and 994-995 (& 1/89-95 and 105) 

42. The High Court’s finding was based squarely on the fact that Balraz had not yet 

been incorporated as a limited company on the date when its tender was 

submitted.  Accordingly, the Balraz tender was held to be invalid and a nullity and 

in the circumstances there was found to be no relationship between Balraz and the 

Respondent as contemplated by the Act or the administrative justice provisions of 

the Constitution which could found a legal duty to prevent harm to Balraz. 

Bisho Judgment:  10/993-995 (& 1/104-106) 

43. It is submitted that the High Court was correct in accepting the principle that a 

tender board could attract delictual liability in the course of exercising its 

statutory functions, i.e. that in principle a legal duty could exist vis-à-vis tenderers 
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(and more particularly successful tenderers) to take due care in making an award.  

That issue is dealt with in further detail below.   

44. The High Court was, however, with respect wrong to hold that the Balraz tender 

was a nullity, and that no legal duty was therefore owed to Balraz.  That issue, 

too, is canvassed in greater detail later in these Heads of Argument. 
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THE JUDGMENT OF THE SUPREME COURT OF APPEAL 

45. The bulk of the judgment of the Supreme Court of Appeal (to which the Applicant 

appealed with the leave of the High Court) was devoted to the question of whether 

the negligent adjudication of a tender by a tender board could be wrongful and 

thus gave rise to an action for economic loss in delict (see SCA Judgment:  1/34-

55). 

46. The Supreme Court of Appeal summarized the principles relevant to 

wrongfulness (or the existence of a legal duty) in economic loss cases.  Harms JA 

considered factors such as “overkill and accountability” (Record:  1/49) and the 

“availability of other remedies” (Record:  1/51), before concluding as follows as 

paragraph [46] (Record:  1/55): 

“Weighing up these policy considerations I am satisfied that the existence of an 

action by tenderers, successful or unsuccessful, for delictual damages that are 

purely economic in nature and suffered because of the bona fide and negligent 

failure to comply with the requirements of administrative justice cannot be 

inferred from the statute in question.  Likewise, the same considerations stand in 

the way of the recognition of a common-law legal duty in the circumstances.” 

47. Although indicating that it was strictly speaking unnecessary to do so (Record:  

1/55 par [46]), the Supreme Court of Appeal then also considered the validity of 

Balraz’s tender offer and whether, in the circumstances, any duty could be owed 

to Balraz.  The Supreme Court of Appeal agreed with the High Court that, since 

Balraz had not been incorporated at the time of lodging its tender submission, it 
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was purportedly not in a position to conclude a tender contract (Record:  1/58-59 

par [51]).  Harms JA also held that because Balraz’s tender was, in his view, 

void, Balraz would consequently not have had any standing to attack the tender 

process had it been a disappointed tenderer, and the Respondent was, unbeknown 

to it, not even entitled to consider its tender.  In the circumstances, Harms JA 

stated at paragraph [54] (Record: 1/60) that:  “It would to my mind amount to a 

perversion of logic and justice to extend an administrative non-duty into a 

delictual duty based on the breach of that non-duty”. 

48. The appeal was consequently dismissed with costs. 
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THE TEST IN APPLICATIONS FOR LEAVE TO APPEAL 

49. This Court has thus indicated that, in the light of s 167(3) and (6), read with 

Constitutional Court Rule 19, the test in applications for leave to appeal involves 

two considerations:  whether the application for leave to appeal involves a 

constitutional matter, and whether it is in the interests of justice for a prospective 

appellant to be allowed to appeal to the Court. 

See for example: 

S v Basson 2005 (1) SA 171 (CC) at par [17] 

Ingledew v Financial Services Board:  In re Financial Services Board 

v Van der Merwe 2003 (4) SA 584 (CC) par [13] 

NEHAWU v UCT 2003 (3) SA 1 (CC) at par [12], [18] and [25] 

NUMSA v Bader Bop (Pty) Ltd 2003 (3) SA 513 (CC) at par [15]-[16] 

Minister of Health v Treatment Action Campaign (No. 1) 2002 (5) SA 

703 (CC) at par [6] 

S v Boesak 2001 (1) SA 912 (CC) at par [12] 

Constitutional matter 

50. As has been submitted in the introductory section of these Heads, the issues to be 

decided in this case clearly involve constitutional matter and issues connected 

with decisions on constitutional matter.   
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51. What is in essence at issue in the application (and any appeal which is granted to 

the Court) is what relief is available to an initially successful tenderer who suffers 

financial loss as a result of (what is ultimately held to be) an administratively 

unfair tender award, and thus conduct in breach of s 33(1) of the Constitution, and 

the legislation enacted in terms of s 33(3) thereof.  That is a constitutional issue in 

terms of s 38 of the Constitution.  (The “appropriate relief” referred to in that 

section need not be a purely constitutional remedy, such as for example 

constitutional damages.  It could be an existing common-law remedy, suitably 

adapted or developed if needs be.)  The question of whether the common law has 

been interpreted or developed in accordance with the Constitution, and more 

particularly the “spirit, purport and objects of the Bill of Rights” is also a 

constitutional question in terms of s 39(2) of the Constitution (see, for example, 

Carmichele v Minister of Safety and Security and Another 2001 (4) SA 938 

(CC) at par [27]-[60]; K v Minister of Safety and Security 2005 (9) BCLR 835 

(CC) at par [11]-[20]).  In addition, as this Court has held (most notably in Bato 

Star Fishing (Pty) Ltd v Minister of Environmental Affairs and Tourism and 

Others 2004 (4) SA 490 (CC) at 504), the control of public power is always a 

constitutional matter, while questions of the accountability of public officials, the 

fairness and efficiency of public administration and the effective use of public 

resources (s 195(1) of the Constitution), and the fairness, equitableness and 

competitiveness of procurement processes (s 217(1) of the Constitution) are also 

constitutional issues.   



 24

The interests of justice 

52. Factors which this Court has indicated are relevant to the “interests of justice” 

enquiry include whether :  the constitutional matter is a significant one of 

substance on which a ruling by this Court is desirable; the evidence is sufficient 

for this Court to decide the matter; there are reasonable prospects of success;  and 

whether, if the development of the common law is required, this Court has had the 

benefit of a judgment by the Supreme Court of Appeal. 

See, for example, MEC for Development Planning and Local 

Government, Gauteng v Democratic Party and Others 1998 (4) SA 

1157 (CC) par [32];  Islamic Unity Convention v Independent 

Broadcasting Authority 2002 (4) SA 294 (CC) par [15];  Mabaso v 

Law Society, Northern Province and Another 2005 (2) SA 117 (CC) at 

par [26]-[27] 

53. It is submitted that in the present matter all of the above considerations are 

satisfied.   

Record:  1/19-20 

53.1 The question of delictual liability of tender boards is an important one, 

which has not yet come before this Court.   
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53.2 The evidence in the record prepared for the Supreme Court of Appeal is 

sufficient to enable all the issues to be considered.   

53.3 To the extent that the development of the common law is involved, this 

Court has the benefit of a judgment of the Supreme Court of Appeal on the 

question.   

53.4 And finally, it is respectfully submitted that there is a reasonable prospect 

that this Court will reverse or materially alter the judgment of the Supreme 

Court of Appeal, and more particularly might differ materially from the 

Supreme Court of Appeal in its evaluation of the relevant policy 

considerations and in its interpretation of the legal convictions of the 

community.  

54. The focus in the rest of these Heads of Argument shall accordingly be on the 

merits of the dispute, and more particularly wrongfulness and negligence. 
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WRONGFULNESS 

55. The present matter squarely raises the following issue:  Do the legal convictions 

of the community require that a person who has negligently been awarded a 

tender or some other right or benefit from the state, and who, without knowledge 

of the defect in the award, incurs costs in preparing to perform in terms of that 

award, must be held unable to recover any costs which turn out to be wasted if the 

award is set aside?  Or, to use the language of delict, should an organ of state 

which negligently awards a tender or grant, and causes an unsuspecting tenderer 

to suffer economic loss, be regarded as acting wrongfully and unlawfully, and 

therefore potentially liable to compensate the victim of its negligent conduct?   

56. That issue can potentially arise in a number of contexts.  Two examples suffice. 

56.1 A small start-up company might bid for and win a tender on the strength 

of its empowerment credentials and a technological advantage which it has 

been able to procure through its own initiative or skill.  After being 

awarded the contract, it spends money in preparing to perform in terms of 

the tender award:  these might include relocation costs, equipment 

purchases, the cost of hiring additional workers, professional fees and so 

forth.  It might also forego other potential opportunities in order to ensure 

that it can perform it terms of the tender award.  Subsequently, the tender 

award is set aside –either at the instance of the state body or an aggrieved 

(and disappointed) tenderer.  It turns out that unbeknown to the successful 
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tenderer, the tender board acted inexcusably negligently (perhaps 

overlooking a clear provision, which had been drawn to its attention, 

relating to its powers or jurisdiction).  The initially successful tenderer is 

not able to bid for the subsequent tender, perhaps because it has run out of 

money.  Alternatively, the initially successful tenderer puts in a bid for the 

fresh tender but its technological superiority has now been negated a year 

or so down the line, or a larger company, with greater economies of scale, 

and with some knowledge of the previously successful tender (perhaps 

acquired from the review process) is able to come in with a lower bid and 

scoop the tender award.  The initially successful tenderer is accordingly 

left with significant out-of-pocket expenses, which it never would have 

incurred had it not been informed that it had won the tender award and 

been required to prepare itself to perform in terms of a contract 

subsequently concluded, and which are solely attributable to the 

negligence of the tender board.  Should it be precluded from claiming 

compensation from the organ of state responsible for its loss?  Would this 

be in accordance with the legal convictions of the community? 

56.2 Or a group of artisinal (or small-scale) fishermen might apply for and be 

awarded a fishing right from the department of environmental affairs.  

After being informed that the right has been awarded, they expend costs in 

readying their vessel to catch their quota, and in preparing to process their 

catch.  It then turns out that their quota was awarded incorrectly.  The 

department had made the most elementary blunder when construing their 
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application.  The right is awarded to another applicant, a company which 

has its own vessel and processing capacity.  The artisinal fishermen are 

now out-of-pocket.  Not only do they not have a right, but they have 

incurred expense in equipping their vessel to catch fish which it transpires 

they are not entitled to catch.  Can they be precluded in all instances from 

recouping their losses from the negligent state authority (which may have 

charged substantial fees for processing the fishing rights applications)?  

Would the legal convictions of the community require that the fishermen 

must bear their own loss? 

57. The first example is not dissimilar to the facts of the present case (see SCA 

Judgment:  1/25-26 par [2]-[3]).  Some enterprising businessmen secured the 

rights to world-leading fingerprint identification technology.  They formed a 

company which the relevant tender board considered to represent Eastern Cape 

interests and to support black empowerment.  They were thus awarded part of a 

tender relating to the implementation of an automated cash payment system for 

social pensions and other welfare grants.  They incurred costs in preparing to 

perform in terms of the contract concluded with the relevant government 

department.  The tender was thereafter set aside and a fresh tender was called for.  

But by that time, the initially successful tenderer had been liquidated.  It was 

accordingly unable to reap any benefits from the opportunity it had identified, and 

was furthermore saddled with debt as a result of being awarded the tender in the 

first place.  
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58. The Supreme Court of Appeal (although not the High Court) held that in 

circumstances such as those sketched above, an initially successful tenderer must 

always be deprived of a remedy against the negligent state department or 

authority.  The Supreme Court of Appeal concluded that, even if the relevant 

statute is silent as to whether the government body can be held liable for damages, 

a common-law remedy should still be denied (SCA Judgment:  1/37 par [22]). 

59. It is respectfully submitted that such an approach is not consonant with the legal 

convictions of the community, and is moreover inconsistent with the 

constitutional values of government transparency and accountability, and with the 

principle that persons affected by infringements of rights in the Bill of Rights 

should have an appropriate remedy.  The legal convictions of the community, and 

the constitutional values and principles which must now be regarded as infusing 

them, require that where (as in the present case) the statute in question does not 

negate or preclude the imposition of delictual liability for a negligent breach of a 

statutory duty, a common-law remedy (such as an action in delict for damages) be 

held to exist.  There is certainly no basis for having a presumption against state 

liability in such circumstances. 

60. The existence of such a presumption is also not required by previous judgments of 

the Supreme Court of Appeal dealing with the liability of statutory authorities. 

61. In determining whether a tender board can be liable to a tenderer in the course of 

exercising its statutory functions, the following general statement by Cameron JA 
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in Olitzki Property Holdings v State Tender Board and Another 2001 (3) SA 

1247 (SCA) at par [14], which has been quoted or referred to with approval in a 

number of subsequent cases cited below, is relevant: 

“The focal question remains one of statutory interpretation, since the statute may 

on a proper construction by implication itself confer a right of action, or 

alternatively provide the basis for inferring that a legal duty exists at common 

law.  The process in either case requires a consideration of the statute as a whole, 

its objects and provisions, the circumstances in which it was enacted, and the 

kind of mischief it was designed to prevent.  But where a common-law duty is at 

issue, the answer now depends less on the application of formulaic approaches to 

statutory construction than on a broad assessment by the court whether it is ‘just 

and reasonable’ that a civil claim for damages should be accorded.  ‘The conduct 

is wrongful not because of the statutory duty per se, but because it is reasonable 

in the circumstances to compensate the plaintiff for the infringement of his legal 

right’.  The determination of reasonableness here in turn depends on whether 

affording the plaintiff a remedy is congruent with the court’s appreciation of the 

sense of justice on the community.  This appreciation must unavoidably include 

the application of broad considerations of public policy determined also in the 

light of the Constitution and the impact upon them that the grant or refusal of the 

remedy the plaintiff seeks will entail.” 

 Premier, Western Cape v Faircape Property Developers (Pty) 

Ltd 2003 (6) SA 13 (SCA) at par [33] 

 Du Plessis v Road Accident Fund 2004 (1) SA 359 (SCA) at par 

[18] 

 Minister of Safety and Security v Hamilton 2004 (2) SA 216 

(SCA) at par [33] 
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62. In testing for wrongfulness a vital question is whether the legislature intended that 

a claim for damages based on a negligent exercise of the statutory function should 

lie.  Where the statute provides its own statutory remedy this would be an 

important pointer towards the tacit exclusion of a claim for damages. 

Knop v Johannesburg City Council 1995 (2) SA 1 (A) at 31D-F 

63. The Faircape case (supra) at par [36]-[37] qualifies to some extent the approach 

adopted in Knop.  The test is not whether the statute, properly construed, allows a 

claim for damages but whether it negatives it.  The question to be asked is 

whether there is an effective remedy other than an action for damages. 

Faircape (supra) par [37], [40] 

64. It is submitted that the Applicant in the present case has no effective remedy other 

than an action for delictual damages.  There is no claim in contract, as the contract 

could not survive the setting aside of the Respondents’ award in the review 

proceedings. 

Eastern Cape Provincial Government and Others v Contractprops 25 

(Pty) Ltd 2001 (4) SA 142 (SCA) 

 As a consequence, the Respondent’s (and the Department’s) exception to the 

claim based on contract was upheld by Mr Justice White.  (The judgment of 
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White J, which is unreported, will be made available at the hearing of the matter if 

requested.)  Nor does the Act provide for an alternative remedy (as was the 

position in Knop) or exclude the availability of an action for damages. 

65. It is also clear that the present case is entirely distinguishable from Faircape in 

that the Balraz tender did not contain the reviewable irregularity which led to the 

setting aside of the award.  Balraz was therefore not the author of its own 

misfortune.  The review of the Respondent’s award succeeded because of the 

flaws in the Respondent’s dealing with all the tenders which it had to consider. 

66. It is respectfully submitted as well that the Supreme Court of Appeal erred in 

focusing on unsuccessful tenderers, and considering in the first instance whether 

the Respondent acted wrongfully vis-à-vis such tenderers (see particularly SCA 

Judgment:  1/46-53 par [33]-[43]).   

66.1 Whatever losses might potentially be suffered by unsuccessful tenderers 

are different to the kinds of damages which are sustained by an initially 

successful tenderer after a tender award has been made (and in reliance on 

that tender award).  Different considerations also apply in respect of such 

tenderers.  To give just a few examples:  (i) disappointed tenderers have an 

obvious alternative remedy:  a review, preceded by an interim interdict if 

time is of the essence;  (ii) disappointed tenderers also stand in a less 

immediate relationship to the tender board than the (initially) successful 

tenderer in the post-award phase;  and (iii) the danger of a multitude of 
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claims might also have to be considered in certain circumstances in 

relation to disappointed applicants for state benefits or awards.   

66.2 Thus, whether or not the legal convictions of the community would 

require that there be a remedy in delict for a disappointed tenderer – for 

example, for costs expended in preparing the tender (which, in any event, 

in the usual course, would be “sunk” costs, which a tenderer would not 

expect to recover), or for loss of profit – is a different question to whether 

there should be a remedy for an initially successful tenderer who is out of 

pocket in respect of money expended after being told that it has been 

awarded a tender pursuant to a fair and equitable adjudication process.  

67. The Supreme Court of Appeal, after dealing with the position of disappointed 

(and initially unsuccessful) tenderers, then held, without more, that an initially 

successful tenderer should be treated in the same way (Record:  1/54 par [44]). 

But that is, with respect, to beg the question.  As has been pointed out above, 

there are a number of reasons why the legal convictions of the community might 

demand a remedy for a successful tenderer but not an unsuccessful one.  There is 

also nothing unusual or remarkable about holding that conduct is wrongful vis-à-

vis person A (or a group of people in the position of person A) but not vis-à-vis 

person B (or a group of people in the position of person B).  A wrongfulness 

determination is, after all, an ex post facto assessment of whether conduct which 

is not prima facie wrongful should be regarded as capable of attracting legal 

sanction.  In other words, the wrongfulness enquiry involves an assessment after 
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the fact of where the loss should lie.  See, in this regard, the judgment of Nugent 

JA in Minister of Safety and Security v Van Duivenboden 2002 (6) SA 431 

(SCA) at par [13]: 

“In Minister van Polisie v Ewels it was held by this Court that a negligent 

omission will be regarded as unlawful conduct when the circumstances of the 

case are of such a nature that the omission not only evokes moral indignation but 

the 'legal convictions of the community' require that it should be regarded as 

unlawful. Subsequent decisions have reiterated that the enquiry in that regard is a 

broad one in which all the relevant circumstances must be brought to account.  In 

Knop v Johannesburg City Council Botha JA said that the following well-known 

passage from Fleming The Law of Torts 4th ed at 136 correctly sets out the 

general nature of the enquiry:   

'In short, recognition of a duty of care is the outcome of a value judgment, that 

the plaintiff's invaded interest is deemed worthy of legal protection against 

negligent interference by conduct of the kind alleged against the defendant. In 

the decision whether or not there is a duty, many factors interplay; the hand of 

history, our ideas of morals and justice, the convenience of administering the 

rule and our social ideas as to where the loss should fall. Hence, the incidence 

and extent of duties are liable to adjustment in the light of the constant shifts and 

changes in community attitudes.'” 

68. As has already been pointed out, the initially successful tenderer cannot review 

the tender award.  It is also contractually obliged to spend money preparing itself 

to perform in terms of the tender.  If it does not do so, and so cannot perform 

adequately or timeously, the tender could be revoked.  If even an unsuccessful 

tenderer can in certain instances claim compensation for out-of-pocket expenses, 

in terms of s 8(1)(c)(ii)(bb) of the Promotion of Administrative Justice Act, 3 of 
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2000, why, one might rhetorically ask, should an initially successful tenderer be 

deprived of such an opportunity in terms of the common law? 

69. The position of the initially successful tenderer is furthermore, to a considerable 

extent, analogous to that of a person who has negligently been informed of the 

existence of a certain state of affairs (in this instance, the propriety of a tender 

process and the merits of its own tender submission), and acted accordingly in 

reliance on that representation.  In other words, there are notable similarities to 

negligent misrepresentation cases.  The possibility of recovering damages for 

economic loss caused by a negligent misrepresentation has long been recognised 

in South African law (see, for example, Administrateur, Natal v Trust Bank 

van Afrika Bpk 1979 (3) SA 824 (A)) and elsewhere (for example Hedley 

Byrne & Co Ltd v Heller & Partners Ltd [1964] AC 465).  There is no 

principled reason, we submit, why the same approach should not be adopted in 

respect of successful tenderers who have negligently been led to believe that a 

certain state of affairs exists.  

70. It is submitted that if the six factors set out by the Appellate Division in Standard 

Chartered Bank of Canada v Nedperm Bank Ltd 1994 (4) SA 747 (A) at 

770B-J (another negligent misrepresentation case) are applied in the present case, 

it must follow that wrongfulness (i.e., breach of a duty owed to Balraz) has been 

made out on the facts of the present case. 
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71. It should be borne in mind, too, that the consequences of a finding that initially 

successful tenderers are entitled to recover damages for out-of-pocket expenses 

incurred after the tender award should not be unduly onerous or expensive for the 

state.  Liability would only be imposed if the state acted negligently, and if harm 

was sustained as a consequence thereof which was causally connected with the 

negligent conduct and not too remote.  Questions of contributory negligence 

might also arise in certain instances. 

72. Holding tender boards liable in certain instances for negligent conduct might also 

contribute to ensuring the appointment of appropriately skilled and qualified 

persons on tender boards, thereby enhancing the decision-making of tender boards 

and ultimately providing a better procurement function for a province. That would 

be consistent with the values in sections 33, 195 and 217 of the Constitution.  The 

value of accountability has also been recently emphasized by this Court in Rail 

Commuters Action Group and Others v Transnet Ltd t/a Metrorail and 

Others 2005 (2) SA 359 (CC) at par [73]:   

“Since this Court's judgment in Carmichele, the SCA has developed the legal 

principles governing the State's delictual liability in respect of its constitutional 

obligations, and particularly, those relating to the rights to dignity, life and 

freedom and security of the person in a series of cases. In developing that 

approach, the SCA has explicitly acknowledged that one of the considerations 

relevant to the question of whether a legal duty for the purposes of the law of 

delict exists is the constitutional value of accountability, in terms of which 

Government and those exercising public power should be held accountable to 

the broader community for the exercise of their powers.” 
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(See, too, paragraphs [74] and following of the judgment.) 

73. As regards any concern that a finding of wrongfulness would impose unnecessary 

pressure on a tender board, one can have regard to the comments of this Court in 

Carmichele (supra) at par [73] and [74]: 

“In considering the legal duty owed by a prosecutor either to the public generally 

or to a particular member thereof, a court should take into account the pressures 

under which prosecutors work, especially in the magistrates’ courts.  Care should 

be taken not to use hindsight as a basis for unfair criticism.  To err in this regard 

might well have a chilling effect on the exercise by prosecutors of their judgment 

in favour of the liberty of the individual. … 

That said, each case must ultimately depend on its own facts.  There seems to be 

no reason in principle why a prosecutor who has reliable information, for 

example, that an accused person is violent, has a grudge against the complainant 

and has threatened to do violence to her if released on bail should not be held 

liable for the consequences of a negligent failure to bring such information to the 

attention of the Court.  If such negligence results in the release of the accused on 

bail who then proceeds to implement the threat made, a strong case could be 

made out for holding the prosecutor liable for the damages suffered by the 

complainant.” 

74. Finally, it is submitted that the Supreme Court of Appeal’s analogy with private 

tenders (in respect of which it claims there would be no redress) is unhelpful and 

misleading.  There could be any number of reasons why a contract with a private 

entity, concluded after a proposal call process, would be held to be binding 

notwithstanding deficiencies in the contract or the process of agreement.  

Considerations such as estoppel and ostensible authority (see for example NBS 
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Bank Ltd v Cape Produce Co (Pty) Ltd and Others 2002 (1) SA 396 (SCA)) – 

which are generally not available in the public realm – could prevent a private 

party from resiling from an agreement. The doctrine of quasi-mutual assent could 

also result in a finding that a contract has been concluded, notwithstanding the 

absence of the usual indicia of an agreement (see in this regard, Christie, The 

Law of Contract 4ed at 16ff).  In any event, the question of whether there could 

be a delictual action in a private context, when a private tender contract has been 

declared void or voidable, is something which would fall to be determined on the 

basis of the principles of wrongfulness, negligence and the like. 

75. In conclusion, it is respectfully submitted that the crucial questions determining 

whether there was a legal duty on the Respondent vis-à-vis Balraz are: 

75.1 whether the Respondent intended that its award of the tender to Balraz was 

to be relied and acted upon by Balraz;  and 

75.2 whether the Respondent knew (or should have known) that its award of 

the tender to Balraz would be relied and acted upon by Balraz, resulting in 

loss to it if the tender award were later to be set aside for reasons 

connected with the Respondent’s own negligence and unconnected with 

the Balraz tender itself. 

76. It is submitted that the answers to both those questions are in the affirmative.  It is 

also respectfully submitted that in all the circumstances it would be contrary to 
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the community’s sense of justice and fairness to deny a claim for compensation 

for the type of damages suffered by Balraz in the particular circumstances of this 

case. 
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THE BALRAZ TENDER 

77. It is respectfully submitted that in addition to erring in applying the principles 

referred to above, the Supreme Court of Appeal erred: 

77.1 in finding that the Balraz tender was a nullity;  and, in any event, 

77.2 in finding that the nullity of the Balraz tender would necessarily preclude 

the existence of a legal duty to prevent harm owed by the Respondent to 

Balraz. 

The validity of the Balraz tender 

78. It is respectfully submitted that the tender submitted by Balraz was not invalid or 

a nullity. 

79. It is to be noted, in this regard, that there is no provision in the Act, the Tender 

Board Regulations, 1995 (Eastern Cape) (“the Regulations”) or the tender 

documents which stipulates that where a tender is submitted for a company in the 

process of being incorporated, the registration and incorporation of the company 

must precede the closing date of the submission of the tenders. 

80. It is to be noted further, in this regard, that the tenders were not subject to the 

provisions of the State Tender Board General Conditions and Procedures (“ST 
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36”) in terms of section 11 of the Act, since the Regulations applying to the 

Respondent were published on 26 June 1995 and replaced ST 36. 

Tender Board Regulations, 1995 (Eastern Cape) published under 

PN 13 of 1995 (PG 73 of 26 June 1995) 

81. Accordingly, it is submitted that the Ciskei High Court erred in finding that the 

tender in the name of Balraz was submitted under ST 36 and that the conditions 

and procedures in ST 36 applied to the tender.  (Despite reliance on ST 36 by the 

Respondent’s counsel before the Supreme Court of Appeal, Harms JA makes no 

mention of ST 36, and does not indicate that it was applicable.)  It is submitted 

that the provisions of the Regulations governed the tender. 

Bisho Judgment:  10/987 (& 1/98) par [74] 

82. It is respectfully submitted that the proper time for determining the formal validity 

of a tender is the time when the tender is considered, not the time when the tender 

is lodged.   

83. Before the Supreme Court of Appeal, reliance was placed in support for this 

proposition on the following three decisions which dealt with applications for 

statutory licences: 

MG Holmes v National Transport Commission and Another 1951 (4) 

SA 659 (T) 
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Rajah & Rajah (Pty) Ltd and Others v Ventersdorp Municipality and 

Others 1961 (4) SA 402 (A) 

Yoonuce v Pillay N.O. and Another 1964 (2) SA 286 (D) at 294H 

84. It was submitted, with respect, that there is no essential distinction between an 

offer (tender) and an application for a statutory licence.  Both are unilateral 

juristic acts or declarations of the will (“wilsverklarings”) which depend for their 

validity on the existence of a competent legal persona making them and which are 

intended to be considered and accepted or rejected by the addressee. 

85. It was also submitted that the very same question arises when a tender is 

considered by a tender board and when an application is considered by a licensing 

authority:  is there something valid to consider?  The cases referred to above 

answer the question in the affirmative. 

86. It is worthy of note that in Rajah & Rajah (Pty) Ltd v Ventersdorp 

Municipality (supra) – where the Appellate Division gave short shrift to a 

Municipality’s attempt to review its own decision to grant a trading certificate to a 

non-existent company – the decision of the Court a quo (reported in 1961 (2) SA 

110 (T)) was to the effect that the application and the grant of the certificate were 

nullities because a non-existent company could not have been validly represented.  

That decision was overruled. 
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87. The Supreme Court of Appeal was unimpressed by the aforementioned 

authorities.  Harms JA stated that the Rajah and Yoonuce cases related to 

absence of prejudice as a basis for a Court to refuse, in the exercise of its 

discretion, to review an administrative decision (Record:  1/56-57 par [49]), and 

that he was “unable to extract any principle from the judgment [in Holmes] that 

can be of any assistance to this case”, and that in any event, the relevant dictum in 

Holmes was questioned by the Supreme Court of Appeal in a later case (Record:  

1/57-58 par [50]).   

87.1 But, with respect, the principle relied on with reference to licence 

applications is a long-standing one which is practical and sensible.  The 

Supreme Court of Appeal also did not hold that the principle was wrong; it 

merely pointed out that it did not form the ratio of the decisions.  The 

effect of those judgments would also clearly be that, if the tender award to 

Balraz had not been overturned at the instance of an unsuccessful tenderer, 

it would not have been impugnable at the instance of the Respondent. 

87.2 Moreover, the Applicant’s counsel before the Supreme Court of Appeal 

specifically drew the Court’s attention to the fact that, in Unitrans 

Passenger (Pty) Ltd t/a Greyhound Coach Lines v Chairman National 

Transport Commission and Others 1999 (4) SA 1 (SCA), the Supreme 

Court of Appeal in considering whether an amending Act affected the 

validity of pending applications disapproved a dictum in MG Holmes 

(supra) to the effect that no application exists before the date on which it 
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is considered.  It was submitted that this dictum, and the disapproval of the 

Supreme Court of Appeal, were not directly relevant to the present 

enquiry.  But what is relevant, it was – and still is – submitted is the 

remark of Olivier JA which followed directly afterwards: 

“It may well be, as Price J held in MG Holmes, that the crucial date for 

establishing whether an application is formally in order is the date of the 

hearing, but for present purposes that does not mean that before that date 

there is no pending application.” 

88. The Supreme Court of Appeal further found, at paragraph [52] of its judgment 

(Record:  1/59) that Balraz’s tender submission was contra legem in terms of 

s 172 of the Companies Act, 61 of 1973 because it involved “commencing 

business” prior to Balraz being issued with a certificate allowing it to do so.  But 

it is respectfully submitted that the Supreme Court of Appeal also erred in this 

regard, more particularly by apparently overlooking that s 172(5)(a) of the 

Companies Act provides that:  “Any contract made by a company before the date 

on which it is entitled to commence business shall be provisional only and shall 

become binding on that date and not earlier”.  Balraz’s tender offer was therefore 

not null and void. 

89. The Supreme Court of Appeal also placed some reliance on the fact that, 

according to its conception of tenders, a person submitting a tender concludes a 

preliminary agreement, in which the tenderer undertakes to keep the tender open 

for acceptance for a given period etcetera (Record:  1/58-59 par [51]).  Harms 
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JA held that, if by submitting a tender an option contract of that kind is normally 

concluded, it must follow that no such contract was concluded in the present case 

by Balraz.   

89.1 But that conclusion is, with respect, belied in the first instance by 

s 172(5)(a) of the Companies Act, which has been quoted directly above.  

There is also no reason why a tacit or oral option contract could not be 

held to have been concluded from the date of Balraz’s incorporation or at 

any other time prior to March 1996. 

89.2 In any event, whether or not an initial “option contract” was concluded in 

September 1995 – before the Respondent had any members or any 

technical evaluation committee had been constituted – is not directly 

relevant to the validity of any contract subsequently concluded between 

the Respondent and Balraz flowing from a tender award in March 2006.  

(To use the terminology employed in Canadian cases, the validity or 

invalidity of contract A, need not affect the validity of contract B (see for 

example The Queen in Right of Ontario v Ron Engineering & 

Construction (Eastern) Ltd [1981] 1 SCR 111;  Martel Building Ltd v 

Canada (2000) 193 DLR (4th) 1; 2000 SCC 60 (CanLII) at par 79).)  

The validity of any “option contract” intended to be concluded in 

September 1995 would merely fall to be considered if the Respondent 

sought recourse against Balraz in the event of it not honouring any such 

initial agreement.   
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90. It is not in dispute that at the time when the Respondent considered the tenders:  

(i) Balraz had been incorporated, (ii) Balraz was considered by the Respondent to 

be a tenderer, and (iii) Balraz considered itself to be a tenderer.  It is also clear 

that the Respondent’s awards were set aside on review because of the 

Respondent’s own defective procedures in considering all the tenders and not 

because of any particular defect in, or error relating specifically to, the Balraz 

tender.   

91. In the result, it is submitted that both the High Court and the Supreme Court of 

Appeal erred in holding that there was no tender by Balraz before the Respondent 

on 22 March 1996. 

Legal duty not dependent on validity of tender 

92. In any event, even if it be held that the Balraz tender was invalid, it is submitted 

that this would not preclude the existence of a legal duty on the part of the 

Respondent vis-à-vis Balraz. 

93. A legal duty can after all be owed to an entity which did not exist at the time:  cf. 

Body Corporate of Greenwood Scheme v 75/2 Sandown (Pty) Ltd and Others 

1999 (3) SA 480 (W), where a developer and an architect were held to be 

potentially liable to the body corporate of a sectional title scheme which did not 

exist at the time of the negligent conduct for which the body corporate sought to 

hold the defendants liable. 
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94. It is respectfully pointed out that the legal validity of the tender is an aspect 

relating to the law of contract rather than delict.  Delictual liability depends purely 

on the facts of a particular case, and the existence of a particular legal relationship 

between the parties would only be one of the particular facts which may possibly 

create a “duty of care”;  for example, where bad investment advice is given, it 

could be an important consideration whether a contractual relationship of paid 

adviser and paying client existed or not. 

95. In the present matter, the legal question of whether or not the tender was valid did 

not arise as a matter of fact since both parties (and indeed all relevant entities) 

accepted that Balraz’s tender submission was valid and acted accordingly.  Balraz 

submitted at least an ostensibly valid tender, which was adjudicated as such.  The 

existence of a legal duty accordingly cannot be refuted on the basis of something 

not known to either of the parties (or indeed any other entity) at the time. 

96. As was submitted in the founding affidavit in the application for leave to appeal 

(Record:  1/17 par 60), the point may be illustrated by a simple analogy.  A 

trespasser on a property wishes to cross a river on the property by means of a 

rickety wooden bridge over the river.  He sees the caretaker of the property 

approaching him and asks the caretaker whether it is safe to use the bridge to 

cross the river.  The caretaker, unaware that the person is a trespasser, replies that 

it is safe to use the bridge to cross.  The trespasser steps out onto the bridge, 

which gives way under him, and plunges onto the rocks below, sustaining 

injuries.  In response to a claim for damages by the trespasser it is no answer for 
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the caretaker to say that the trespasser had no right to be on the property and to 

cross the bridge in the first place.  The wrongfulness of the caretaker’s conduct 

vis-à-vis the trespasser will be determined with reference to the trespasser’s 

intended reliance on the caretaker’s assurance, and will not be influenced by the 

trespasser’s unlawful presence on the property. 

97. The judgment of the Supreme Court of Appeal is furthermore, with respect, 

somewhat disjointed on this point.   

97.1 The issue is addressed in relation to causation – which is not one of the 

issues which was agreed to be determined up front (Record:  1/59 par 

[53]).  Harms JA then states at paragraph [53] that he “shall later revert to 

the effect of the invalidity of the tender on the question of wrongfulness”.   

97.2 The “later reversion” can only be the treatment in the subsequent 

paragraph (Record:  1/60 par [54]), where the question of whether a 

“legal duty [can be owed] in relation to void tenders” is addressed in a 

few sentences.  The Supreme Court of Appeal states in that context that 

Balraz would purportedly not have been able to challenge the tender 

award had it been a disappointed tenderer, and that the respondent was, 

unbeknown to it, not even entitled to consider the tender. 

97.3 But, in the present case, there was no need for Balraz to challenge the 

tender.  Nor did the legal question of whether the tender was valid arise.  
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The respondent did consider the tender and thereafter informed Balraz that 

it was successful in obtaining one part of the tender.  It is that conduct 

which gives rise to the legal duty towards Balraz (or, phrased differently, 

the existence of wrongfulness). 

98. It would be strange therefore if the Respondent could escape delictual liability for 

its own negligence if it managed after the event to find some defect in the tender 

submitted to it which played no role in the course of events.  (The position could 

of course be different as far as contractual liability is concerned.) 

99. As has been submitted above, the critical question in the present case is whether 

the Respondent intended that its communication to Balraz that its tender had been 

accepted was to be relied and acted upon by Balraz and whether the Respondent 

knew (or should have known) that such a communication would be relied and 

acted upon by Balraz, resulting in loss to it if the tender award were later to be set 

aside for reasons connected with the Respondent’s own negligence and 

unconnected with the tender itself.  The fact that the Respondent’s decision might 

be potentially be impugnable on a ground not known to, or considered by, the 

Respondent at the relevant time cannot affect the answer. 
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NEGLIGENCE  

100. As mentioned at paragraph 6 of these Heads, neither the High Court nor the 

Supreme Court of Appeal found it necessary to consider the question of 

negligence – the other issue which was to be decided in limine in terms of the 

agreed separation of issues (Bisho Judgment:  1/66 (& 10/955) par [16]). 

101. In the event of the wrongfulness enquiry being decided in the Applicant’s favour 

(as it is respectfully submitted it should be), the Court would have to decide 

whether the respondent’s awarding of the tender to Balraz was negligent (unless it 

referred the question back to the High Court).  The question of negligence, and 

more especially the evidence of the Respondent’s negligence, will therefore be 

analysed in the ensuing paragraphs of these Heads of Argument.  

102. The classic test for negligence was formulated in Kruger v Coetzee 1966 (2) SA 

428 (A) at 430E.  It has subsequently been approved in cases such as Premier of 

the Western Cape v Faircape Property Developers (supra) at par [55].  

Applying that test to the present matter, the relevant enquiries are:  (i) whether a 

reasonable tender board would have foreseen that an improper or irregular tender 

award could be set aside, thereby causing loss to the successful tenderer who had 

incurred expenses in connection with the tender award; and (ii) whether a 

reasonable tender board would in the instant case have taken steps to prevent an 

improper and negligent approach to tender adjudication. 
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103. It goes without saying that the proper consideration of tenders requires skill and 

diligent application.  Notwithstanding the Supreme Court of Appeal’s reference to 

the largely lay composition of the Respondent (Record:  1/44 par [31]), it is 

submitted that the rule of imperitia culpae adnumeratur (literally, “want of skill is 

reckoned as a fault”) is applicable to the Respondent’s performance of its duties. 

104. The Respondent had two sources of information on which to base its decision 

regarding its award, namely: 

104.1 the tender documents presented by each of the tenderers, and 

104.2 the report of the second technical committee. 

105. However, the documentary evidence shows that the Respondent did not have 

proper regard to either of these sources of information. 

106. The members of the Respondent did not read the tender documents presented by 

the tenderers. 

Finca:  8/818-819 par 23 

107. Although it is so that the tender documents contained technical information which 

the members of the Respondent might not have been able to understand, the 

tender documents also contained other information very relevant to the 
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adjudication of the tender which the members could and should have read, such as 

details of empowerment initiatives and the like.  It is submitted that the failure on 

the part of the members of the Respondent to read at least those parts of the tender 

documents which they could and should have been able to understand, constituted 

a dereliction of duty on the part of the Respondent. 

108. The lack of technical qualification of the members of the Respondent was meant 

to be addressed by: 

108.1 the report on the tenders furnished by the second technical committee; 

108.2 the appearance of the second technical committee before the Respondent, 

when the technical committee report was considered, to explain, answer 

questions and give further information as required. 

Finca:  8/814 par 11-13 and 8/818-819 par 23 

109. In the present case neither of these mechanisms operated properly in that: 

109.1 the Respondent chose not to follow the recommendations made by the 

second technical committee (without having read the tender documents on 

which the technical committee’s recommendation was based);  and 
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109.2 the second technical committee did not appear before the Respondent to 

answer questions and provide information, as was the usual procedure in 

the tender process.  This role was purportedly fulfilled by Dr Tom, 

Permanent Secretary of the Department of Health and Welfare who was 

not, it is submitted, technically qualified to furnish all information which 

might have been required by the Respondent. 

Finca:  8/814 par 13 and 8/818-9 par 23-24 

110. It is submitted that the Respondent’s departure from the recommendation of the 

technical committee and the making of its own decision in circumstances where 

its members had not read the tender documents on which the second technical 

committee had based its recommendation constituted gross carelessness on the 

part of the Respondent.  The remarks of Pickard JP, in the case of Cash 

Paymaster Services (Pty) Ltd v Eastern Cape Province (supra) at 352G-J are, 

with respect, entirely apposite. 

“It seems perfectly inconceivable that a board can differ from its technical 

committee without having recourse to those same documents and considering the 

same material which the technical committee had before it. To reject the findings 

of a technical committee without recourse to the very information that the 

technical committee relies upon for its recommendations would be tantamount to 

simply negating the very committee which they have appointed to advise them.  

That seems to be exactly what happened in this case. If the Board wished to 

differ from the technical committee, it was at perfect liberty to do so providing it 

apprised itself of the same facts and information that the technical committee 

had, so that their dissension with the recommendations of the technical 
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committee could be properly motivated. In this case this never occurred. The 

technical committee's report was simply ridden roughshod over because the 

Board wished to consider the tenders on an entirely different basis to the 

exclusion of those bases upon which the technical committee were requested to 

base their recommendation.” 

111. It would appear, in addition, that the Respondent made a decision based on 

incomplete information on other aspects besides technical ones.  Rev. Finca (who 

was the chairperson of the Eastern Cape Tender Board) alleged that the 

information contained in the second technical committee report formed the basis 

on which the Respondent came to its conclusion.  Yet, three items were not scored 

in the second technical committee report, one such item being the issue of 

economic development/empowerment, which was a condition in the tender 

specification.  There were at least three different aspects of importance to be 

considered by the Respondent, namely technical, financial and socio-political.  

The second technical committee report dealt with the first two of these aspects, 

but not at all with the third. 

Finca:  8/817-8 par 212-22 

112. The question consequently arises as to how the Respondent dealt with the issue of 

empowerment/development and on what it based its decision in this regard, 

especially since the members of the Respondent had not read the tender 

documents and concerns were actually raised by a member that there was not 

sufficient information on this issue available to the members of the Respondent. 
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Transcript:  5/490 lines 18-34 

113. Furthermore, as regards the technical issues, although Finca alleges (at 8/820 par 

26) that the Respondent was, with the assistance of Dr Tom, able to resolve 

technical queries, a reading of the actual deliberations of the Respondent on 22 

March 1996 reveals that this was not the case.  The following references to the 

transcript in Volume 5 are indicative of the fact that queries were frequently 

raised and simply left in limbo without satisfactory answers having been obtained. 

113.1 Transcript:  5/473 penultimate line:  “But what I would like to establish 

…” to Transcript:  5/475 line 30 “Can we not break for tea whilst Dr. 

Tom tries to clarify” (Chair). 

(It is clear from the remainder of the Transcript that Dr Tom did not 

clarify the particular technical queries raised in this part of the 

proceedings.) 

113.2 Transcript:  5/479 lines 22-28 (Stone) followed by Transcript:  5/480 

line 38 (“Stone”) to Transcript:  5/481 lines 23-24 “Perhaps they will 

explain to us when they come” (Chair). 

113.3 Transcript:  5/487 lines 32-38 “I think that it is what we need to do as a 

Board ….  So that we formulate a decision” (Dr Tom). 
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113.4 Transcript:  5/503 (whole page). 

114. The decision of the Respondent was made with undue haste and in response to 

pressure from the Department to make a decision.  The Respondent made the 

decision on the tender award after essentially only one meeting, namely that held 

on 22 March 1996.  Given the amount of information which had to be considered 

– namely the two reports of the two technical committees, the answers to 

questions furnished by Dr Tom and, it is submitted, the tender specifications and 

the tenders themselves – the members of the Respondent should have been 

afforded a sufficient opportunity to consider the information properly and, having 

done so, to conduct an informed debate before awarding the tender. 

Finca:  8/820-1 par 26-27 

Transcript:  5/487 lines 39-45 

115. A number of members of the Respondent raised concerns about the mass of 

information which they were required to process and expressed the need for 

further time before finally deciding on the tender.  Concerns were also raised that 

not all relevant and necessary information was before the Respondent. 

Finca:  8/820 par 26 

116. The Applicant refers in this connection to the following passages in the 

Transcript: 
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Need for further time 

• Transcript:  5/486 line 29 – 5/487 line 13 (Chair) 

• Transcript:  5/488 line 16 (Mtshaba) – 5/489 line 10 (“I doubt very much 
whether we could cover it in one session.”) 

• Transcript:  5/491. 

 Need for clarification/further information 

 Transcript:  5/474 lines 1-10 

 Transcript:  5/474 line 48 (Christoffels) – 5/348 line 12 

 Transcript:  5/475 lines 27-30 (Chair) 

 Transcript:  5/477 line 35 (Christoffels) – 5/478 line 5 (“Chair”) 

 Transcript:  5/481 lines 18-25 (Chair) 

 Transcript:  5/486 line 10 in fine 

 Transcript:  5/487 lines 32-33 (“There are many issues needing 
clarification ...)” 

 Transcript:  5/489 lines 33 to 45 (Baker) 

 Transcript:  5/490 lines 30-33 (Chair) 

 Transcript:  5/491 lines 27-29 (Baker) 

 Transcript:  5/491 line 44 (Christoffels) – 5/492 line 9 

 Transcript:  5/496 lines 28-35 (Christoffels) 

 Transcript:  5/504 lines 28-32 and 38-42 (Prof. Labuschagne). 

117. This notwithstanding, the Respondent allowed itself to be pressured by Dr Tom 

into making a decision because of the alleged urgency of the matter from the 

Department’s point of view. 
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Finca:  8/820-1 par 27 

Transcript:  5/487 line 39 – 5/488 line 6 (Dr Tom), 5/492 lines 42-46 

(Chair) 

118. It is submitted that the Respondent acted grossly irresponsibly in deciding on the 

tenders in circumstances where members of the Respondent were asking for more 

time to consider the documents and where it was felt that all relevant information 

was not to hand.   

Cash Paymaster Services (Pty) Ltd (supra) at 345C-E 

119. Regarding the financial aspects of the tender, the Respondent failed to perform a 

basic arithmetical exercise which is fundamental to the proper functioning of a 

tender board, namely it failed to calculate, on the basis of the unit price per head 

quoted by the various tenderers, the total cost for all potential beneficiaries and to 

make a globular comparison of the tenders on cost.  The Respondent did not 

calculate how much extra the award of the tender to Balraz and Pensecure would 

cost the Province. 

Finca:  8/824-5 par 38 

Bisho Judgment:  10/977 par [56] 

(Finca refers in this paragraph to annexure “WJ5” to the founding affidavit 

in the review application (Record:  7/745-807).  The references are 

specifically to the costs quoted by the various tenderers at 791 and 798.) 
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120. After the awards have been made the Respondent “revisited” the question of the 

financial implications of its decision.  A comparative costing was performed in 

respect of the Fidelity Guards tender and the Balraz/Pensecure award.  On all the 

scenarios assumed in the calculation, the award to Balraz/Pensecure exceeded the 

costs quoted by Fidelity Guards by millions of Rands.  The difference in cost over 

the whole contract period, assuming an incidence of only 8% of duplications 

detected (as opposed to a potential 20%) revealed an extra cost of well of R100 

million in awarding the tender to Balraz/Pensecure as opposed to Fidelity Guards.  

The memorandum prepared by the Respondent makes this clear. 

Memorandum:  5/514 lines 1-6 

Memorandum:  5/520 and 522 

121. A comparative costing of this nature should, it is submitted, have been performed 

in respect of all the tenders and should have been before the Respondent for 

consideration as part and parcel of the decision on the tender. 

122. It is submitted that the Respondent’s failure to perform the most basic duties 

fundamental to tender adjudication was grossly negligent, or at the very least 

negligent.  It also amounts to an instance where imperitia culpae adnumeratur.  

The public is entitled to expect a reasonable standard of diligence on the part of 

tender boards. 

Provincial Tender Board Act, 1994 (Eastern Cape), section 10 
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Dews and Another v Simon’s Town Municipality 1991 (4) SA 479 (C) 

at 485I-486A 

123. The Respondent was also negligent in failing to take the necessary steps to 

properly apply the RDP principles to which it accorded considerable importance.1  

The Respondent, not having read the tender documents, was in no position to 

accurately assess the extent to which the various tenderers would promote these 

objectives.  Accordingly there was no standard of comparison in this regard 

between the successful tenderers and the other tenderers on which the Respondent 

could base its decision. 

Transcript:  5/490 lines 30-33 (Chair) 

Report to MEC:  5/515 par 9 

Cash Paymaster Services (Pty) Ltd (supra) at 344F-G 

124. In light of the above it is submitted that it is glaringly obvious that the Respondent 

acted irresponsibly and negligently in considering the tenders and making its 

awards, and that the following findings of the Court in the review proceedings are 

amply borne out by the documentary evidence (the page references are to the 

report in 1999 (1) (SA): 

                                            
1 As regards the Respondent’s emphasis on the RDP principles, see for example:  Transcript:  5/478 lines 2-

5 (Chair);  Transcript:  5/486 lines 16-20 (Chair);; Transcript:  5/490 lines 30-33 (Chair);  Transcript:  

5/492 lines 47-49 (Stone);  Transcript:  5/498 lines 18-26 (Stone);  Transcript:  5/508 lines 1-10 (Chair). 
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124.1 the finding that the members of the Respondent had not read the tender 

documents (at 344G and 352C-J); 

124.2 the finding that, despite the Respondent having expressed concern that it 

was not in possession of all relevant information required to make a 

justifiable decision, the Respondent allowed itself to be blinded by alleged 

urgency to overlook its lack of information and knowledge and to make an 

arbitrary and incorrect decision in haste (at 345C-E); 

124.3 the finding that the Respondent failed, in consideration of the tenders, to 

calculate, on the basis of the unit price per head quoted by the various 

tenderers, the total costs for all beneficiaries, so as to enable it to make a 

globular comparison of all the tenders on total cost (at 347E-H); 

124.4 the finding that the Respondent deviated from the recommendation of its 

technical committee without having recourse to the tender documentation 

and information upon which the technical committee’s recommendation 

was based (at 352G-J).  

125. These findings were endorsed by Van Zyl J in the Ciskei High Court in the 

present proceedings. 

Judgment:  1/86-88 (& 10/975-977) par [54]-[56] 
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CONCLUSION 

126. As a result of the clearly flawed and negligent adjudication process, a successful 

review of the tender awards was reasonably foreseeable.  Indeed, it appears that 

this very issue was pertinently raised by the Respondent’s chairperson, but not 

heeded. 

Transcript:  5/486 lines 11-47 

127. In all the circumstances, it is submitted that:   

127.1 leave to appeal to this Court should be granted; 

127.2 the appeal should be upheld with costs; 

127.3 the order of the Supreme Court of Appeal should be set aside and replaced 

with the following order: 

(a) The appeal is upheld with costs, including the costs of two 

counsel. 

(b) The judgment and order of the High Court, sitting in Bisho, 

is varied to contain the following ruling and order: 
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(i) The averments in paragraphs 1 to 13 of the 

Plaintiff’s Amended Particulars of Claim are 

decided in the Plaintiff’s favour. 

(ii) The Defendant is held to acted wrongfully and 

negligently, when deciding to award the tender to 

Balraz. 

(iii) The Defendant is ordered to pay the Plaintiff’s costs 

of and incidental to the hearing on 1 September 

2003, such to include the costs of two counsel. 

(c) The matter is referred back to the High Court for the 

quantum of damages (if any) suffered by Balraz in 

consequence of the said breach of duty and negligence to 

be determined. 

 

P B J FARLAM 

Counsel for the Applicant 

Chambers, Cape Town 

Monday, 20 March 2006 


