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IN THE HIGH COURT OF SOUTH AFRICA

(TRANSVAAL PROVINCIAL DIVISION)

 

IN THE MATTER BETWEEN 

PLAINTIFF F J STRAUSS 

AND 

THE ROAD ACCIDENT FUND DEFENDANT 

JUDGMENT

PATEL. J 

[1] The plaintiff instituted an action against the defendant for damages arising from 

an accident. The plaintiff was a pedestrian at the corner of Church and Hamilton 

Streets, Pretoria when an unidentified motor vehicle collided with him. 

The defendant filed a plea and also raised a special plea which reads as follows: [2] 

" 1.1 The plaintiff holds the defendant liable in terms of the provisions 

of section 17(1 )(b) of the Road Accident Fund No 56 of 1996, as 
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neither the identity of the owner nor the driver of the motor vehicle 

which allegedly gave rise to this claim has been established.

1.2 In doing so, the plaintiff had to comply with Regulation 2(1)(c) of 

the Road Accident Fund Act, in that an affidavit reporting the 

accident had to be submitted to the police within 14 (fourteen) 

days after being in a position to do so, in which particulars of the 

occurrence concerned had to be fully set out.

1.3 The plaintiff failed to do so, alternatively to do it timeously within 

the prescribed time limitations, thus rendering the claim 

unenforceable."

[3] At the pre-trial conference the parties agreed to separate the issues and to proceed 

singularly on the defendant's special plea and the remaining issues to be 

postponed sine die. 

[4] The only dispute on the special plea concerns compliance or otherwise with the 

provisions of regulation 2(1)(c) promulgated in terms of section 26 of the Road 

Accident Fund Act 56 of 1996. This regulation reads as follows: 
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"2(1) In the case of any claim for compensation referred to in section 

17(1 )(b) of the Act the fund shall not be liable to compensate any 

third party unless 

...,(a) 

(b) 

(c) the third party submitted, if reasonably possible, within 14 

days after being in a position to do so an affidavit to the 

police in which particulars of the occurrence concerned 

were fully set out; and

(d) …” 

[5] It is common cause that the accident occurred on 25 May 2002 and the plaintiff 

was hospitalised at the Pretoria Academic Hospital from 25 to 27 May 2002 and 

thereafter on several occasions received treatment as an outpatient until 2 October 

2002. 

[6] By agreement of the parties a bundle of documents was handed up comprising of 

one, a duly completed claim for compensation and medical report dated 

23 January 2003, two a letter dated 18 June 2002 from the plaintiff’s attorney of 

record addressed to the South African Police Services together with an affidavit 

by D van Zyl, an eye-witness to the accident. The letter reads as follows: 
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"DERDEPARTY EIS: FRANK STRAUSS 
MOTORBOTSING: 25/5/2002 

Ons hanteer 'n derdeparty eis namens bogemelde persoon wat op 25 Mei 

2002 be seer is op die hoek van Hamilton- & Kerkstraat in 'n tref en trap 

ongeluk. 

Ons heg hierby aan 'n afskrif van 'n eedsverklaring van 'n ooggetuie vir u 

inligting. Geliewe die botsing te rapporteer. Ons ontvang graag 'n afskrif 

van die botsingsverslag en afskrifte van ander eedsverklarings wat 

moontlik in u besit is."

Three, documents from the Pretoria Academic Hospital, namely a "patient visit 

inquiry" and a "casualty attendance inquiry". Both these documents bear the 

Four, is a duly completed "Officer's hospital's date stamp of 20 June 2002. 

Accident Report" (OAR). The form was completed by N L Nkuna stationed at 

Sunnyside Police Station and bears the date stamp of 20 June 2002. On page 15 

under "optional description of accident" at paragraph 82 just above the plaintiffs 

signature the following is stated:

"Pedestrian was crossing at the robots on corner Church and Hamilton and 

the robot was red for the taxi green for the pedestrian, then the taxi jumped 

the red robot and hit the pedestrian."

Five, there is also an affidavit deposed to by the plaintiff on 8 October 2002 

together with a sketch plan and a photocopy of photographs in colour. Finally, 
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there is a letter from the South African Police Services Sunnyside, having the date 

stamp 20 June 2002. 

[7] It is against this backdrop, the parties agreed to a separation of issues. This court 

is called upon to adjudicate whether the plaintiff complied with the requirements 

contemplated in regulation 2(1)( c) by submitting an affidavit to the police within 

the stipulated fourteen days after being in a position to do so. 

[8] The plaintiff called two witnesses, namely the attorney Adriaan Sarel van Dyk, 

Theand Ms Harmse from the South African Police Services at Sunnyside. 

plaintiff also testified. 

The evidence is that the plaintiff went to the Sunnyside Police Station on 29 May [9] 

Subsequently, he 2002 to report the accident but they could not assist him.

consulted with his attorney on 5 June 2002 when he was advised to report the 

accident to the police. However, on 18 June the plaintiff informed his attorney 

that the police did not wish to assist him since he did not know the details of the 

vehicle or its driver. The attorney took a statement from the eye witness 

Mr Van Zyl and prepared his affidavit and also addressed a letter to Sunnyside 

police. He advised the plaintiff to take the letter together with Mr Van Zyl's 

affidavit to the police and also impressed upon him that he must also make a 

statement to the police. The plaintiff corroborated his attorney's testimony. 

According to the plaintiff when he went to the police on 18 June he was told to 
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come back with a "doctors letter". On 20 June, he obtained hospital documents 

He submitted all the documentsand returned to Sunnyside Police Station. 

including the affidavit deposed to by Mr Van Zyl when the police opened a 

docket. Ms Harmse confirmed the accident book indicates that the plaintiff was 

involved in an accident.

The defendant did not call any witnesses. In assessing the documentary evidence [10] 

and the testimonies tendered on behalf of the plaintiff, it is evident that the 

plaintiff went to the police on 29 May, 5 June, 18 June and was eventually 

assisted on 20 June 2002. What appears from the evidence is that the plaintiff 

was two days late in complying with the provisions of regulation 2(1)(c). 

[11] The fundamental question is could the plaintiff have complied with the stipulated 

period of fourteen days, that is before or on 18 June 2002. The answer is in the 

negative. 

[12] SA TCHWELL J in Feerus v Road Accident Fund (WLD) case no 9219/03, 

(unreported) at pages 10-11 said:

"If the purpose of the time period of 14 days is to avert fraud, then the 

purpose of submitting an affidavit is to ensure that placed before the South 

African Police as soon as possible is 'an affidavit ... in which particulars of 

the occurrence concerned were fully set out'. The purpose is to place the 

South African Police, and by implication the RAF, in a position to conduct 
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their investigation as soon as possible. What is required is a statement on 

oath and what is required is as full and as detailed a set of facts as 

possible. " 

And at pages 11-12 the learned judge said: 

"Accordingly what is required is not a statement, what is required is a 

sworn statement placed before the South African Police. 

A sworn I am satisfied that this has been done in the present case. 

statement has been placed before the South African Police. It is 

'an affidavit' as required in terms of regulation 2(1)(c). The fact it is not 

an affidavit to which the third party has deposed is neither here nor there. 

The South African Police have been placed in possession of 'particulars of 

the occurrence concerned'."

(My emphasis in italics.)

In the instant case, the plaintiff went to Sunnyside Police Station on 18 June 2005 [ 13] 

not only to make a statement but also to submit an affidavit deposed to by Mr Van 

Zyl regarding the accident. The plaintiff not only on that day, but also on 29 May 

and 5 June 2002, took positive steps to comply with the requirements of the 

However, what is clear from all the evidence, which was regulation. 

uncontroverted by the defendant, is that it was the police who made it impossible 

by not accepting a report from the plaintiff on 29 May and 5 June 2002 as well as 
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for him to submit the affidavit by Mr Van Zyl "in which particulars of the 

occurrence concerned were fully set out" on 18 June 2002. Under such 

circumstances compliance with the provisions of regulation 2(1)( c) which 

prescribes the time period and how something needs to be done can be excused 

since no fault can be attributed to the plaintiff. 

Thus, in accordance with the maxim of law lex non cogit ad impossibilia, if it is [14] 

evident that compliance with the formalities prescribed by a regulation or statute 

is rendered impossible by circumstances over which the person has no control, 

then such circumstances will be taken as a valid excuse. (See: Craies On Statute 

Law, 7th ed, p268; Montsisi v Minister van Polisie 1984 1 SA 619 (AD) at 

636D-E.) There is no reason why the maxim should not be deployed to excuse 

the plaintiffs failure to comply strictly with the provisions of regulation 2(1)( c). 

The object of the maxim is to ensure that no one is disadvantaged merely because 

it is impossible for him/her to comply with legal requirements in circumstances 

where such impossibility is not due to any fault attributable to him or her. The 

plaintiff falls within the object of the rule. However, if the operation of the 

maxim is not held to be of application to the plaintiff in the instant case there 

would, in effect, be a violation of the maxim ubi jus ibi remedium. The plaintiff 

has a right to pursue a claim for damages against the defendant. The remedy 

cannot be frustrated by the conduct of the police, and by implication the 

defendant, in making it impossible for the plaintiff to comply with regulation 

2(1)(c) timeously. (See: Minister of the Interior and Another v Harris and Others 
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1952 4 SA 769 (AD) at 781A-C; Kloppenburg v Minister of Justice 1964 1 SA 

813 (D) at 822H.) 

This court finds that but for the conduct of the police more particularly on 18 June [15] 

2002 when the plaintiff unsuccessfully attempted to submit the affidavit of 

Mr Van Zyl, containing the particulars of the occurrence of the accident, he 

complied with the provisions of regulation 2(1)( c). Thus, the consequence of the 

maxim lex non cogit ad impossibilia applies to regulation 2(1)(c) and thereby it 

It was effectively suspends the period whilst the impossibility persists. 

impossible for the plaintiff to comply with the regulatory time period because of 

uncooperative conduct of the police on 18 June 2002. Under that circumstances 

the defendant cannot raise regulation 2(1)( c) as a shield to the plaintiffs claim 

against it. 

[16] Accordingly, (a) the defendant's special plea is dismissed with costs and (b) the 

remaining issues are postponed sine die. 
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