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 A.  Introduction  

 [1]  This is a review application is brought by the applicant, Profmed Medical  

Scheme, in terms of section 8(1) of Promotion of Administrative Justice Act 3 of 

2000 ("PAJA"), alternatively in terms of the common law, further alternatively in 

terms of the Constitution The applicant seeks an order to set aside the decision 

and order of the Appeal Board that Mr Ravi Naidoo ("Naidoo") be called as a 

witness. However, if it is found that the Appeal  
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Board has the power to call Naidoo then directing that he be called and examined 

before any further submissions on the appeal are made by either party.  

 [2]  The first respondent is Advocate B Madumise. She is cited in her nominal  

capacity as the chairperson of the Appeal Board. In opposing the application, she 

elected not to file an answering affidavit.  

 [3]  After service of the application, there was an exchange of correspondence  

between the attorneys of the applicant and the first respondent. The applicant's 

attorneys proposed that if the Appeal Board persists with its intention to call 

Naidoo, then the applicant is of the view that the review proceedings should 

continue since it is the applicant's contention that it is inappropriate for any 

evidence to be led in the appeal. The first respondent's attorneys reiterated that 

she intended to call Naidoo as a witness and that the parties will be entitled to 

address their argument to the Appeal Board after the conclusion of all the 

evidence. The only issue is essentially a point of law that is whether the applicant 

is entitled to review and set aside, the decision of the Appeal Board to call Mr 

Ravi Naidoo as a witness and determination of costs of these present 

proceedings.  

B. Background  

 [4]  Briefly, the factual background that gave rise to this review application is that  

with effect from 1 November 1999 the late M N Govender ("the complainant")  
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was as a member of the applicant. On 7 July 2000 the applicant informed the  

 complainant that his membership was suspended. Arising from the 

suspension, a hearing was conducted before the applicant's Disputes  

Committee.I  

 [5]  On 21 September 2001 the Disputes Committee found that: one, there was no  

failure of administrative justice or negation of the audi alteram partem  

principle in the conduct of the applicant; two, the complainant of any  

procedural unfairness was not justified; and three, the applicant's board was  

entitled to terminate the complainant's membership. 

 [6]  The complainant appealed against the decision of the Disputes Committee to  

the Council for Medical Schemes.2  The appeal was brought in terms of the  

provisions of section 48(1) of Medical Schemes Act 131 of 1998 ("MSA") and 

was heard on 26 May 2003. On 7 July 2003 the Council delivered a written  

decision in which the decision of the Disputes Committee declaring the  

complainant's membership to be void ab initio was set aside. It found that the 

suspension of the complainant's benefits on 7 July 2000 was irregular. In  

addition, ruled that the complainant's estate paid all medical benefits due in  

respect of all medical treatment from March 2000 until his date of death. It  

also ordered the applicant to pay the complainant's costs on the highest tariff  

of the magistrate's court scale. 

1 The Disputes Committee was established in terms of Rule 37 of Profmed's Rules and as 
contemplated by section 29(1)(j)  of the MSA  
2 The Council is established in terms of section 48(1) of the MSA  
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 [7]  On 5 September 2003 the applicant delivered a notice of appeal against the  

finding of the Council to the Appeal Board.3 The appeal was noted in terms of 

section 50(3). The matter came before the Appeal Board on 4 December 2003. 

The Board indicated its intention to call Naidoo to give evidence. The hearing 

before the Board was postponed to allow the applicant to review the  

 Appeal Board's decision.  

 c.  Issue for determination  

 [8]  Against this factual backdrop, the crisp issue for determination is whether the  

Appeal Board is empowered to call witnesses, and in particular, as in this case, 

Naidoo.  

 D.  Applicant's case  

 [9]  The applicant's case is that the Appeal Board has no inherent power to call  

witnesses outside the provisions of the MSA. It is the applicant's contention that 

section 50(9) does not give the Appeal Board any power to summon witnesses. 

Rather, its power is no more extensive than the power of an Appeal Court in 

section 22 of the Supreme Court Act 59 of 1959. In the absence of a proper 

application form a party to the appeal to call a witness, the Appeal Board has no 

power to do so. The complainant specifically eschewed calling further witnesses. 

In the circumstances, the Appeal Board has no power to do  

so.  

3 The Appeal Board is established in terms of section 50(1) of the MSA  
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[10] However, in the alternative the applicant contended that if it is found that there 

is some residual power that the Appeal Board is competent to summon 

witnesses then such power must be exercised sparingly and only on the basis 

that would support an exercise of power by the high court at the instance of a 

party. No such grounds were adverted to by the Appeal Board. Consequently, 

the decision of the Appeal Board is ultra vires because either it has no power 

to take the decision, or it cannot exercise a power to call a witness in the 

absence of compelling grounds that are articulated and to which the parties 

are given a right to make submissions. For the Appeal Board to have made a 

decision on nothing more than the articulated premise that it wished to see 

how the applicant's argument progressed was not a rational reason. As far as 

the Appeal Board proceeded because of grounds that it failed to articulate, 

then there was a manifest failure of fairness. Consequently the decision is 

susceptible to review and setting aside the Appeal Board's decision.  

[11] For present purposes, it is not necessary to iterate the applicant's extensive 

grounds of review as set out in paragraph 24 of its founding affidavit.  

 E.  First respondent's case 

 [12]  In a nutshell, the nub of the first respondent's case is that the Appeal Board  

has the power to call witnesses. Counsel submitted that acting in terms of its 

statutory powers it is entitled to call Naidoo and to allow the parties to 

complete their argument to the Appeal Board.  

 F.  Relevant provisions of section 50 
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[13] To determine the central legal issue in this application, the following  

provisions of section 50 of the MSA are pertinent:  

 •  Section 50(3)  

''Any person aggrieved by a decision of the Registrar acting with the 
concurrence of the Council or by a decision of the Council under a power 
conferred or a duty imposed upon it by or under this Act, may within a 
period of 60 days after the date on which such decision was given and 
upon payment to the Registrar of the prescribed fee, appeal against such 
decision to the Appeal Board. "  

 •  Section 50(9):  

"For the purpose of ascertaining any matter relating to the subject of its 
investigation, the Appeal Board shall have the powers which a high court 
has to summon witnesses, to cause an oath or affirmation to be 
administered by them, to examine them, and to call for the production of 
books, documents and objects."  

 •  Section 50(14):  

"The procedure at the hearing of an appeal shall be determined by the 
chairperson of the Appeal Board."  

 G.  Applicant's submissions 

[14]  Mr Van der Linde SC, on behalf of the applicant, submitted that the important  

qualifications to the power to summon are that the witnesses to must be for the  

purposes of ascertaining the matter relating to the subject of investigation.  

The powers enjoyed are those, which a high court enjoys. In this regard, the  

power to summon witnesses must be interpreted first in the context of the  

hierarchy created by the MSA at which members may have their complaints or  

 disputes with the scheme adjudicated.  It comprises of the Disputes  

Committee, followed by an appeal to the Council for Medical Schemes and  

finally an appeal to the Appeal Board. Secondly, according to its express  
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terms, only to the extent that the high court would enjoy the power to  

summons witnesses.  

[15]  Counsel further submitted that it relates not only to the mechanism for  

securing the attendance of a witness as provided for in section 50(10) but also  

to the circumstances in which such, a power can be exercised. Mr Van der  

Linde argued that any attempt to interpret the section to widen the scope of the  

Appeal Board's powers beyond those normally enjoyed by an appeal body,  

exercising its functions in an appeal, as opposed to a rehearing, on previous  

proceedings, would be incorrect, unfair and wrong in law. The decision would  

lack the necessary rational connection to the purpose of the empowering  

provision, as provided in section 6 of PAJA.  

[16]  Counsel also submitted that there is a striking similarity between the powers of  

the Appeal Board and those of an appeal court in section 22 of the Supreme  

Court Act. As a matter of principle relating to an appeal court in receiving  

further evidence are of equal application to section 50(9) because there is an  

overriding reluctance to re-open a trial4 and the discretion to allow further  

evidence must be exercised is inherent the principle that there should be an  

end to litigation.5  

 H.  First respondent's submission 

[17] On behalf of the fIrst respondent, Mr Epstein SC submitted that upon a proper  

interpretation of section 50, and in its context, the appeal that contemplated in  

4 S v De Jager 1965 2 SA 612 (A) at 613A-E  
5 MFV Kapitan So/yanik Ukrainian-Cyprus Insurance Co and Another v Namack International (Pty) Ltd 
1999 2 SA 926 (NmHC) at 932B-I  
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section 50(3) is an appeal in the wide sense6 since there is no duty to keep a  

record. This certainly militates against the narrow sense that it is an appeal in  

the ordinary strict sense.7 Once it is determined that a section 50(3) appeal is  

an appeal in the wide sense then it is axiomatic that witnesses may be  

summoned and further evidence may be lead. Moreover, as a rehearing, the  

Appeal Board would not be confined to the well-known principles which must  

apply before a court will accede to an application of a litigant desirous of  

leading further evidence upon appeal.8  

 L  Interpretation of section 50(9)  

[18] The power of the Appeal Board to summon witnesses is in section 50(9). It is  

similar to the power of the High Court to summon witnesses.  

 [19]  This Court must endeavour to construe the language or words used in the  

enactment in the context in which they appear in the statute.9 It has been  

emphasised that the meaning of words be construed by the context rather than  

by what may be their strict etymological sense or their popular meaning 

independent of the context.10  SCHREINER, JA in Jaga v Donges NO,ll  

expounded the principle that any attempt to ascertain the plain or ordinary  

grammatical meaning of words must include a reference to the context in  

which they are used.  

6 See: Golden Arrow Bus Services v Central Road Transportation Board 1948 3 SA 918 (A) at 924; Tikly 
v Johannes NO and Others 1963 2 SA 588 (1) at 590-593  
7 See: Commercial Staffs (Cape) v Minister of Labour and Another 1946 CPD 632 at 638-641  

8 Colman v Dunbar 1933 AD 141 at I6I-I62; Simaan vSouth African Pharmacy Board 1982 4 SA 62 (A) at 
79; Loomcraft Fabrics CC v Nedbank Ltd 1996 I SA 812 (A) at 8241-825D. See also Erasmus Superior 
Court Practice AI-56  
9 Pillai vAutoProtection Insurance Co Ltd 1964 1 SA 113 (D) at 116  
10 S v Coetzee 1964 3 SA 553 (N)  
II 1950 4 SA 653 (A)  
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[20] The applicant seeks to confine the power of the Appeal Board to no more than that 

of an Appeal Court in section 22 of the Supreme Court Act. However, Mr 

Epstein rightly submitted that there is no interpretive basis for reading the words 

appeal court after "high court" in section 50(9). In conducting an interpretive 

analysis of the sub-section and, within context, it is highly relevant that the MSA 

specifically states that the Appeal Board has the power to summon witnesses 

''for the purpose of ascertaining any matter relating to the subject of its 

investigation'~ The significance of this is that it is clear that the Appeal Board 

has an investigative role. It is not merely to hear an appeal in the ordinary strict 

sense but the MAS contemplates that the Appeal Board engages in an 

investigation when and if necessary. 

 

[21] There is no reason to confine the words "High Court" to an Appeal Court 

because, first, section 22 of the Supreme Court Act applies not only to High 

Court appeals but also to appeals to the Supreme Court of Appeal.  Secondly, 

section 50(10) of MSA provides for the manner of service of a summons for the 

attendance of a witness or the production of any object of evidence to be the 

same as that issued for the attendance of witnesses at a "criminal trial in a High 

Court".  Thirdly, section 50(12) refers to witness fees payable in accordance with 

those applicable to a witness summoned to attend to give evidence "at a criminal 

trial in a High Court".  The significance of this is clear when regard is had to 

section 186 of the Criminal Procedure Act 51 of 1977 as amended.  This section 

provides that the court may at any stage of criminal proceedings subpoena or 

cause to be subpoenaed any person as a   
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witness at such proceedings, and a court shall so subpoena a witness or so  

cause a witness to be subpoenaed if the evidence of such witness appears to  

the court essential to the just decision of the case. In criminal matters, there is  

an investigatory side to the duties of a judge.12  Fourthly, there is continuous  

reference in section 50 to the "evidence". This evidence is to both oral  

evidence and evidence obtained duces tecum. The reference to evidence does  

not occur as an exception but is rather a theme running through this section  

that clearly indicates that the Appeal Board is a forum which hears evidence,  

not only in exceptional cases.  

[22] In the process of interpretation, general words and expressions should be given  

an unrestrictive meaning.13 A strict adherence to the ordinary meaning of the  

words in section 50(9) would not defeat the manifest or constructive aim of  

the legislature and therefore there is no reason to depart from the meaning 

indicated by the ordinary literal interpretation.14  

[23] Further, the interpretation of the statute must be undertaken in context.  

Section 48 deals with an appeal to the Council. This includes an appeal from a  

hearing of the Disputes Committee. The Council may for the purposes of an  

appeal request any person who in its opinion may be able to give material  

information concerning the subject of the appeal to appear before it at a time  

and place specified in the written request and to be examined. It may  

administer an oath and may call any person present at the hearing of the appeal  

12 See: R v Gani 1958 1 SA 102 (A)  
13 See: BulawayoMunicipality v Bulawayo Water Works Ltd 1915 CPD 435 at 443; Oberholzer v 
Johannesburg City Council 1951 4 SA 115 (T) at 118A  
14 See: Seluka v Suskin & Salkow 19121PD 258 at 281  
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as a witness and examine him/her. However, no powers of subpoena are given to 

the Council. This should be contrasted to the powers given to the Appeal Board 

to summon witnesses, with particular reference to service in the same manner as 

a summons for the attendance of a witness at a criminal trial in a High Court 

(section 50(10)), the requirement that a witness shall, if required to do so by the 

chairperson of the Appeal Board, before giving evidence take an oath (section 

50(11)), and the payment of witness fees to a person subpoenaed on the same 

basis as a witness summoned to give evidence at a criminal trial in a High Court 

(section 50(12)).  

[24] Thus, in context it is envisaged that ultimately evidence can be compelled under 

oath. However, the procedure to compel such evidence can only take place at the 

appeal stage in terms of section 50, there being no other machinery at the 

Disputes Committee stage or the appeal to Council stage. Therefore, the failure 

to call a witness at any of the other stages in the process culminating in the 

appeal to the Appeal Board does not preclude the Appeal Board from 

summoning such witnesses to give evidence. There is nothing to preclude the 

Appeal Board, in the process of its investigation, from recalling a witness who 

has already given evidence during any of the prior stages in the process.  

[25] At the hearing before the Appeal Board, the second respondent's attorney envisaged 

that evidence could be led before the Appeal Board. This appears from 

paragraphs 22.2 and 22.3 of the founding affidavit where the applicant refers to 

the adverse inference that the Disputes Committee drew against the  
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complainant. The chairperson raised the fact that the complainant's neither father 

nor Naidoo had testified on matters relevant to the significant time lapse between 

the date on the application being 1 August 1999 and the date of receiving the 

application by Profmed on 9 November 1999. The deponent to the applicant's 

founding affidavit states that the chairperson warned of the possibility of an 

adverse inference against the complainant for failing to call Naidoo and records 

that the complainant's attorneys suggested that it was incumbent upon the 

Disputes Committee to summon Naidoo to give evidence. The deponent also 

quotes from page 456 of the transcript where the complainant's attorneys stated: 

"If we get an adverse hearing he'll have to be subpoenaed ultimately at the level 

of a higher tribunal ... "  

[26] Under the circumstances, the central factual issue in the appeal concerns the time 

when the application for membership of the applicant was furnished to the 

applicant. In this regard, the application form was dated 1 August 1999. An 

affidavit deposed to by Naidoo was not admitted to evidence but in that 

affidavit, Naidoo stated that he picked up the application at the end of August

and dropped it off the next day. However, the application form only reached the 

applicant's Durban offices on 9 November 1999. As part of "ascertaining this 

central issue", which issue is the subject of the Appeal Board's investigation, 

accordingly, it properly exercised its power in terms of section 50(9) to call 

Naidoo to give evidence. The Appeal Board was and is entitled to call Naidoo to 

give evidence and therefore the review fails.  

 J.  Costs 
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[27] Counsel on behalf of the applicant and the first respondent submitted that costs  

should be awarded for the employment of two counsel on both sides. This  

review application concerns matters of importance to Profmed and the second  

respondent. In my view, this is certainly an exceptional case involving issues  

of interpretation, which is complex and therefore warrants the employment of  

two counsel.  

 K.  Result 

 [2]  The following order is made: the review application is dismissed with costs  

including the costs of two counsel. 
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