
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 
Simon Prophet v The National Director of Public Prosecutions: In Re 
Erf 14241, Cape Town, Situated at 54 Balfour Street, Woodstock 
CCT56/05 
      Hearing date: 7 March 2006; 10 May 2006 
 

MEDIA SUMMARY 
 
The following explanatory note is provided to assist the media in reporting this case and is not 
binding on the Constitutional Court or any member of the Court. 
 
On 10 May 2006, the Constitutional Court heard an application for leave to appeal 
against the judgment of the Supreme Court of Appeal (SCA) upholding a forfeiture order 
granted by the Cape High Court. The case arises out of the alleged manufacture of 
methamphetamine, a drug colloquially referred to as “tik”, in a mini-laboratory on 
residential premises in the Western Cape. 
 
The Court’s decision referred to social problems caused by the manufacture and use of 
drugs, and the alarming rise in their trade, use and production. This undermines the 
legitimate economy, threatens national stability and security, and impacts adversely on 
people’s health, welfare and safety. One of the measures intended to counteract these 
problems is the Prevention of Organised Crime Act (the POCA), which allows, among 
other things, for the forfeiture of property that is found to be an instrumentality of an 
offence. 
 
The applicant is the owner of the house (property) which is the subject matter of this 
litigation. During December 2000 members of the South African Police Service (SAPS) 
entered and searched his property on the strength of a search warrant based on a 
reasonable suspicion that the applicant had committed offences in terms of the Drugs and 
Drug Trafficking Act. He had allegedly manufactured or attempted to manufacture 
prohibited substances on his property. Several rooms in the house were found to have 
been used for what appeared to be the manufacture of drugs. Prohibited substances and 
other items that could be used for manufacturing “tik” were found on the property and 
seized. The applicant, together with his co-accused, were arrested and charged in the 
Magistrates’ Court and subsequently acquitted. 
 
In consequence of the search and the discovery, the Cape High Court, upon application 
by the respondent, granted a preservation order, and subsequently an order for a forfeiture 
of the property to the State in terms of Chapter 6 of the POCA, on the basis that the 
property was an instrumentality of an offence. The applicant unsuccessfully appealed to 
the SCA. 
 
The applicant then applied to this Court for leave to appeal against the judgment of the 
SCA. The main issue raised was the constitutional validity of Chapter 6 of the POCA. He 



argued that certain sections of the POCA violated his rights to dignity, privacy, fair trial, 
to remain silent, to be presumed innocent and not to be arbitrarily deprived of property. 
These constitutional attacks were all raised for the first time in this Court. 
 
The applicant further contended that the forfeiture order amounts to a verdict of guilty 
despite the fact that he had been acquitted in the Magistrates’ Court. He challenged the 
admission of evidence which was excluded by the Magistrate at the criminal trial on the 
basis that the search warrant had been improperly issued and the search of the property 
was thus unlawful. The applicant challenged the decision of the SCA that it could not 
interfere with the forfeiture order unless the applicant proved that the forfeiture was 
“significantly disproportionate”. He challenged, further, the simultaneous institution of 
civil and criminal proceedings on the basis that it prejudiced his right to a fair trial. The 
respondent opposed the application for leave to appeal on all of these grounds.   
 
Nkabinde J refused to consider the constitutional challenges to Chapter 6 of the POCA as 
the applicant had not raised these before the SCA and had neither filed an application for 
direct access, nor joined the Minister of Justice as he should have done. However, writing 
for a unanimous Court, she granted the application for leave to appeal on various 
grounds, including the issue of whether the forfeiture of the applicant’s property was 
constitutionally valid. 
 
She held that evidence gathered in a manner that violates entrenched rights could, in 
appropriate cases, be excluded, but that in the present case the applicant had in the SCA 
abandoned the attack on the validity of the search of the property and the admissibility of 
the evidence yielded by it. The applicant could thus not assail the SCA’s decision on the 
issue. As the applicant had never contended, either in the SCA or in this Court, that the 
simultaneous institution of the civil and criminal proceedings would be prejudicial to 
him, Nkabinde J held that he had not shown the proceedings to be unfair. The fact that he 
had been acquitted of criminal charges on various grounds in the Magistrates’ Court did 
not mean that forfeiture under the POCA could not be effected if the evidence showed on 
a balance of probabilities that the property had been used as an instrument of crime. 
 
Nkabinde J agreed with the findings and decision of the SCA to the effect that the 
applicant’s property was adapted in almost every single room to facilitate the 
manufacturing of drugs: that the house was not merely incidental to the commission of 
the offence, and that the forfeiture was thus neither disproportionate nor significantly 
disproportionate given the nature of the offence (drug dealing and/or drug manufacturing) 
and the extent to which the property was instrumental. She concluded that the forfeiture 
of the applicant’s property did not constitute arbitrary deprivation of property, and 
accordingly dismissed the appeal. 


