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INTRODUCTION 

1. This supplementary written argument arises from the application by Simon 

Prophet (‘Prophet’) for the admission in evidence of three documents in 

terms of rule 31(1) of the rules of this Court, namely: 

1.1. the affidavit by Michael Alan Smith dated 28 February 2006 (‘the 

Smith affidavit’)1; 

1.2. the transcript of the second criminal trial of Prophet and his two co-

accused in the Regional Division of the Cape Town Magistrates’ 

Court (‘the Regional Court’), presided over by Mr H J le Roux, 

which started on 17 November 2004 and ended with the acquittal of 

the accused on 8 April 2005 (‘the second criminal-trial transcript’)2; 

and 

1.3. a letter by the Director of Public Prosecutions of the Cape of Good 

Hope (‘DPP’) to the Senior Public Prosecutor in the Cape Town 

 
1  Smith pp. 1055-1056.  The NDPP has paginated but not bound into additional volumes 

the materials which have been delivered after the bound volumes of the record were 
delivered.  An index accompanies these heads 

2  Second criminal trial pp. 870-1052 
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Magistrates’ Court (‘SPP’) dated 26 May 2005 (‘the DPP’s letter’)3. 

2. In what follows, in relation to each document we deal first with the 

question whether it should be admitted and thereafter (in the alternative) 

with the NDPP’s answer to the evidence it contains. 

THE SMITH AFFIDAVIT 

3. There are six reasons why this affidavit should not be admitted. 

4. First, rule 31(1) provides that the factual material must be ‘relevant to the 

determination of the issues before the Court’.  The Smith affidavit deals 

with the synthesis of methamphetamine from 1-phenyl-2-propanone and 

methylamine.  That is a factual issue not relevant to the determination of 

the constitutionality of the instrumentality-forfeiture provisions of 

Chapter 6 of the POCA, which is the constitutional question now raised by 

Prophet and the foundation of his application for leave to appeal to this 

Court against the decision of the Supreme Court of Appeal (‘SCA’)4. 

5. Secondly, rule 31(1) further provides that the factual material must ‘not 

specifically appear on the record’.  However, in three affidavits in the 

 
3  DPP letter pp. 831-837 
4  Prophet vol. 7 p. 651 para 1.1 
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record – the first two being in the NDPP’s founding papers and the last one 

being in the NDPP’s replying papers – Venter dealt with the synthesis of 

methamphetamine from 1-phenyl-2-propanone and methylamine5.  

Moreover, in his answering affidavit in the record Prophet dealt with the 

relevant paragraphs in Venter’s first two affidavits6. 

6. Thirdly, there is no explanation in the notice of motion for the admission of 

the new materials (the notice of motion includes argument)7 or in Prophet’s 

affidavit dated 15 March 2006 in support of the application8 as to why he 

did not adduce the evidence in the Smith affidavit in the Cape High Court 

or the SCA.  Prophet was duty bound to provide a proper and satisfactory 

explanation as to why the information contained in the affidavit was not 

tendered earlier, i.e. an explanation that negatives bad faith or culpable 

remissness as the cause of the information not being put before a court at an 

earlier stage9.  In Prophet’s supporting affidavit dated 15 March 200610 he 

does not refer to the Smith affidavit at all.  When Prophet delivered the 

Smith affidavit on 6 March 2006 (the eve of the hearing on 7 March 2006), 
 

5  See Venter vol. 1 pp. 30 to 31 paras 6.1 and 6.2, Venter vol. 2 pp. 143 to 145 para 8 and 
Venter vol. 5 pp. 371 to 374 paras 7 to 11 

6  See Prophet vol. 3 pp. 210 to 211 paras 64 to 66 and pp. 218 to 221 paras 82 to 95 
7  Prophet notice of motion pp. 1066-1070 
8  Prophet 15/3/06 pp. 1071-1075 
9  Transvaal Racing Club v Jockey Club of South Africa 1958 (3) SA 599 (W) 604C; 

Cohen NO v Nel and Another 1975 (3) SA 963 (W) 966B 
10  Prophet 15/3/06 pp. 1071-1075 
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it was not accompanied by any affidavit explaining its very late delivery.  

We point out that the commissioner of oath’s stamp indicates that the Smith 

affidavit was made on 26 or 28 January 2006 (the stamp is indistinct)11. 

7. Fourthly, it appears from the argument in the notice of motion under the 

heading ‘The affidavit of Michael Allan (sic) Smith’12 that Prophet’s aim in 

adducing the Smith affidavit is to undermine the SCA’s finding that when 

the police searched Prophet’s house he was busy manufacturing 

methamphetamine.  That finding concerns a purely factual matter, not a 

constitutional matter or an issue connected with a constitutional matter.  

Where, as here, no constitutional right is engaged, a challenge to a decision 

of the SCA on the basis only that it is wrong on the facts, is not a 

constitutional matter13.  In the present case the problem is compounded by 

the fact that the evidence to support Prophet’s attack on the SCA’s decision 

had not been adduced when the SCA determined the matter. 

8. Fifthly, the evidence in the Smith affidavit is obviously intended to be 

controversial, given Venter’s repeated statements that Prophet was busy 

manufacturing methamphetamine.  Rule 31 has no application where the 

 
11  Smith p. 1056 
12  Prophet notice of motion p. 1069 
13  S v Boesak 2001 (1) SA 912 (CC) para 15(a); Rail Commuters Action Group and Others 

v Transnet Ltd t/a Metrorail and Others 2005 (2) SA 359 (CC) para 52 
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facts sought to be canvassed are disputed or, as has happened here, are 

intended to give rise to a dispute (a matter dealt with below)14.  As Prophet 

has not relied on rule 30 and s 22 of the Supreme Court Act 59 of 1959, it is 

not necessary to consider at any length whether leave to receive further 

evidence under those provisions should be granted.  For the present suffice 

it to say the following15:  Prophet has failed to put up any reasons, let alone 

compelling reasons, for the introduction of the additional evidence in the 

Smith affidavit in his intended appeal to this Court;  the absence of a 

reasonable explanation for its late filing is an important factor;  the 

tendering of affidavits on appeal in this Court only days before an appeal 

hearing, is an unacceptable practice which must be discouraged;  and 

because this Court is a multi-member court and a court of last instance, it 

will only permit the introduction of additional evidence on appeal where 

there are compelling reasons to do so, which are palpably absent here. 

9. Finally, Prophet has never told any of the courts which have been seized of 

this matter what in fact he was doing when the police raided his house.  For 

example, in his application for leave to appeal to this Court Prophet gives 

an account, in numbered paragraphs, of ‘[t]he facts upon which [he] 

 
14  Prince v President, Cape Law Society, and Others 2002 (2) SA 794 (CC) paras 10 and 98; 

Rail Commuters Action Group, supra, paras 37-38 
15  Rail Commuters Action Group, supra, paras 39-47 
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relies’16.  However, as in the courts below, Prophet does not take this Court 

into his confidence17.  Prophet’s attempt now to adduce the evidence in the 

Smith affidavit is simply the latest of a series of attacks on the inferences 

drawn by the NDPP from his (the NDPP’s) witnesses’ evidence about:  the 

course of events that led to the search of Prophet’s house;  the behaviour of 

Prophet and Nicola Daniels shortly before and during the search;  and the 

chemical substances and apparatus found at Prophet’s house during the 

search.  The previous attacks were made in Prophet’s affidavits in the Cape 

High Court proceedings and his later affidavits in the applications for leave 

to appeal to the SCA and this Court.  In the circumstances, we are 

constrained to submit that Prophet’s belated attempt to have the Smith 

affidavit admitted in evidence in this Court is not a step taken in good faith. 

10. Even if the additional evidence in the Smith affidavit were admitted, it 

would not in fact take the matter any further.  Smith’s main point appears to 

be that there is an intermediate product between the combination of 1-

phenyl-2-propanone and methylamine, and the ultimate production of 

methamphetamine.  As appears from the affidavit of Venter18, the relevant 

 
16  Application for leave vol. 7 pp. 656-658 
17  See in particular the facts asserted in vol. 7 p. 657 paras 8-12 
18  Venter pp. 1118-1126 
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intermediate product was described in Venter’s first affidavit19 and the 

ultimate reaction (the Leuckart reaction) (which produces 

methamphetamine) was referred to in Venter’s replying affidavit20.  All the 

requisite substances were found in Prophet’s house and the apparatus 

needed for the process was present and in use.  As Venter further explains, 

what Smith fails to mention is that the intermediate step he (Smith) 

describes21, like the intermediate step Venter described in his first affidavit, 

forms part of one of many ways of synthesizing methamphetamine.  The 

method referred to by Smith does not include the Leuckart reaction 

described in the article by Verweij22 quoted by Smith (in the last paragraph 

on the first page of his affidavit). 

THE SECOND CRIMINAL-TRIAL TRANSCRIPT 

11. Prophet contends that the criminal-trial transcript is admissible in terms of 

rule 31(1) of the rules of this Court because it is an official document and 

its reflection of the second criminal trial is common cause or otherwise 

uncontrovertible23.  With specific reference to the presiding magistrate’s 

 
19  Venter vol. 1 p. 31 para 6.2 
20  Venter vol. 5 p. 381 para 30 
21  In the second and third paragraphs following the number 3 on the first page of his 

affidavit: Smith p. 1055 
22  Annexure CHV4 pp. 1139-1141 
23  Prophet notice of motion p. 1067 lines 4-10 
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judgment acquitting the accused, Prophet accepts that the magistrate’s 

‘findings … may be debatable’24.  Prophet however emphasizes that given 

the DPP’s decision not to appeal against the magistrate’s decision, his 

‘judgment remains final’25. 

12. The NDPP accepts that the criminal-trial transcript is largely an accurate 

reflection of the criminal proceedings.  Such errors as have been found are 

not material26. 

13. If Prophet’s sole aim with the application for the admission into evidence of 

the criminal-trial transcript and the DPP’s letter was to prove to this Court 

that the magistrate ruled that the search warrant was invalid, that he was 

acquitted and that the DPP thereafter decided not to appeal, the present 

application for the admission of the lengthy criminal-trial transcript and the 

DPP’s letter would have been entirely unnecessary and the application 

should be refused for that reason alone.  In Prophet’s application for leave 

to appeal to this Court he repeatedly stated that he was acquitted27.  Prophet 

also stated that he was acquitted because the magistrate found the search 

 
24  Prophet notice of motion p. 1067 line 13 
25  Prophet notice of motion p. 1067 line 14 
26  Mopp p. 1094 para 15 
27  Prophet application for leave to appeal vol. 7 p. 651 para 2 lines 21-22, p. 652 lines 19-

20, p. 653 para 3 line 15 
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and seizure to be unconstitutional28, and that the DPP had decided not to 

appeal against the acquittal29.  None of those statements were disputed in 

the NDPP’s answering affidavit in the application for leave to appeal.  On 

the contrary, the NDPP confirmed that Prophet had been acquitted and that 

this fact was also mentioned by counsel during the hearing in the SCA30. 

14. It is however clear from Prophet’s ‘notice of motion’ and his supporting 

affidavit dated 15 March 2006, that he hopes to achieve far more than 

simply proving his acquittal by the magistrate and the DPP’s decision not to 

appeal.  Although we have experienced some difficulty in understanding 

his submissions, it seems that Prophet has five, wider aims with his 

application to have the criminal-trial transcript admitted.  Prophet contends 

that: 

14.1. The criminal-trial transcript will assist this Court in determining the 

constitutionality of the search and seizure operation conducted at the 

property in question, which is ‘the essential question’31. 

14.2. The criminal-trial transcript will assist this Court in determining 

 
28  Prophet application for leave to appeal vol. 7 p. 653 para 3 lines 13-15 
29  Prophet application for leave to appeal vol. 7 p. 653 lines 15-16 
30  Mopp vol. 8 p. 684 lines 19-26 
31  Prophet notice of motion p. 1068 lines 13-17 
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whether the SCA was correct to say that Prophet and his co-accused 

were acquitted on a technicality32. 

14.3. The criminal-trial transcript ‘should be the sole yardstick by which it 

should be measured whether an offence has been committed’33 and 

by which Prophet’s ‘culpability or otherwise’ should be 

determined34.  We understand these averments to mean that the 

criminal-trial transcript should replace the affidavit evidence 

adduced on both sides in the proceedings in terms of Chapter 6 of 

the POCA regarding the commission of the offence. 

14.4. The criminal-trial transcript shows ‘the manifest inequity that 

prevails when an Accused is simultaneously faced with a criminal 

trial in relation to the suspected commission of an offence as well as 

forfeiture proceedings in the same regard’35. 

14.5. The criminal-trial transcript shows that motion proceedings in terms 

of Chapter 6 of the POCA are not a proper and fair way to determine 

whether any property has been an instrumentality of an offence.  

 
32  Prophet notice of motion p. 1067 lines 19-22 
33  Prophet notice of motion p. 1068 lines 3-4 
34  Prophet notice of motion p. 1068 18-19 
35  Prophet notice of motion p. 1068 line 25 to p. 1069 line 2 
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This, Prophet says, buttresses his argument that the use of the 

provisions of Chapter 6 of the POCA infringed his rights enshrined 

in s 34 of the Constitution36. 

15. In what follows, we shall deal as briefly as possible with each of these 

aims, with reference to the paragraphs above in which they are summarised. 

16. Ad paragraph 14.1 above: 

16.1. Far from being ‘the essential question’ in the SCA, Prophet did not 

persist with his attack on the validity of the warrant authorising the 

search of his property and the admissibility in the asset forfeiture 

proceedings of the evidence yielded by the ensuing search.  The 

NDPP explained this in the answering affidavit in Prophet’s 

application for leave to appeal to this Court37.  We should however 

add the following to that explanation.  In a footnote in Prophet’s 

counsels’ heads of argument in the SCA, they contended that both 

the application for the search warrant and the warrant itself were 

defective38.  In his main oral argument in the SCA, Prophet’s 

counsel did not make any submissions about the validity of either the 

 
36  Prophet notice of motion p. 1068 lines 7-12 
37  Mopp vol. 8 p. 683 para 15 lines 2-4 and p. 685 para 18 
38  Vol. 8 p. 736 footnote 10 
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application for the search warrant or the warrant itself39.  In reply, 

Prophet’s counsel said that the reason why the magistrate had 

acquitted Prophet and his co-accused was that the search of 

Prophet’s house was defective40.  Prophet’s counsel added however 

that the legality of the search was not being challenged in the SCA41.  

We accordingly submit that having abandoned in the SCA his attack 

on the validity of the warrant authorising the search of his property 

and the admissibility in the asset forfeiture proceedings of the 

evidence yielded by the ensuing search, Prophet cannot now raise it 

as a ground of appeal to this Court against the decision of the SCA.  

If that submission is upheld Prophet’s reason for the admission of 

the criminal-trial transcript summarised in paragraph 14.1 above, 

will fall away. 

16.2. In any event, even if the constitutionality of the search and seizure 

could now be raised as a ground of appeal to this Court, the 

criminal-trial transcript cannot be admitted under rule 31(1) of the 

rules of this Court in relation to that issue.  As explained in 

paragraph 5 above, rule 31(1) provides that the factual material must 

 
39  Mopp p. 1097 para 19.1 
40  Mopp p. 1097 para 19.1 
41  Mopp p. 1097 para 19.1 
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‘not specifically appear on the record’.  However, in a number of 

affidavits in the record the parties dealt with the constitutionality of 

the search and seizure42.  Moreover, as appears from these passages, 

the questions whether the search and seizure were constitutional and 

whether the evidence thus obtained should be admitted in the asset 

forfeiture proceedings, are obviously controversial.  As stated in 

paragraph 8 above, rule 31 has no application where the facts sought 

to be canvassed are disputed or, as has happened here, give rise to a 

dispute. 

17. Ad paragraph 14.2 above: 

17.1. Whether or not Prophet and his co-accused were convicted or 

acquitted in their criminal trial is irrelevant and can have no bearing 

on the forfeiture order granted by the Cape High Court and 

confirmed by the SCA.  From the perspective of any judge dealing 

with a forfeiture application under the POCA, the findings of the 

magistrate or judge presiding in a related criminal trial are irrelevant 

because they amount to an opinion on a matter which the judge in 

 
42  See especially Smit vol. 1 p. 18 para 4.7; Prophet vol. 3 pp. 183-185 paras 28.1 to 28.13; 

Smit vol. 4 pp. 348-352 paras 6-15; Januarie vol. 5 pp. 401-403 
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the forfeiture application himself or herself has to decide43.  In 

addition, s 50(4) of the POCA provides, amongst other things, that 

the validity of a forfeiture order is not affected by the outcome of 

criminal proceedings in respect of an offence with which the 

property concerned is in some way associated. 

17.2. That said, the criminal-trial transcript shows that the reasons why 

Prophet and his co-accused were acquitted were that the magistrate 

ruled that the search warrant was invalid44, that the ensuing search 

was unlawful45, that none of the evidence obtained during the search 

should be admitted46 and, consequently, that the prosecutor was not 

at liberty to ask for a conviction47 and there was no evidence against 

the accused48.  The acquittal was thus not the result of the magistrate 

weighing the evidence adduced by the prosecution and any evidence 

adduced by the accused and finding that there was a reasonable 

 
43  Hollington v F Hewthorn & Co Ltd [1943] 2 All ER 35 (CA) 40D (‘on the trial of the 

issue in the civil court, the opinion of the criminal court is … irrelevant’), which applies 
in this country because of s 42 of the Civil Proceedings Evidence Act 25 of 1965 (see 
Groenewald NO and Another v Swanepoel 2002 (6) SA 724 (E) 727D-E; Hassim (also 
known as Essack) v Incorporated Law Society of Natal 1977 (2) SA 757 (A) 764E-
765E); Society of Advocates of South Africa (Witwatersrand Division) v Rottanburg 
1984 (4) SA 35 (T) 38A-D 

44  Second criminal-trial transcript p. 1033 lines 4-5 
45  Second criminal-trial transcript p. 1033 lines 5-7 
46  Second criminal-trial transcript p. 1033 line 26 to p. 1034 line 5 
47  Second criminal-trial transcript p. 1050 line 12 
48  Second criminal-trial transcript p. 1051 lines 6-7 
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doubt about the accused’s guilt. 

17.3. Moreover, the reasons given by the presiding magistrate for his 

ruling that the search warrant was invalid, are, with respect, 

illustrative of the ‘sometimes technical rigour and exactitude’ with 

which our courts scrutinise search warrants49.  The presiding 

magistrate’s reasons50 are as follows: 

17.3.1. The printed form51 addressed the warrant ‘to all police 

officials’ instead of a named police official52. 

However, we submit that what in fact happened was that 

the police official who applied for the warrant (Captain 

Smit) was the person who led the search and seizure 

operation several hours later53.  This was clear to the 

magistrate to whom the application was made and who 

issued the warrant (Magistrate Swart)54.  The fact that the 

warrant was addressed ‘to all police officials’ is thus a fact 

 
49  Powell NO and Others v Van Der Merwe NO and Others 2005 (5) SA 62 (SCA) para 50 
50  Second criminal-trial transcript p. 1026 line 6 to p. 1033 line 7 
51  Vol. 1 p. 25 
52  Second criminal-trial transcript p. 1028 lines 8-9 and 14-17 
53  Second criminal-trial transcript p. 888 lines 14-18 and p. 895 lines 17-22 
54  Swart p. 1189 para 9 
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of limited practical significance.  What is more, when 

Captain Smit55 applied for the warrant and when 

Magistrate Swart granted it, they used the printed search 

warrant form (J51), which reflected the generally-accepted 

interpretation in official circles at the time, of ss 21(1) and 

(2) of the Criminal Procedure Act 51 of 1977.  Moreover, 

both of them were unaware of the requirement that an 

identified police official should be named and should act 

throughout – as Magistrate Swart explains56, this 

requirement was enunciated in a High Court judgment 

handed down eight months after the warrant had been 

issued. 

17.3.2. The presiding magistrate’s second reason is that the key 

words in the annexure to the warrant57 were ‘Alle 

chemiese stowwe’ and ‘Alle dwelms’ instead of only drugs 

prohibited by the Drugs and Drug Trafficking Act 140 of 

199258. 

 
55  Smit p. 1168 para 6.1; Swart p. 1178 para 5 to p. 1179 para 6 
56  Swart pp. 1179-1180 para 7 
57  Vol. 1 p. 26 
58  Second criminal-trial transcript p. 1028 line 27 to p. 1030 line 1 
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However, we respectfully point out that that the quoted 

phrases derive from Captain Smit’s affidavit in support of 

the application for the search warrant, in which he said 

that the application flowed from an investigation into ‘die 

invoer van chemiese middele wat aangewend kan word in 

die vervaardiging van dwelms’59.  When the quoted 

phrases and the words ‘die vervaardiging van dwelms’ in 

the annexure are read with the references to ‘an offence’ 

in the three marked options on the printed form60, it is 

reasonably clear that the warrant relates to illegal drugs 

and chemicals which are concerned in or may afford 

evidence of the manufacturing of illegal drugs. 

Moreover, as Captain Smit explains61, when dealing with 

the investigation of clandestine laboratories, it would 

serve no purpose to apply for a search warrant specifying 

only chemicals or drugs prohibited by the Drugs Act.  

Many chemical substances used in clandestine 

laboratories to manufacture illegal drugs, are not in 

 
59  Vol. 4 p. 367 para 2 
60  Vol. 1 p. 25 paras (b), (e) and (h) 
61  Smit p. 1170 para 7.2 
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themselves prohibited by the Drugs Act.  They provide 

evidence of the operation of a clandestine drug laboratory.  

The chemical substance imported in the present case 

(phenylacetic acid) is not a prohibited substance in terms 

of the Drugs Act.  It is however a substance that is listed 

in Part II of Schedule 1 of the Drugs Act as one which is 

useful for the manufacture of illegal drugs.  Other non-

listed chemicals are also used to manufacture illegal 

drugs.  As Captain Smit also explains62, as different 

chemicals can be used in different combinations with 

different recipes to manufacture a variety of drugs, it is 

simply not possible to anticipate and specify all the 

chemicals and possible drugs that may be present or can 

be manufactured. 

Finally in this regard, as Magistrate Swart explains63, it 

was clear from the contents of the Captain Smit’s 

affidavit, the search warrant sought and the annexure 

thereto, that the suspected offence was the unlawful 

manufacturing of drugs. 

 
62  Smit pp. 1170-1171 para 7.3 
63  Swart p. 1182 para 12 
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17.3.3. The presiding magistrate’s third reason is that the warrant 

authorised a search during the day or the night, but there 

was no urgent need for a search during the night64. 

However, as the presiding magistrate himself said, the 

search was conducted during the day.  The fact that the 

warrant authorised the search during both the day and the 

night is thus a fact of no practical significance. 

Moreover, as Captain Smit explains65, when he applied for 

the search warrant during the morning of 31 January 2001 

he thought it would probably be executed during the 

course of that day, but he could not exclude the possibility 

that Prophet could leave his home prior to his arrival with 

the search warrant and only return after sunset – it is clear 

that Captain Smit wanted to catch Prophet in the act of 

manufacturing illegal drugs.  Magistrate Swart has added66 

that he authorised a night-time search because Captain 

 
64  Second criminal-trial transcript p. 1030 lines 2-13; see also Smit p. 1171 para 8 (the 

search was conducted at about 11h00). 
65  Smit p. 1171 para 8 
66  Swart p. 1182 para 14 
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Smit’s affidavit in support of the search warrant67 tended 

to show that there had been activity at Prophet’s house 

during the preceding night – the lights had been on. 

17.3.4. The presiding magistrate’s fourth reason is that the 

commissioner of oaths did not commission the affidavit at 

Bellville as he stated in the stamp on the rear of the 

affidavit, but in Cape Town shortly before the affidavit 

was presented to the magistrate who issued the warrant68. 

As Captain Smit and Captain Januarie (the commissioner 

of oaths) explain69, what happened was the following: 

Captain Januarie started commissioning the affidavit in 

Bellville – he affixed his stamp and wrote in the place 

(Bellville) and the date 31 January 2001.  While doing so 

Captain Januarie was interrupted by Captain Smit, who 

asked Captain Januarie urgently to accompany him to 

Prophet’s house in Woodstock – Captain Smit needed to 

go there quickly because he had just received a report that 

Prophet was leaving.  They left forthwith, taking the 
 

67  Vol. 4 p. 367 para 6 
68  Second criminal-trial transcript p. 1030 line 23 to p. 1031 line 8 
69  Smit pp. 1172-1174 paras 10.1 to 10.3; January pp. 1185-1186 para 4 
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affidavit with them.  Once there, Captain Smit learned that 

Prophet had returned to his house after purchasing items at 

a pharmacy.  Captain Smit then decided to bring the 

application for a warrant.  It was then that he noticed that 

Captain Januarie had not completed the commissioning of 

the affidavit, he pointed this out to Captain Januarie who 

then filled in the time, his name and his other particulars, 

and signed it. 

Our principal submission is that it is necessarily implicit 

in the affidavit of Captain Smit70 that he in fact took the 

oath and signed the affidavit in Bellville, i.e. before 

Captain Januarie affixed the stamp etc and he and Captain 

Januarie left for Woodstock. 

We submit in the alternative that Captain Januarie’s 

failure to add ‘and Woodstock’ or ‘and Cape Town’ after 

‘Bellville’ is a triviality which can be ignored or that 

Captain Januarie substantially complied71 with the 

requirement in regulation 4(1) of the regulations 

 
70  Smit p. 1172 para 10.2; Januarie 1185-1186 para 4.1 
71  Cf Erasmus Superior Court Practice E2-2A 
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governing the administration of an oath or affirmation72 

that below the deponent’s signature the commissioner of 

oaths must state, amongst other things, the place of taking 

the declaration. 

17.3.5. The presiding magistrate’s fifth reason is that the 

commissioner of oaths (Captain Januarie) was not 

independent because he had been involved at an earlier 

stage with the investigation relating to the importation of 

the chemicals in question73. 

However, as explained by Captain Smit and Captain 

Januarie74, the latter was not a member of the investigation 

team in this investigation.  Captain Januarie’s role in 

relation to the investigation which culminated in the 

search and Prophet’s arrest was limited to accompanying 

Captain Smit to the airport when he first examined the 

suspect chemicals and again on the morning when Prophet 

 
72  GN R1258 of 21 July 1972, as amended (‘Below the deponent’s signature or mark the 

commissioner of oaths shall certify that the deponent has acknowledged that he knows 
and understands the contents of the declaration and he shall state the manner, place and 
date of taking the declaration’) 

73  Second criminal-trial transcript p. 1031 lines 9-21 
74  Smit p. 1174 para 10.4; Januarie 1186 para 4.2 
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was arrested.  Members of Captain Smit’s investigation 

team had been unavailable to do so at the time and 

standing instructions in the South African Narcotics 

Bureau prohibited members from working alone.  At the 

time he commissioned the affidavit, Captain Januarie was 

unaware that it was undesirable for members of a unit to 

commission affidavits made by other members of that 

unit. 

17.3.6. The presiding magistrate’s sixth reason is that improper 

information was given to the magistrate who issued the 

warrant because the only reason given by Captain Smit in 

his affidavit for his suspicion that the chemicals were 

being used in the manufacturing of drugs in the house at 

54 Balfour Street, Woodstock, was that the chemicals 

were imported without an end-user declaration and the 

necessary import permits, but there was no legal 

requirement for any such declaration or permit75. 

We respectfully point out that in his affidavit76 Captain 

 
75  Second criminal-trial transcript p. 1032 lines 3-27 
76  Vol. 4 p. 367 para 6; see also Smit p. 1175 para 11 
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Smit in fact gave three further reasons for his suspicion, 

namely: the fact that the chemicals were taken to a private 

dwelling not a laboratory; the lights of the house had been 

on the whole of the night of 30 and 31 January 2001, 

which gave rise to the suspicion that the drug 

manufacturing process had already begun; and the police 

had received information from several sources that there 

was a clandestine laboratory in Woodstock.  Magistrate 

Swart also questioned Captain Smit to clarify several 

issues arising from his affidavit, including the use to 

which the chemicals could be put and the way in which 

the package was delivered to Prophet (at night time, in a 

parking lot of a night club)77.  During Captain Smit’s 

testimony and cross-examination in Prophet’s second 

criminal trial, he repeatedly stressed that his suspicion that 

Prophet’s house was used as a clandestine laboratory was 

the result of the totality of circumstances, not any one 

isolated factor78. 

 
77  Smit p. 1175 para 11 
78  Second criminal-trial transcript pp. 891-892, p. 893 line 26 to p. 895 line 3, p. 907 line 24 

to p. 908 line 17, p. 916 lines 13-25; see also Smit p. 1175 para 12 



 
 

27

 
 

                                                

17.4. We respectfully submit therefore that, although the matter was not 

argued before the SCA, it was right to say that the accused were 

acquitted on a technicality. 

17.5. We would respectfully add that apart from the comments about the 

magistrate’s reasoning given above, what is noticeably absent from 

the criminal-trial transcript is any consideration of s 35(5) of the 

Constitution.  The magistrate did not consider whether the admission 

of the evidence obtained as a result of the invalid warrant would 

render the trial unfair or otherwise be detrimental to the 

administration of justice.  When asked by the prosecutor whether his 

ruling on the invalidity of the warrant and the ensuing search and 

seizure rendered that evidence inadmissible, without further ado the 

magistrate answered ‘Inadmissible, of course’79.  The approach 

adopted by the magistrate in the second criminal trial may be 

contrasted with that of the magistrate in the (aborted) first criminal 

trial80.  (We deal below (in the alternative) with the admissibility in 

the present case of the evidence obtained during the search and 

seizure, if it should be found by this Court that the validity of the 

search warrant is a matter properly before it and that the search 

 
79  Second criminal-trial transcript p. 1033 line 26 to p. 1034 line 5 
80  Vol. 6 pp. 514-517 
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warrant is indeed invalid on account of one or more of the technical 

defects discussed above.) 

18. Ad paragraph 14.3 above: 

Prophet’s startling contention that the criminal-trial transcript should 

replace the affidavit evidence adduced on both sides in the proceedings in 

terms of Chapter 6 of the POCA regarding the commission of the offence, 

is conclusive proof that what Prophet is in fact now seeking to do at this 

late stage, is to introduce a swathe of controversial evidence.  We reiterate 

that, as stated in paragraph 8 above, rule 31 has no application to evidence 

of that sort. 

19. Ad paragraph 14.4 above: 

19.1. We submit that there is no merit in Prophet’s contention that there is 

invariably a ‘manifest inequity’ when an accused in a criminal trial is 

also a respondent or defendant in civil proceedings arising from the 

same facts.  It is by no means a rare occurrence that an accused 

person in criminal proceedings is sued in parallel civil proceedings. 

19.2. That said, the present application for the admission of the lengthy 

criminal-trial transcript is entirely unnecessary to make this point.  In 
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Prophet’s last affidavit filed in the Cape High Court he applied 

(unsuccessfully) for a stay of the forfeiture proceedings until his 

criminal trial had been concluded because he was worried that he 

might be prejudiced if the forfeiture proceedings were to continue – 

he elaborated on the prejudice he might suffer81. 

19.3. These references also show that the criminal-trial transcript cannot 

be admitted under rule 31(1) of the rules of this Court in relation to 

the ‘manifest inequity’ issue.  As explained in paragraph 5 above, 

rule 31(1) provides that the factual material in question must ‘not 

specifically appear on the record’.  The issue has been canvassed by 

Prophet himself in an affidavit which is already in the record. 

19.4. Finally in this regard, there is nothing in the criminal-trial transcript 

to substantiate the ‘manifest inequity’ of the parallel proceedings to 

which Prophet refers. 

20. Ad paragraph 14.5 above: 

20.1. Prophet’s contention that motion proceedings are not a proper and 

fair way to determine whether any property has been an 

instrumentality of an offence reveals an apparent lack of 
 

81  Vol. 6 p. 500 para 17 and p. 504 para 31 to p. 507 para 39 
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understanding that the legal principles governing material disputes 

of fact in motion proceedings where final relief is sought, generally 

favour the respondent.  Ordinarily, the court will consider those facts 

alleged by the applicant and admitted by the respondent together 

with the facts as stated by the respondent to consider whether relief 

should be granted.  Where however a denial by a respondent is not 

real, genuine or in good faith, the respondent has not sought that the 

dispute be referred to evidence, and the court is persuaded of the 

inherent credibility of the facts asserted by an applicant, the court 

may adjudicate the matter on the basis of the facts asserted by the 

applicant.  Given that it is the applicant who institutes the motion 

proceedings, this rule is a fair and equitable one82. 

20.2. That said, once again the present application for the admission of the 

lengthy criminal-trial transcript is entirely unnecessary to make this 

point (misguided as it is) and there is nothing in the criminal-trial 

transcript to substantiate the point. 

21. If, despite our submissions above, the second criminal-trial transcript is 

admitted and this Court finds that the search warrant was indeed invalidly 

issued due to one or more of the technical deficiencies relied on by Prophet, 

 
82  Rail Commuters Action Group, supra, para 53 
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for the reasons set out below we submit that it would not be in the interests 

of justice to rule inadmissible in these (civil) proceedings the evidence 

obtained during the search and seizure operation. 

22. It is not clear whether a court has a discretion in a civil case to exclude 

improperly obtained evidence83.  It may however be an element of the right 

of access to courts in s 34 of the Constitution, which includes the right to a 

fair hearing84, that in civil proceedings a court has a discretion to exclude 

illegally or improperly obtained evidence or, at any rate, that the common 

law must be thus developed in terms of s 39(2) of the Constitution85.  

However, even if that is done, as explained by Brand J (as he then was) in 

Fedics86, there are differences between civil and criminal proceedings in 

this context: 

‘Without trying to formulate principles of general validity or rules of 

general application, the implications of these differences between criminal 
 

83  In Janit and Another v Motor Industry Fund Administrators (Pty) Ltd and Another 1995 
(4) SA 293 (A) 306H-307B the question was left open 

84  See generally De Beer NO v North-Central Local Council and South-Central Local 
Council and Others (Umhlatuzana Civic Association Intervening) 2002 (1) SA 429 (CC) 
para 11 

85  Protea Technology Limited and another v Wainer and others [1997] 3 All SA 594 (W) 
610g; Fedics Group (Pty) Ltd and Another v Matus; Fedics Group (Pty) Ltd and Another 
v Murphy and Others 1998 (2) SA 617 (C); Lotter v Arlow and Another 2002 (6) SA 60 
(T) 63I-65A; Waste Products Utilisation (Pty) Ltd v Wilkes and Others 2003 (2) SA 515 
(W) 549J-550C.  Cf Shell SA (Edms) Bpk en Andere v Voorsitter, Dorperaad van die 
Oranje-Vrystaat, en Andere 1992 (1) SA 906 (O) 916E-I, which pre-dated the interim 
Constitution 

86  Fedics Group, supra, para 92 
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and civil proceedings in the present context are, in my view, twofold.  On 

the one hand, the litigant who seeks to introduce evidence which was 

obtained through a deliberate violation of constitutional rights will have to 

explain why he could not achieve justice by following the ordinary 

procedure, including the Anton Piller procedure, available to him.  On the 

other hand, the Court will, in the exercise of its discretion, have regard to 

the type of evidence which was in fact obtained.  Is it the type of evidence 

which could never be lawfully obtained and/or introduced without the 

opponent's co-operation, such as privileged communications, or the 

recording of a tapped telephone conversation, or is it the type of evidence 

involved in this case, namely documents and information which the litigant 

would or should eventually have obtained through lawful means?  In the 

latter case, the Court should, I think, be more inclined to exercise its 

discretion in favour of the litigant who seeks to introduce the evidence than 

it would be in the case of the former.  It goes without saying that the Court 

will, in any event, have regard to all the other circumstances of the 

particular case’. 

23. By no stretch of the imagination can it be said that the present case is one of 

the deliberate violation of constitutional rights.  There can be no doubt that 

all the persons involved in the issuing of the search warrant – Captain Smit, 
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Captain Januarie and Magistrate Swart – acted in good faith, and that the 

search was thereafter conducted by Captain Smit and his team in good faith 

believing that they had a valid search warrant. 

24. At worst for Captain Smit, this is a case where a search could lawfully have 

been conducted but was not because of technical problems which resulted 

in the search warrant being invalid. 

25. When considering the totality of the circumstances and determining what is 

in the interests of justice, we submit that this Court may and should take 

into account the dramatic rise is methamphetamine abuse in Cape Town in 

the recent past and the devastating consequences to users and society 

caused by methamphetamine abuse and hence by clandestine laboratories 

manufacturing methamphetamine.  We refer in this regard to the affidavits 

of Plüddemann87, Westraat88, Cassiem89, Moseley90, Duimelaar91 and 

Weich92, which graphically prove not only the magnitude of the 

methamphetamine (‘tik’) problem and its rapid escalation in Cape Town in 

the past five years, but also that tik is undoubtedly the most insidious illegal 

 
87  Plüddemann pp. 1188-1197 
88  Westraat pp. 1201-1206 
89  Cassiem pp. 1212-1219 
90  Moseley pp. 1229-1234 
91  Duimelaar pp. 1235-1238 
92  Weich pp. 1239-1241 
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drug of modern times in Cape Town.  We submit that if tik manufacturers 

are to escape any legal sanction entirely because of problems with search 

warrants of the sort relied on by Prophet, public confidence in the 

administration of justice is likely to be undermined. 

THE DPP’S LETTER 

26. We have also experienced some difficulty in understanding from Prophet’s 

‘notice of motion’ and supporting affidavit in the application under 

consideration, what Prophet aims to achieve with the introduction into 

evidence of the DPP’s letter to the SPP indicating that he has decided not to 

apply for leave to appeal against the magistrate’s acquittal of the accused in 

the second criminal trial.  Although there are some indications that all 

Prophet seeks to do is show that the DPP decided not to appeal (in which 

event the application for the admission of the DPP’s letter should be 

dismissed for the reasons given in paragraph 13 above), it appears however 

that Prophet has the following further aims: 

26.1. The DPP’s letter contains his reasons for not pursuing an appeal in 

the second criminal trial93 and his reasons for agreeing with the 

 
93  Prophet affidavit p. 1073 para 7 line 19 
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Magistrate that the search and seizure was invalid94. 

26.2. The DPP’s letter will assist this Court in answering the question 

‘whether evidence which would ordinarily be inadmissible against 

an Accused in criminal proceedings would be admissible in 

proceedings in terms of Chapter 6 of POCA in order to found a 

forfeiture order against such an Accused’95. 

27. However, Prophet mischaracterizes the DPP’s letter.  We refer in this 

regard to the accompanying affidavit of the DPP (De Kock)96. 

28. Aside from the DPP’s statement that he does not intend applying for leave 

to appeal against the magistrate’s decision97, the contents of the DPP’s 

letter largely comprise his opinions on matters of law (illustrated at times 

with references to the criminal trial before the magistrate)98.  These 

expressions of opinion are inadmissible99 and thus cannot ‘assist’ this Court 

in answering any of the questions raised by this case. 
 

94  Prophet notice of motion p. 1068 lines 20-21 
95  Prophet notice of motion p. 1068 lines 22-24 
96  De Kock pp. 1110-1117 
97  DPP’s letter p. 831 
98  DPP’s letter pp. 831-837 
99  Holtzhauzen v Roodt 1997 (4) SA 766 (W) 773C; Metro Transport (Pty) Ltd v National 

Transport Commission 1981 (3) SA 114 (W) 120A; Ex parte Smith 1970 (4) SA 122 (O) 
125H; DT Zeffertt, AP Paizes and A St Q Skeen The South African Law of Evidence 
(2003) 295; PJ Schwikkard and Van der Merwe Principles of Evidence (2ed 2002) 85; 
CWH Schmidt and H Rademeyer Bewysreg (4ed 2000) 464 
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29. Finally, it is not clear how in fact the contents of the DPP’s letter have any 

bearing on the very broad question by Prophet quoted in paragraph 26.2 

above. 

CONCLUSION 

30. In the premises, the NDPP asks that Prophet’s application to introduce 

further evidence be dismissed with costs, including the costs of two 

counsel. 

 

     A.M. Breitenbach 
 
     A. E. Erasmus 

Counsel for the NDPP 
 
Chambers 
Cape Town 
2 May 2006 
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