
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 

Case No: CCT 56/05 

 

In the matter between: 

 

SIMON PROPHET             Applicant 

 

and 

 

NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS     Respondent 

 

In Re:  

ERF 14241, CAPE TOWN, SITUATE AT 

54 BALFOUR STREET, WOODSTOCK 

 

 

 

AFFIDAVIT 

 

 

 

I, the undersigned, 

 

HENDRIK ALBERTUS JACOBUS SWART 

 

do hereby make oath and say the following: 

 



1. I am an adult male and the chief magistrate for the magisterial district of 

Mitchell’s Plain.  I was appointed as a magistrate on 16 February 1973.  I 

have been employed as chief magistrate since 1 October 2001.  Before that 

I was a senior magistrate at the magistrate’s court, Cape Town for 

approximately 7 years.  

2. I have read the judgment of magistrate Hennie le Roux (“the trial 

magistrate”) in respect of the validity of the search warrant authorised by 

myself on 31 January 2001 at the request of captain Johan Smit (“Smit”).  I 

am deposing to this affidavit to explain, to the best of my recollection, the 

basis on which I authorized the search warrant and to respond to the 

criticism of the validity of the search warrant. 

3. The facts deposed to herein are true and correct and within my personal 

knowledge unless I state to the contrary or the context indicates otherwise. 

4. As senior magistrate, Cape Town, it was my responsibility to consider and 

authorize applications for search warrants.  During my seven years at Cape 

Town, I authorized search warrants on a daily basis and still do so in my 

capacity as Chief Magistrate, Mitchell’s Plain.   

5. The printed search warrant form (J 51), is printed by the government 

printers and is indeed addressed “TO ALL POLICE OFFICIALS”.  It is 
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correct that, in this matter, the printed form (record vol. 1 p.25) also 

addressed the warrant “TO ALL POLICE OFFICIALS”.   

6. In this regard I need to point out that, at that stage, all warrants I authorized 

were addressed in this manner.  This was so because section 21 (1), read 

with section 21 (2) of the Criminal Procedure Act 51 of 1977 (“the 

Criminal Procedure Act”), requires a search warrant to be issued to “a 

police official” and not “an identified police official”.  A police official is 

defined in section 1 of the Criminal Procedure Act as “any member of the 

Force as defined in section 1 of the police Act no 7 of 1958, and police has 

a corresponding meaning.”  I wish to add that the Criminal Procedure Act 

also specifies that a warrant may be executed by “a police official” (section 

21 (2)).  The generally-accepted interpretation of these provisions in official 

circles at that time was that any police official may therefore execute a 

warrant. 

7. I respectfully disagree with the trial magistrate’s finding that the decision of 

Smit & Maritz Attorneys and Another v Lorens NO and Others 2002 (1) 

SACR 152 (W) predated the issue of the warrant and was known.  In his 

judgment (p 157 lines 18 – 21 of the transcript) he states “When this search 

warrant was issued by the Magistrate, Smith & Maritz was already a 

decision which was known.  The date of Smith & Maritz , in fact I had a 

 3



look at it, was October 2001.”  I authorized the warrant on 31 January 

2001, which of course is before the judgment was handed down. 

8. Currently warrants, though still addressed “TO ALL POLICE 

OFFICIALS”, are endorsed to say that that they must be executed by a 

specific, named police official.  The police official applying for the warrant 

is also required to specify who will execute the warrant in his affidavit in 

support of the application for the warrant.  This procedure was adopted 

after the Smit & Maritz decision was reported in the South Afican Criminal 

Law Reports.   

9. With specific reference to the present matter, I may add that that it was 

however clear to me that the warrant would be executed by Smit.  He made 

the application and he was the investigating officer in this matter. 

10. The trial magistrate further found as an irregularity that “nowhere does it 

say that the dwelms must be prohibited as in the Act, as Act 140 of 1992 

requires” (p 158, lines 8 - 11 of transcript), and that “nowhere he says these 

substances must be in contravention or goods found must be in 

contravention of Act 140 of 1992.  This search warrant, in my view, 

empowers the police, or the official executing it, to take anything which can 

be considered as dwelms, or drugs.”  And I don’t think that that was the 
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intention of the legislature with section 21 and also Act140 of 1992.”  (pp 

158 - 159, lines 27 – 30 and 1 of transcript) 

11. Chapter 2 of the Criminal Procedure Act provides for search warrants, 

entering of premises, seizure, forfeiture and disposal of property connected 

with offences.  I wish to point out that in terms of section 20 of the 

Criminal Procedure Act, the State may, “in accordance with the provisions 

of this chapter, seize anything (in this chapter referred to as an article)” 

described in paragraphs (a), (b) or (c) of section.  In this instance (record 

vol. 1 p.25) the search warrant was authorized specifically (as marked on 

the warrant) in respect of articles: 

11.1. concerned in the suspected commission of an offence. (section 20 

(a)). 

11.2. that may afford evidence of the commission of an offence (section 

20 (b)). 

11.3. which are on reasonable grounds believed to be intended to be used 

in the commission of an offence. (section 20 (c)) 

12. I respectfully disagree with the trial magistrate that it is a requirement for 

the authorising of a search warrant that possession of all or any of the 

articles to be seized must in themselves be unlawful or prohibited by law.  

The purpose of the search warrant in this instance, was to search for and 
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seize articles concerned in the commission of an offence, or which may 

have afforded evidence of the commission of an offence or which were on 

reasonable grounds believed to be intended to be used in the commission of 

an offence.  From the contents of the affidavit, the search warrant sought 

and annexure thereto, it was clear to me that the suspected offence was the 

unlawful manufacturing of drugs.  I specifically refer to para 6 of Smits 

affidavit (which is in the present record vol. 4 p. 367) in support of the 

application for the search warrant.   

13. The trial magistrate further held as “another shortcoming in this warrant 

which can substantiate any argument for the request to declare it invalid”, 

the fact that the search warrant authorized a night time search, without 

sufficient urgency alleged.  (p 159, lines 2 - 13 of transcript)   

14. The format of the printed search warrant does not make provision for a 

search during night time.  On the basis of the information contained in 

paragraph 6 of Smit’s affidavit that “observasie het ook aan die lig gebring 

dat die betrokke wonning se ligte die hele nag aangeskakel was, wat die 

vermoede laat ontstaan het dat die dwelm verevaardiging-proses reeds 

begin het’, and also the contents of paragraph 7, which specifically 

requested the search warrant to be issued for both day and night, at the 

request of Captain Smit I endorsed the warrant in my own hand writing and 

under my signature, to also cover a search during night time.  
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15. With reference to the magistrates criticism regarding the commissioning of 

the document, I was satisfied that ex facie the document, it was properly 

commissioned. 

16. In conclusion I wish to state that I properly applied my mind to the 

application for the search warrant and was satisfied that there were 

sufficient grounds as prescribed by the Criminal Procedure Act to authorize 

the warrant and accordingly authorized the search warrant in terms of 

section 21 (1) of the Criminal Procedure Act. 

 

_______________________________________ 

  HENDRIK ALBERTUS JACOBUS SWART 

 
 
I certify that on the     day of April 2006 at the address given below the deponent 
signed the affidavit in my presence and declared that he:  

(a) knows and understand the contents thereof; 
(b) has no objection to taking this oath; 
(c) considers the oath binding on his conscience, 

and uttered the words ‘I swear that the contents of this affidavit are true and 
correct, so help me God’. 
 
 
_____________________________ 
Commissioner of Oaths 
Ex officio: 
Full names: 
Address: 
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