
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 

Case No: CCT 56/05 

 

In the matter between: 

 

SIMON PROPHET             Applicant 

 

and 

 

NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS     Respondent 

 

In Re:  

ERF 14241, CAPE TOWN, SITUATE AT 

54 BALFOUR STREET, WOODSTOCK 

 

 

 

AFFIDAVIT 

 

 

 

I, the undersigned, 

 

JOHAN SMIT 

 

do hereby make oath and say the following: 

 



1. I am an adult male captain in the South African Police Service (“SAPS”) 

and am stationed at the Organised Crime Unit.  I was formerly stationed at 

the South African Narcotics Bureau, which unit has now been incorporated 

into the Organised Crime Unit.  I have 20 years experience in SAPS, 17 

years as a specialist drugs investigator. 

2. The facts deposed to herein are true and correct and within my personal 

knowledge unless I state to the contrary or the context indicates otherwise. 

3. I am deposing to this affidavit in answer to applicant’s revived attack on the 

legitimacy of the search warrant I obtained on 31 January 2001, the 

execution of which led to the criminal charges against him.  I further wish 

to refute the attack of “police mala fides” by the applicant in his affidavit 

dated 29 March 2006, but reflected as filed on 28 March 2006.  In this 

regard I refer to my earlier substantive affidavit in the preservation 

application and annexures thereto (record vol. 1 pp. 15 - 66), which were 

incorporated by reference in the forfeiture application (Mopp record vol. 2 

p. 95 para 5), as well as to two of my subsequent affidavits in the forfeiture 

application and annexures thereto (record vol. 2 pp 106 – 131, vol 4 pp344 

- 368 and vol. 5 pp. 404 - 406).  I also refer to my evidence in the 

respondent’s second criminal trial before Magistrate Le Roux. 
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4. As stated, I hold the rank of captain in the SAPS.  I am currently tasked 

with the following: 

4.1. I am in command of the Airport and Harbour offices of the 

Organised Crime Unit.  Part of this entails the detecting of 

importation of drugs and chemicals used to manufacture drugs into 

the Republic of South Africa. 

4.2. I am also responsible for the detection and investigation of 

clandestine drug laboratories. 

4.3. I am responsible for controlled deliveries of drugs and chemicals.  A 

controlled delivery implies the prior detection of drugs or chemicals 

to be used to manufacture drugs and the delivery thereof under 

controlled circumstances to the identified suspects. 

4.4. As previously deposed to, I am also the designated officer of the 

chemical monitoring programme of SAPS. 

4.5. With specific reference to chemical monitoring, I should add that in 

the period since I made my earlier affidavits I have attended a 3 day 

international conference on chemical monitoring in Johannesburg.   

4.6. I am also in regular contact with foreign police agencies and the 

forensic science laboratory to update myself on the latest trends in 
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illicit drug manufacturing methods, chemicals used and routes and 

methods used to smuggle drugs and drug related chemicals 

internationally. 

5. At the outset I wish to state that the trial magistrate in Prophet’s second 

criminal trial (Magistrate Le Roux) (“the criminal-trial magistrate”) did not 

reject my evidence or find me to be untruthful in any respect.  The reasons 

for his finding are, in my respectful submission, all of a highly technical 

nature, none of which impugn on my good faith.  In what follows I will list 

and respond to each of his points of criticism. 

6. The criminal-trial magistrate found that the printed form (record vol 1 p. 

25) addressed the warrant “to all police officials” instead of a named 

official (transcript p.157 lines 8–9 and 14–17).  This is factually correct.  I 

however wish to point out the following: 

6.1. When I applied for the warrant (that is on 31 January 2001), that was 

the customary way in which all warrants were issued, as is indeed 

evidenced by the fact that it was printed in that format.  I was 

unaware of the Witwatersrand Local Division decision1, where it 

was held that the legislature intended that an identified police 

official should be named and should act throughout.  I now apply for 

                                                 
Smit & Maritz Attorneys and Another v Lorens NO and Others 2002 (1) SACR 
152 W. 
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warrants identifying myself as the police official who will execute 

the warrant. 

6.2. I further wish to point out that from the circumstances surrounding 

the application for the search warrant as set out in my affidavit and 

verbally explained by myself to the magistrate who issued the 

warrant (Magistrate Swart), it was clear that I would be in charge of 

executing the warrant.  That is also precisely what happened.  

7. The criminal-trial magistrate also criticized the fact that the key words in 

the annexure to the warrant (record vol. 1 p. 26) were ‘Alle chemiese 

stowwe’ and ‘Alle dwelms’ instead of only drugs prohibited by the Drugs 

and Drug Trafficking Act 140 of 1992 (transcript p. 157 line 27 to p. 159 

line 1).  However, I wish to point out the following: 

7.1. The quoted phrases derive from my affidavit in support of the 

application for the search warrant (record vol 4 p. 367), in which I 

made it clear that the application flowed from an investigation into 

‘die invoer van chemiese middele wat aangewend kan word in die 

vervaardiging van dwelms’ (record vol. 4 p. 367 para 2).  I submit 

that from the context of the affidavit and the annexure thereto 

(record vol. 1 p. 26) it is clear that the warrant relates to drugs and 

chemicals that are concerned in, or may afford evidence of, the 
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manufacturing of illegal drugs.  Searching for, or seizing any other 

substances, would be a pointless exercise. 

7.2. I respectfully wish to add that when, as in the present matter, one is 

dealing with the investigation of clandestine laboratories, it would 

serve no purpose to apply for a search warrant specifying only 

chemicals or drugs prohibited by the Drugs Act.  Many chemical 

substances are not in themselves prohibited by the Drugs Act, but 

are used in clandestine laboratories to manufacture illegal drugs.  

These chemicals are searched for as they provide evidence of the 

operation of a clandestine drug laboratory.  In casu, the chemical 

substances that were imported are not prohibited substances in terms 

of the Drugs Act.  They are however listed in the Drugs Act, 

precisely because they are extensively used in the illicit 

manufacturing of prohibited drugs.  Other non-listed chemicals are 

also used in the manufacturing of illicit drugs. 

7.3. I also need to emphasize that different chemicals used in different 

combinations and using different methods (or recipes) can be used to 

manufacture a variety of drugs.  It is simply not possible to 

anticipate and specify all the chemicals and possible drugs the 

chemicals can be used to manufacture.  The purpose of the search 
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warrant was to search the premises for all chemicals, a combination 

of which could be used to manufacture illegal drugs. 

8. The criminal-trial magistrate also criticized the fact that the warrant 

authorised a search during the day or the night, while there was no urgent 

need for a search during the night (transcript p. 159 lines 2-13).  As I had 

explained in my affidavit in support of the search warrant application 

(record vol. 1 p. 26, para 6), I suspected that the respondent was already in 

the process of manufacturing the drugs, lending considerable urgency to 

obtaining and executing the warrant.  Given the urgency and the time of 

day when I applied for the search warrant on 31 January 2001 (during the 

morning) I knew that it would probably be executed during the course of 

that day.   I could however not exclude the possibility that the respondent 

could have left his home prior to my arrival with the search warrant and 

only return after sunset.  As the criminal-trial magistrate himself said, the 

search was in fact conducted during the day.  The search was conducted at 

about 11h00.  From a practical point of view, therefore, the fact that the 

warrant authorised the search during both the day and the night is 

irrelevant. 

9. The criminal-trial magistrate also criticized the commissioning of the 

affidavit in support of the search warrant in two respects.  Firstly, the fact 

that the commissioner of oaths (Captain Januarie) did not commission the 
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affidavit at Bellville as he stated in the stamp on the rear of the affidavit, 

but in Cape Town (Woodstock) shortly before the affidavit was presented 

to the magistrate who issued the warrant (transcript p. 159 line 23 to p. 160 

line 8).  Secondly, the commissioner of oaths was not independent because 

he had been involved at an earlier stage of the importation of the chemicals 

in question (transcript p. 160 lines 9-21); 

10. The circumstances of the commissioning of the affidavit are explained by 

Captain Januarie in his affidavit filed in these proceedings (record vol. 5 p. 

402 -404).  In amplification thereof I wish to set out the circumstances of 

the commissioning of the search warrant affidavit and captain Januarie’s 

very limited (if any) role in the investigation of the criminal activities of the 

respondent. 

10.1. As explained in my affidavits (record vol 1 p 15 - 23 and vol 4 p350 

para 11.2 – 11.4), I stopped surveillance of respondent’s home at 

about 00h45.  I was at our office in Belville early the next morning 

to prepare an affidavit to apply for a search warrant. 

10.2. I completed the affidavit and went to captain Januarie’s office and 

requested him to commission the affidavit.  He started this process, 

but was interrupted by a telephone call and I went back to my office.  

I then received a telephone call from inspector Grimmbacher, (a 
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member of the investigation team), who had resumed surveillance of 

respondent’s home at 05h00 at my request.  He advised me that the 

respondent was busy leaving the house in his vehicle.  I went to 

captain Januarie’s office and indicated that he had to stop his 

telephone conversation and that we had to leave immediately as the 

suspect was leaving.  We then left forthwith, taking the affidavit 

along.   

10.3. Upon arrival at Grimmbacher’s observation point near the premises 

in Woodstock, I established that respondent had returned to his 

house again, after having purchased items at the Litekem pharmacy.  

After contacting superintendent Casper Venter of the Forensic 

Laboratory, I decided to apply for the search warrant without further 

delay.  I then noticed that the commissioning of the affidavit had not 

been completed and requested Januarie to complete the 

commissioning and hand me the affidavit (which he did at around 

09h00), after which I left for the magistrate’s court.  When I noticed 

the incomplete commissioning, the commissioning stamp had been 

affixed and the place (Bellville) and date (31 January 2001) had been 

added, but captain Januarie had not yet entered the time, signed it or 

filled in his name and other particulars.  Though it is therefore 

technically correct that the commissioning was completed in 
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Woodstock, Cape Town, I submit that there was no attempt to 

mislead the magistrate in this regard.  Whether it was commissioned 

in Cape Town or Belville, is irrelevant and would have had no 

practical significance at all. 

10.4. As regards captain Januarie’s role in this investigation, captain 

Cockrill, inspector Grimmbacher and I comprised the investigating 

team in this investigation.  Captain Januarie was not a member of the 

investigation team in this investigation.  (Transcript p 90 line 9 – 

17).  He did however provide me with some assistance in this matter 

in that he accompanied me to the airport when I first examined the 

suspect chemicals and again on the morning when the respondent 

was arrested.  This was as the members of my investigation team 

were unavailable to do so. 

11. The criminal-trial magistrate further held that improper information was 

given to the magistrate issuing the search warrant because the only reason 

given in my affidavit for my suspicion that the chemicals were being used 

in the manufacturing of drugs in the house at 54 Balfour Street, Woodstock, 

was that the chemicals were imported without an end-user declaration and 

the necessary import permits; but there was no legal requirement for any 

such declaration or permit (transcript p. 161 lines 3-27).  I respectfully 

point out that this is factually not correct.  In my affidavit I gave three 
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further reasons for my suspicion, namely: the fact that the chemicals were 

taken to a private dwelling not a laboratory; the lights of the house had been 

on the whole of the night of 30 and 31 January 2001, which gave rise to the 

suspicion that the drug manufacturing process had already begun; and that 

we had received information from several sources that there was a 

clandestine laboratory in Woodstock (record vol. 4 p. 367 para 6).  Though 

I cannot recollect exactly what questions the magistrate who issued the 

warrant had asked me, I do remember that he questioned me to clarify 

several issues arising from my affidavit (transcript p 44 line 27 – p 45 line 

12 in this regard), amongst others about the use of the chemicals and the 

way in which the chemicals were delivered to the respondent (at night time, 

in a parking lot of a night club).   

12. I also respectfully submit that during my testimony and cross examination 

in the respondent’s second criminal trial, I repeatedly stressed that my 

suspicion that respondent’s house was used as a clandestine laboratory was 

the result of the totality of circumstances, not any one isolated factor 

(transcript p20 – 21, p 22 lines 26 – 24 line 3, p 36 lines 24 – 37, p 37 lines 

10 - 17, p 45 lines 13 – 25). 

13. In conclusion I wish to point out that I could have decided not to apply for a 

search warrant, as I was aware that section 11 of the Drugs and Drug 

Trafficking Act no 140 of 1992 authorized me to search the premises upon 
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a reasonable suspicion of an offence being committed in terms of the Drugs 

and Drugs Act.  Though I accept that as I had exercised the choice to rather 

apply for a search warrant, I am bound by that choice, I submit that ruling 

inadmissible the evidence obtained during the search and seizure operation 

due to, I submit, what are in reality technical deficiencies in the search 

warrant, in circumstances where I could have proceeded without a search 

warrant, would not be in the interests of justice.  This is the more so when 

regard is had to the devastating consequences to society caused by 

methamphetamine and hence by clandestine laboratories manufacturing 

methamphetamine.  

___________________________ 

   JOHAN SMIT 

 
 
I certify that on the     day of April 2006 at the address given below the deponent 
signed the affidavit in my presence and declared that he:  

(a) knows and understand the contents thereof; 
(b) has no objection to taking this oath; 
(c) considers the oath binding on his conscience, 

and uttered the words ‘I swear that the contents of this affidavit are true and 
correct, so help me God’. 
 
 
_____________________________ 
Commissioner of Oaths 
Ex officio: 
Full names: 
Address: 
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