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AFFIDAVIT 

 

 

 

I, the undersigned, 

 

RODNEY JAMES DE KOCK 

 

do hereby make oath and say the following: 

 



1. I am the Director of Public Prosecutions of the Cape of Good Hope 

Provincial Division of the High Court (‘the Division’) appointed in terms of 

the National Prosecuting Authority Act 32 of 1998. 

2. The facts deposed to herein are true and correct and within my personal 

knowledge unless I state to the contrary or the context indicates otherwise. 

3. All prosecutions in the Division are instituted by me or my delegates. 

4. The matter of the second criminal trial of the present applicant (‘Prophet’) 

and his two co-accused in the Regional Division of the Cape Town 

Magistrates’ Court (case number 16/236/2003), presided over by Mr H J le 

Roux (‘the Magistrate’), which started on 17 November 2004 and ended 

with the acquittal of the accused on 8 April 2005, was referred to me on 20 

April 2005 by the Senior Public Prosecutor, Cape Town (‘the SPP’). 

5. The SPP requested me to consider appealing against that acquittal, 

primarily on the grounds that the Magistrate had erred in ruling that the 

search and seizure that had been conducted at the premises of the first 

accused were unlawful. 

6. The matter was considered by a Senior State Advocate in my office and by 

one of my Deputies, who, after discussing the matter with me, under cover 

of my minute 9/2/12-410/05 dated 26 May 2005 informed the SPP that I 
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declined to apply for leave to appeal in the matter.  (I shall refer to this 

document as ‘the Minute’.)  A copy of the Minute was also addressed to the 

Regional Head of the Asset Forfeiture Unit in Cape Town (‘the Regional 

Head’) because I had been informed that asset forfeiture proceedings had 

been instituted by the National Director of Public Prosecutions (‘the 

NDPP’) against the first accused in terms of Chapter 6 of the Prevention of 

Organised Crime Act 121 of 1998 (‘the POCA’). 

7. I understand from the Regional Head that: 

7.1. Prophet now seeks to introduce the Minute in evidence in an 

intended appeal against an order, made by the Cape High Court and 

confirmed by the Supreme Court of Appeal, for the forfeiture in 

terms of s 50 of the POCA of the house at which the search and 

seizure was conducted; and 

7.2. in Prophet’s affidavit in support of his application to introduce the 

Minute in evidence he says that the Magistrate handed a copy of the 

Minute to his attorneys. 

8. At this stage I do not know whether it is true that the Magistrate had the 

Minute or a copy and gave a copy to Prophet’s attorneys.  What I can say is 

that the Minute constituted an official communication between me and the 
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persons to whom it was addressed.  It was not addressed to the Magistrate 

or Prophet as neither of them was required to be informed of my decision.  

Had I decided to apply for leave to appeal both the Magistrate and Prophet 

would have been served with the necessary notices in the ordinary course of 

events.  The SPP neither requested nor was given permission to give the 

Minute or a copy thereof to the Magistrate. 

9. As regards the contents of the Minute, I respectfully point out the 

following: 

9.1. After informing the SPP of my decision not to apply for leave to 

appeal in the matter, the Minute contains mainly general guidelines 

on applications for search warrants and the terms of search warrants.  

These guidelines are an attempt to improve the level of knowledge 

of the prosecutors with regard to the legal requirements for searches 

and seizures.  To this end the Minute quotes a number of judicial 

decisions at length and the facts of the present case are used to 

illustrate the points made. 

9.2. In the Minute I do not express an unequivocal view about the 

correctness or otherwise of the Magistrate’s decisions. 

9.3. The Minute does not disclose in terms my reasons for declining to 
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apply for leave to appeal in the matter, which I will set out briefly 

below. 

10. As a matter of general policy my powers to appeal on questions of law and 

with regard to sentence are utilised very sparingly and usually only in a 

matter in which I am confident of success. 

11. In the present matter I considered that on the evidence led and given the 

further course of the trial, I could not be confident of succeeding with an 

appeal against the decision by the Magistrate to acquit the accused.  In 

essence, my reasons are as follows: 

11.1. During the trial-within-a-trial to determine the validity of the search 

warrant and the admissibility of the evidence obtained during the 

search and seizure, the prosecutor had called one witness only, 

namely the police Captain who had deposed to the affidavit 

requesting the issuing of the search warrant and led the ensuing 

search and seizure operation.  The Captain’s evidence revealed a 

number of technical defects in the application for the warrant and the 

warrant itself.  In view of the test laid down in s 35(5) of the 

Constitution it might have been advantageous for the prosecutor to 

have called other witnesses, such as the commissioner of oaths 

before whom the Captain made the affidavit and the magistrate who 
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issued the search warrant (who I understand did testify when the 

admissibility of the evidence obtained during the search and seizure 

was challenged unsuccessfully in the accused’s abortive first trial 

before a different magistrate and assessors in the Cape Town 

Magistrates’ Court (case number 16/79/2001)). 

11.2. After the Magistrate had ruled on 17 November 2004 that the search 

warrant was invalid and consequently that the ensuing search and 

seizure was done in an unconstitutional fashion, the prosecutor 

attempted to prove the rest of his case by handing affidavits into 

evidence with the consent of the accused given in terms of s 220 of 

the Criminal Procedure Act 51 of 1977.  The prosecutor did not call 

any other viva voce witnesses at all despite the fact that it is not clear 

why the matter had to be expedited.  I thus considered that the 

evidential material put up by the prosecution was weak and might 

prove problematic on appeal. 

11.3. The prosecutor at first attempted to persuade the Magistrate to 

reconsider his ruling on the validity of the search warrant in the light 

of the contents of the affidavits handed in by consent, but later 

abandoned that attempt without giving any reasons for doing so.  

Immediately thereafter the prosecutor closed the State’s case and 
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agreed with the Magistrate that he was not at liberty to ask that the 

accused be convicted of any of the offences with which they were 

charged.  I was therefore faced with the difficulty of trying to appeal 

in a matter in which the prosecutor himself had had no faith. 

12. A further factor which contributed to my deciding not to seek to appeal was 

the delays occasioned by the fact that the first criminal trial had earlier been 

stopped due to a refusal by an assessor to continue.  The matter was then 

sent to the Cape High Court on review for a decision as to whether the trial 

could continue before the first magistrate in the absence of the assessor.  

The Cape High Court ruled that the trial had to be started afresh.  A new 

magistrate (the Magistrate) was assigned to the matter and the trial re-

commenced de novo.  An appeal against the Magistrate’s acquittal of the 

accused would have taken further time (normally longer than a year), if the 

appeal had succeeded the matter would then have had to resume in the 

Regional Court after yet another lengthy delay. 

13. Finally, I respectfully wish to emphasize the following points about the 

Minute and about Prophet’s attempt to adduce the Minute in evidence in the 

intended appeal in this Court in the asset forfeiture proceedings: 

13.1. The Minute was not intended to, and did not address the application 

of the test laid down in s 35(5) of the Constitution, i.e. the wider 
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issue of the admissibility of the evidence obtained during the search 

and seizure even if the warrant was invalid and the ensuing search 

and seizure consequently illegal and in breach of s 14 of the 

Constitution. 

13.2. If it is true that the Magistrate gave Prophet’s attorneys a copy of the 

Minute, the Magistrate himself should not have had the Minute or a 

copy thereof.  I have ordered an investigation into the events which 

led to Prophet obtaining a copy of the Minute. 

 

 

___________________________ 

   RODNEY JAMES DE KOCK 

 
 
I certify that on the     day of March 2006 at the address given below the deponent 
signed the affidavit in my presence and declared that he: 

(a) knows and understand the contents thereof; 
(b) has no objection to taking this oath; 
(c) considers the oath binding on his conscience, 

and uttered the words ‘I swear that the contents of this affidavit are true and 
correct, so help me God’. 
 
 
 
_____________________________ 
Commissioner of Oaths 
Ex officio: 
Full names: 
Address: 
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