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INTRODUCTION 

1. Simon Prophet applies for leave to appeal against the judgment of the 

Supreme Court of Appeal in Prophet v NDPP 2006 (1) SA 38 (SCA) 

(‘Prophet SCA’) dismissing his appeal against the judgment of the Cape 

Provincial Division of the High Court in NDPP v Prophet 2003 (6) SA 154 

(C) (‘Prophet CPD’).  Both courts ordered Prophet’s house forfeit to the 

state in terms of s 50(1)(a) of the Prevention of Organised Crime Act 121 of 

1998 (‘POCA’).  They did so because Prophet had used the house for the 

illegal manufacture of a drug called methamphetamine, an offence under 

the Drugs and Drug Trafficking Act 140 of 1992 (‘the Drugs Act’).  The 

court held that Prophet’s use of the house for the commission of this 

offence made it ‘an instrumentality of an offence’ referred to in schedule 1 

of POCA.  It was accordingly liable to forfeiture in terms of s 50(1)(a). 

2. The NDPP opposes Prophet’s application for leave to appeal to this Court.  

The NDPP submits with respect that the High Court and SCA judgments 

are correct and in any event that Prophet is precluded from raising in this 

Court for the first time most of his intended grounds of appeal. 
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3. The scheme of these submissions is as follows: 

• I describe the facts.  They make it clear that Prophet used the house for 

the manufacture of methamphetamine. 

• I identify the offences Prophet committed by manufacturing 

methamphetamine at the house.  They are contraventions of ss 13(b) and 

(f) read with ss 3 and 5(b) of the Drugs Act.  They are also offences 

listed in Schedule 1 of POCA. 

• I submit that Prophet’s use of the house in his illegal manufacture of 

methamphetamine was such as to render the house an instrumentality of 

his offences within the meaning of s 50(1) read with the definition of an 

‘instrumentality of an offence’ in s 1(1) of POCA. 

• I address the issue of proportionality and Prophet’s related contention 

that the forfeiture order violates the prohibition of ‘arbitrary deprivation 

of property’ in s 25(1) of the Constitution.  I submit that the forfeiture 

order was not in the least disproportionate to the legitimate objectives it 

is designed to serve. 

• Finally, I deal with Prophet’s impermissible attempt to raise for the first 

time in this Court wide-ranging and imprecise attacks on the 

constitutionality of ‘the whole Chapter 6’ of POCA ‘alternatively 
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certain sections thereof’1.  In response to the questions concerning 

direct access raised by the Chief Justice in paragraph 5 of his directions 

dated 5 December 2005, I submit that Prophet requires direct access for 

those attacks, that there is no application for direct access before this 

Court and that Prophet’s failure to join the Minister of Justice is a 

complete bar to this Court dealing with the merits of Prophet’s new 

constitutional attacks.  In any event, it appears from the prayer in 

Prophet’s heads of argument that the relief he will be seeking in this 

Court is simply the reversal of the orders the SCA and the High Court 

declaring his property forfeit to the state, and his costs in those courts 

and this Court.  I accordingly do not attempt to deal with the merits of 

those attacks, which in any event are so vague that they cannot be 

answered. 

 
1  Notice of application for leave to appeal 7:660:3.  I use the following method of citation.  I 

describe the document.  The number before the first colon is the volume number.  The 
number after the first colon is the printed page number in the middle at the top of each 
page.  The number after the second colon, if applicable, is the paragraph number 
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FACTS 

4. Prophet bought the property for R155 000 in February 1996.  A mortgage 

bond was registered over the property in favour of FNB.  At the 

commencement of these proceedings the balance owing under the bond was 

R106 2292.  Prophet’s equity in the property and the value he stands to lose 

if it is forfeited, is the difference between its market value and the 

outstanding amount of the mortgage bond.  This value does not appear from 

the papers. 

5. Captain Johan Smit is an experienced narcotics detective3.  He is the South 

African Narcotics Bureau’s designated chemical monitoring officer for the 

Western Cape4.  During December 2000 he received information about the 

unlawful importation of phenylacetic acid5.  It is a substance that is listed in 

Part II of Schedule 1 of the Drugs Act as one which is useful for the 

manufacture of illegal drugs6.  It is essential for the manufacture of 

 
2  Adam 1:11:4 
 
3  Smit 1:15.1 and 6:482 to 483:4 
 
4  Smit 4:347:5.4 
 
5  Smit 4:367:3 
 
6  Smit 1:16.4.1 
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methamphetamine.  The latter is an undesirable dependence-producing 

substance listed in Part III of Schedule 2 of the Drugs Act7. 

6. The order for the importation of the chemicals was in the name of Kevin 

Harris.  Smit however established that it was a false name used by Allen 

Dominic Hiebner8.  Hiebner imported the chemicals on behalf of Prophet.  

The latter had told him to do so in the name of ‘Kevin Harris’9.  Hiebner 

was later arrested and charged with Prophet and Nicola Daniels, the other 

occupant of the property10. 

7. Smit followed the trail of the chemicals.  He saw Hiebner deliver them to 

Prophet who took them to the property on 30 January 200111.  Smit and his 

colleagues kept the property under surveillance until 00h45 that night12.  

When they left, the lights at the back of the house were still on13.  Sergeant 

Grimmbacher resumed surveillance of the house at 05h00.  When he did so 

 
7  Smit 1:16:4.1 and 1:347:5.5 
 
8  Smit 1:16 to 17:4.1 and 2:109:5.1 
 
9  Smit 2:110:5.2, read with Hiebner 2:117 
 
10  Smit 1:16:3 
 
11  Smit 1:17:4.2 to 4.3 
 
12  Smit 1:17:4.4 
 
13  Smit 1:17:4.4 and Grimmbacher 1:70:3 
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the lights at the back of the house were still on14.  The fact that they 

apparently remained on all night suggested some all-night activity. 

8. At about 07h45 Prophet left the house and went to a pharmacy where he 

bought various things including distilled water and caustic soda15.  It was 

significant because diluted caustic soda is needed in the final process of 

manufacturing methamphetamine16. 

9. Smit obtained a warrant to search the property.  At about 11h00 he and his 

colleagues knocked at the door and demanded access.  There was no 

response.  They forced open the door and entered the house17.  Prophet 

must have heard the demands for access but he did not comply. 

10. When Smit entered, he heard the sound of glass breaking at the back of the 

house18.  He later found broken glass and a yellowish-brown fluid in the 

bowl of the toilet at the back of the house. It gave off a strong smell of 

chemicals19.  The police forensic chemist, Venter, took a sample and later 

 
14  Smit 1:17:4.2 to 4.4;  Prophet 3:182:26 
 
15  Smit 1:17 to 18:4.5 to 4.6 and Grimmbacher 1:70:3, not disputed by Prophet 3:179 to 

180:26 to 27 
 
16  Venter 1:31:6.2 
 
17  Smit 1:18 to 19:4.9 
 
18  Smit 1:19:4.10 
 
19  Smit 1:20:4.15.  See also photos 1 to 3; 36 to 37 
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analysed it and found that it contained phenylacetic acid and 1-phenyl-2-

propanone20.  Both are ingredients used in the manufacture of 

methamphetamine21.  1-phenyl-2-propanone is also listed in Part I of 

Schedule 1 of the Drugs Act as a substance useful for the manufacture of 

illegal drugs. 

11. Prophet admits that he dropped ‘a glass apparatus when I heard the loud 

banging22.  He denies that he attempted to dispose of it and that it contained 

1-phenyl-2-propanone23.  He does however not explain what it was, what he 

was doing with it near the toilet bowl or why, after having dropped it, he 

rushed to the kitchen where he picked up the cardboard box he was carrying 

when the police entered24.  His bare denial that it contained 1-phenyl-2-

propanone can also not be taken seriously.  Venter repeatedly tendered the 

exhibits and his results for inspection and re-analysis by Prophet’s experts 

but he never availed himself of the opportunity25. 

 
20  Venter 1:27:3.1(a) and 1:29:5.1 
 
21  Venter 1:27:3.1(a), 1:29:5.1 
 
22  Prophet 3:195:46 
 
23  Prophet 3:195:46 
 
24  Smit 1:19:4.10 
 
25  Venter 5:370:6 and Venter 5:411:12 
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12. When the police entered, Prophet came running from the back of the house 

with a cardboard box in his hands26.  Smit identified himself as a police 

officer and told Prophet to stand still but Prophet failed to do so and had to 

be constrained27. 

13. After he was arrested, Prophet repeatedly conceded to Smit that ‘I’m f…ed, 

you’ve got me’28.  He also offered to plead guilty provided that they did not 

charge Daniels29.  He now denies having said any of this but at the same 

time says the utterances attributed to him were made under extreme 

duress30 and that he would have done anything to shield Daniels31. 

14. While the police team was at the property, Daniels was fleetingly left on 

her own in the kitchen.  She removed a glass container with transparent 

liquid which had been stored in the freezer compartment of the refrigerator 

and poured its contents down the drain of the kitchen sink32.  When Venter 

analysed the small quantity of liquid that remained in this glass container, 

 
26  Smit 1:19:4.10 
 
27  Smit 1:19:4.11 
 
28  Smit 2:107:4.3 
 
29  Smit 2:108:4.5 
 
30  Prophet 3:195:46 
 
31  Prophet 3:196:48 
 
32  Cockrill 2:148:3 to 7.  In response, Prophet 3:236:133 refers to Daniels’ affidavit.  

However, Daniels 4:310:3 does not give any answer at all 
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he found that it contained methylamine33.  In one of the bedrooms another 

five bottles of methylamine were found34. 

15. The police found unopened the phenylacetic acid delivered by Hiebner to 

Prophet on 30 January 200135, which means that a prior delivery must have 

been used to manufacture the 1-phenyl-2-propanone36. 

16. Venter found a handwritten recipe on the table in the ‘opwaskamer’ 

adjacent to the mini laboratory37.  It detailed the process for purifying 1-

phenyl-2-propanone. It is a step in the manufacture of methamphetamine38.  

Prophet denies that the recipe was one for methamphetamine but offers no 

alternative explanation39.  He does not even attempt to explain how and 

why this recipe came to be on the table.  Venter’s account is plainly the 

only credible one. 

 
33  Venter 1:29:5.8, read with 1:28:3.22 and photo 36 1:54.  See also Venter 2:144:8.4 
 
34  Venter 1:27:3.21, read with 1:29:5.7 and photos 33 1:52 and 35 1:53 
 
35  Smit 2:110:5.3, admitted by Prophet 3:205:59.1 
 
36  Smit 2:110:5.3 
 
37  Venter 1:27:3.12 and photos 20 to 21 1:46 
 
38  Venter 1:30:6 and 2:143:8.3.2 
 
39  Prophet 3:219:87 
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17. Venter concludes that Prophet was interrupted by the arrival of the police 

while he was in the process of manufacturing methamphetamine40.  He 

explains that one of the ways in which methamphetamine is manufactured, 

is by combining 1-phenyl-2-propanone with chilled methylamine41.  

Prophet had already manufactured 1-phenyl-2-propanone42.  It still had to 

be purified.  A hand-written recipe for its purification was found lying on 

the table43.  It involved the use of benzene and diluted potassium 

hydroxide44.  Both these chemicals were found on the premises and the 

potassium hydroxide had already been diluted45.  The flask found in the 

fridge which Daniels emptied into the kitchen sink, contained methylamine 

which had been chilled for combination with the 1-phenyl-2-propanone to 

produce methamphetamine46.  Venter says that the combination of 1-

phenyl-2-propanone and chilled methylamine could only have been used to 

produce methamphetamine47. 

 
40  Venter 2:143:8 
 
41  Venter 2:143:8.1 
 
42  Venter 2:143:8.2 
 
43  Venter 2:143:8.3 
 
44  Venter 2:143:8.3 
 
45  Venter 2:143:8.3 
 
46  Venter 2:144:8.4 
 
47  Venter 2:144:8.5 
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18. Prophet denies this evidence in the baldest possible terms48.  It is significant 

that he never gives a legitimate explanation for the presence of these 

chemicals on the premises.  He initially said that he intended to obtain ‘an 

expert opinion with regard to the chemicals that have been found as well as 

the report of Mr Venter’ and that he would then ‘be in a better position to 

further expand on the basis of my defence’49.  But he never produced such 

an expert opinion despite Venter’s repeated offers of the exhibits and his 

results for inspection and re-analysis by Prophet’s own experts50.  Prophet 

in any event did not need any expert advice to say what chemicals were on 

the premises and why they were there.  The only inference from his failure 

to do so is that he is unable to give an innocent explanation and that 

Venter’s explanation is true.  The chemicals were on the premises for 

purposes of manufacturing methamphetamine.  Prophet was busy doing so 

when the police interrupted him. 

19. This inference is strengthened by the following factors: 

19.1. Prophet’s bare denials that phenylacetic acid, 1-phenyl-2-propanone 

and methylamine were found on the property51 and the fact that he 

 
48  Prophet 3:218:82 to 90 
 
49  Prophet 1:85:8 
 
50  Venter 5:370:6 and 5:411:12 
 
51  Prophet 3:209 to 210:63.1, 2:218:83 to 85 and 2:219:88 



 
 

14

 
 

                                                                                                                                                

obviously cannot provide any innocent explanation for these 

substances. 

19.2. Aside from the phenylacetic acid and 1-phenyl-2-propanone, the 

other chemicals found at the property are also routinely used in the 

illicit manufacturing of drugs52.  Most of the literature on chemical 

substances and formulae found there was drug-related53 and none of 

it suggested any lawful uses for phenylacetic acid, 1-phenyl-2-

propanone or methylamine54. 

19.3. Prophet’s failure to explain adequately the presence and his use of 

the equipment on the property – the magnetic stirrer, the extractor 

fan, the hot plate, the vacuum sealer – other than to say some were 

left there by his brother, and, in the case of the vacuum sealer, ‘most 

households have sealers’55 is also indicative of his guilt. 

19.4. As Prophet has, by his own admission, no formal chemical training, 

he must have based his ‘amateurish and unplanned experiments’56 

 
 
52  Venter 2:144 to 145:8.6 to 8.10 
 
53  Venter 2:144 to 145:8.6 to 8.10 
 
54  Venter 2:145:8.11 
 
55  Prophet 3:217:80 
 
56  Prophet 3:238:141 
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on some reference.  The presence of drug-related literature and 

documents, some of which appeared to be in active use (notably the 

handwritten recipe), conclusively shows that he is being less than 

truthful. 

19.5. His unelucidated suggestions that he, a part-time ‘handyman’ by 

occupation57 who ‘from time to time’ also sells ‘furniture and 

appliances’58, is involved in ‘chemistry’ with no particular focus ‘as 

an amateur and consider it a hobby’59, is devoid of any plausibility. 

19.6. He as much admits this in the only passage in which he attempts to 

explain what he was doing, which is patently implausible and in any 

event does not explain what in fact he was doing when the police 

arrived: 

‘I believe that what I am about to say might open me up to 

ridicule but I have to deal with it as ridiculous as it may 

seem.  I have had an interest in “Radionics”, “changing 

reality”, “alchemie”, scientology and other unconventional 

studies for years.  I am fascinated by these theories and 

 
57  Prophet 3:197:49.3 
 
58  Prophet 3:197:49.3 
 
59  Prophet 3:198:50 
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believe in exploring ideas.  This is part and parcel of my life 

philosophy and I enjoy doing.  I have experimented with 

chemicals to incorporate with radionics.  I have experimented 

to change the growth pattern of plants and colour changes in 

plants and soil stimulation.  History has shown that many 

unorthodox studies have resulted in chance discoveries.  I 

have never experimented for an illegal purpose and 

considered it my right to do so.  I am not a drug dealer or 

manufacturer.’60

20. To sum up, Prophet offers no adequate explanation for his conduct.  In his 

plainly modest house he has set up a facility for the manufacture of illegal 

drugs.  His background is inconsistent with a private devotion to chemistry.  

He explains nothing – not what he wanted to make or why.  His attempts to 

explain away his conduct during the raid and his industrial equipment – in 

the celebrated phrase of Nicholas AJA – ‘added impudence to 

dishonesty’61.  His farrago of tactical denials and failure to offer credible 

explanations serve only to ensnare him.  Prophet’s version that he was 

 
60  Prophet 3:239:149 
 
61  Schultz v Butt 1986 (3) SA 667 (A) 683I 
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involved in innocent amateur chemistry is so implausible that it can only be 

rejected62. 

 
62  Plascon-Evans Paints Ltd v Van Riebeeck Paints (Pty) Ltd 1984 (3) SA 623 (A) 634E to 

635C 
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SCHEDULE 1 OFFENCES 

21. Section 50(1)(a) of POCA provides for the forfeiture of the 

instrumentalities of offences referred to in Schedule 1. 

22. Item 22 of Schedule 1 lists any offence referred to in s 13 of the Drugs Act. 

23. I submit that the SCA correctly held63 that Prophet committed the following 

offences on the property referred to in s 13 of the Drugs Act on the 

property: 

23.1. He contravened s 3 by manufacturing 1-phenyl-2-propanone64.  It is 

a ‘scheduled substance’ as defined in s 1(1) because it is listed in 

Part I of Schedule 1 as a substance useful for the manufacture of 

drugs.  Prophet manufactured it knowing that it was to be used for 

the unlawful manufacture of methamphetamine.  It is a ‘drug’ as 

defined in s 1(1) because it is listed in Part III of Schedule 2 as an 

undesirable dependence-producing substance. 

23.2. Prophet also contravened s 5(b) by manufacturing 

methamphetamine65.  Methamphetamine is a ‘drug’ as defined in 

 
63  Mpati DP in Prophet SCA paras 23 and 24 
 
64  Mopp 2:100:14.1 
 
65  Mopp 2:100:14.3 
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s 1(1).  ‘Manufacture’ is defined in s 1(1) to include ‘the preparing 

… of the substance’, i.e. manufacturing includes a process aimed at 

producing the substance.  By manufacturing methamphetamine, 

Prophet dealt in it because s 1(1) defines the concept of ‘deal in’ to 

include the performance of ‘any act in connection with the … 

manufacture’ of a drug66. 

 
66  I submit in the alternative that Prophet attempted to manufacture methamphetamine, 

which in itself is an offence referred to in item 34 of Schedule 1 to POCA.  See Mpati DP 
in Prophet SCA para 24 
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THE PROPERTY WAS AN INSTRUMENTALITY OF THE OFFENCES 

An instrumentality of an offence 

24. Section 1(1) of POCA defines an ‘instrumentality of an offence’ as ‘any 

property which is concerned in the commission or suspected commission of 

an offence at any time before or after the commencement of this Act, 

whether committed in the Republic or elsewhere’. 

25. The SCA considered this definition in Cook Properties67.  The SCA held 

there that it was clear that the legislature ‘sought to give the phrase a very 

wide meaning’68 but that it would plainly not be appropriate to interpret it 

with ‘unbounded literalism’69.  It considered all the factors bearing on its 

interpretation70 and concluded that, for property to constitute an 

instrumentality of an offence, there must be a ‘reasonably direct’ functional 

link between the two71.  The property must in a real or substantial sense 

‘facilitate or make possible the commission of the offence’72.  It ‘must be 

 
67  National Director of Public Prosecutions v RO Cook Properties (Pty) Ltd; National 

Director of Public Prosecutions v 37 Gillespie Street Durban (Pty) Ltd and another; 
National Director of Public Prosecutions v Seevnarayan [2004] 2 All SA 491 (SCA) (‘Cook 
Properties’) 

 
68  para 12 
 
69  para 13 
 
70  paras 14 to 30 
 
71  para 31.  See also paras 14 and 21 
 
72  para 31 



 
 

21

 
 

                                                                                                                                                

instrumental in, and not merely incidental to, the commission of the 

offence’73.  The SCA affirmed this approach in its judgment in the present 

case74 and in its recent decision in Parker75. 

26. It follows that an instrumentality of an offence includes but is not limited to 

property used directly for the commission of the offence.  An 

instrumentality is also property used to further the commission of the 

offence.  Thus property not used directly for the commission of the offence 

will nevertheless be an instrumentality if it is used prior to, concurrently 

with or subsequent to the offence in a way that makes it easier for the 

perpetrator to commit the offence or harder for the authorities to detect the 

offence or to identify the perpetrator.  If however the property’s 

involvement in an offence is incidental or fortuitous, it cannot be an 

instrumentality because its forfeiture would then be arbitrary. 

27. The SCA has applied this test in two factual contexts relevant to the present 

matter. 

 
 
73  para 31 
 
74  Mpati DP in Prophet SCA para 17 
 
75  NDPP v Parker, unreported, SCA case number 624/04, dated 1 December 2005 

(http://wwwserver.law.wits.ac.za/sca/files/parker/parker.pdf) (‘Parker’) para 27 (Cameron 
JA) 
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28. First, in Cook Properties the SCA considered generally the circumstances 

in which immovable property might become the instrumentality of an 

offence76.  It held that the mere fact that an offence was committed at a 

particular place did not ‘by itself’ make the premises concerned an 

instrumentality of the offence and that ‘some closer connection than mere 

presence on the property’ would ordinarily be required77.  Either in its 

nature or through the manner of its use, the property must in some way 

have been employed ‘to make possible or to facilitate’ the commission of 

the offence78.  The examples the SCA gave in Cook Properties included 

‘the appointment, arrangement, organisation, construction or furnishing of 

premises to enable or facilitate the commission of a crime’79.  In Parker80 

and in the present matter81 the SCA affirmed this approach to immovable 

property. 

29. Secondly, in Cook Properties the SCA considered a more specific set of 

circumstances in which immovable property might constitute the 

 
76  paras 33 and 34 
 
77  paras 33 and 34, quoting National Director of Public Prosecutions re Application for 

Forfeiture of Property in terms of sections 48 and 53 of the Prevention of Organised 
Crime Act, 1998, unreported, WLD case number 2000/12886, para 12 

 
78  para 34 
 
79  para 34 
 
80  Parker paras 30 to 34 (Cameron JA) 
 
81  Mpati DP in Prophet SCA para 26 
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instrumentality of an offence, namely where it is used for drug-related 

offences82.  It held that the mere fact that drug dealers may frequent an 

hotel, did not make it ‘a drug shop’ and consequently an instrumentality of 

the offence of dealing in drugs.  It said that there ‘is no suggestion that the 

rooms were … equipped for the purpose of drug dealing’ and there was no 

evidence ‘that the premises themselves were used to manufacture, package 

or distribute drugs, or that any part of the premises was adapted or 

equipped to facilitate drug-dealing’83.  The clear implication is that where 

the premises are used to manufacture, package or distribute drugs or where 

they are adapted or equipped to facilitate drug dealing, then they do 

constitute instrumentalities of the offences committed on them.  The SCA 

expressly affirmed this implication in the present matter84. 

Comparable cases in the USA 

30. Both the SCA in Cook Properties85 and in the present matter86, and the 

High Court in this matter87, referred with apparent approval to the 

 
82  para 49 
 
83  para 49 
 
84  Mpati DP in Prophet SCA para 26 
 
85  Cook Properties para 34 footnote 41 and para 49 footnote 43 
 
86  Mpati DP in Prophet SCA para 27 
 
87  Prophet CPD para 25 footnotes 22 and 23 
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instrumentality test applied by the US courts generally and by the Fourth 

Circuit Court of Appeals in Chandler88 in particular. 

31. Chandler had over a period of five years stored, used and distributed large 

quantities of marijuana and cocaine in and from the basement and the 

kitchen in his house, and the garage, on his 33-acre farm: ‘from 1984 to 

1988, Chandler’s property served as the situs for over 130 drug 

transactions, some involving thousands of dollars’.89  He had also paid two 

of his employees in marijuana and small quantities of cocaine, the latter on 

approximately 30 to 40 occasions in the case of one employee and at least a 

dozen occasions in the case of the other employee (who also testified that 

Chandler sold him cocaine in quantities ranging from a quarter of a gram to 

an ounce on at least 15 occasions over a three-year period).90  While it 

appeared that ‘the farm had substantial purposes other than serving as an 

instrument of drug activity, the property nevertheless was an important, if 

not necessary, instrument for the drug activity, in providing a secluded 

location’.91  The court held that the farm constituted an instrumentality of 

 
88  United States v Chandler 36 F.3d 358 (1994) (US Court of Appeals for the Fourth Circuit) 
 
89  366 
 
90  361 
 
91  366 
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the offence of drug trafficking and was consequently liable to forfeiture.  In 

coming to that conclusion, the plurality held: 

‘In measuring the strength and extent of the nexus between the property 

and the offence, the court may take into account the following factors: 

(1) whether the use of the property in the offence was deliberate and 

planned or merely incidental and fortuitous; 

(2) whether the property was important to the success of the illegal 

activity; 

(3) the time during which the property was illegally used and the spatial 

extent of its use; 

(4) whether its illegal use was an isolated event or had been repeated;  

and 

(5) whether the purpose of acquiring, maintaining or using the property 

was to carry out the offence. 

No one factor is dispositive, but … the court must be able to conclude, under 

the totality of circumstances, that the property was a substantial and 

meaningful instrumentality in the commission of the offense, or would have 

been, had the offensive conduct been carried out as intended’.92

 

 
92  365 
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32. There are a number of other judgments of various US Federal Circuit 

Courts of Appeals on the circumstances in which immovable property on 

which drug-related offences are committed, render the property an 

instrumentality of the offence.  When considering the instrumentality 

judgments of the US courts it is however important to bear in mind that 

some of them have used the instrumentality concept in a constitutional 

inquiry and not merely in their application of the governing statute. 

33. The constitutional-law use of the instrumentality concept followed the US 

Supreme Court’s decision in Austin93 that civil forfeiture was subject to the 

prohibition of ‘excessive fines’ in the Eighth Amendment to the 

Constitution, if it serves both remedial and punitive purposes, rather than a 

purely remedial purpose94.  A forfeiture aimed at preventing the property 

from being used again to commit another offence or aimed at compensating 

the government for the cost of its investigation, has a remedial purpose.  A 

forfeiture aimed at punishing the owner for using his property for an 

unlawful purpose or for negligently allowing another person to misuse his 

property in that way, and a forfeiture aimed at deterring other owners from 

 
93  Austin v United States 509 US 602 (1993).  See the discussion of Austin in Cassella ‘The 

development of asset forfeiture law in the United States’ in Burchell and Erasmus (eds) 
Criminal Justice in a New Society: Essays in Honour of Solly Leeman (first published as 
Acta Juridica 2003) 314 at 336 to 338 

 
94  Austin 622 
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using their property in that way or allowing others to do so, has a punitive 

purpose.  A civil forfeiture which constitutes an ‘excessive fine’, is 

unconstitutional. 

34. The majority in Austin did not prescribe the test to determine if forfeiture 

was ‘excessive’: ‘Prudence dictates that we allow the lower courts to 

consider that question in the first instance’95. Justice Scalia however did 

not agree that the development of the test should be deferred.  He suggested 

an instrumentality test which closely resembles the ‘substantial connection’ 

test developed by lower courts to determine whether property had been 

‘used’ to commit an offence or had ‘facilitated’ the commission of an 

offence, i.e. whether it was property of the sort described in the governing 

statute.  Justice Scalia said that the constitutional question was whether the 

property had a close enough relationship to the offence96. 

35. Since Austin, lower courts have developed various tests to determine when 

a civil forfeiture constitutes an ‘excessive’ fine.  Some of them (of which 

Chandler is a notable example) have opted for the instrumentality test 

 
95  622-3 
 
96  628.  Scalia J expressly rejected the value of the property as a relevant consideration.  

He suggested that a scale used to measure a quantity of illegal drugs would be liable to 
forfeiture ‘whether made of the purest gold or the basest metal’ (627) 

 



 
 

28

 
 

                                                

suggested by Justice Scalia while others have adopted a proportionality test 

or a combination of the two97. 

36. In Bajakajian98 the US Supreme Court finally endorsed a ‘principle of 

proportionality’99 test to determine when a civil forfeiture constitutes an 

‘excessive’ fine.  In this test the value of the property is weighed against the 

gravity of the offence: ‘If the amount of the forfeiture is grossly 

disproportional to the gravity of the defendant’s offence, it is 

unconstitutional’100.  I deal below with the proportionality standard in our 

law. 

37. As the SCA noted in Cook Properties101, it appears that in some US 

judgments property used to commit or facilitate drug trafficking has been 

more readily regarded as an instrumentality than property used for other 

offences.  I do not contend that in South Africa the approach to cases 

 
97  There is a useful discussion of the tests adopted by the various Federal Courts of 

Appeals in the judgment in United States v Certain Real Property Located at 11869 
Westshore Drive, Putnam Township, Livingston County, Michigan 70 F.3d 923 (1995) 
(US Court of Appeals for the Sixth Circuit), cert. denied, 117 S. Ct. 57 (1996) 

 
98  United States v Bajakajian 424 US 321 (1998) 
 
99  334 
 
100  337 
 
101  Cook Properties para 34 footnote 41 
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involving drugs offences should be different from that in cases involving 

other offences102. 

38. The following US judgments are however instructive on the circumstances 

in which the property on which drug trafficking offences are committed, 

render the property an instrumentality of the offence: 

38.1. In Betsy Bruce Lane103 the defendant used his house to store, 

prepare, package and consume cocaine over a period of about five 

years.  He also kept drug paraphernalia at the house.  He and friends 

met regularly at his house to snort cocaine which he supplied to 

them.  The court held that these facts established that the house was 

used to facilitate the crimes and that there was accordingly a 

‘substantial connection’ between the house and the crimes104.  The 

house was consequently declared forfeit. 

 
102  See the reservation about some of the US judgments expressed in National Director of 

Public Prosecutions v Cole and Others [2004] 3 All SA 745 (W) (‘Cole’) 755c 
 
103  United States v One Parcel of Real Estate Located at 7715 Betsy Bruce Lane, 

Summerfield, North Carolina 906 F.2d 110 (1990) (US Court of Appeals for the Fourth 
Circuit) 

 
104  The new US Civil Asset Forfeiture Reform Act of 2000 (‘CAFRA’), Title 18 United States 

Code Section 983(c) provides that if the government seeks the forfeiture of property 
involved in the commission of a criminal offence, it must show on the probabilities that 
there was ‘a substantial connection between the property and the offense’.  CAFRA 
significantly amended the procedures for civil judicial forfeiture proceedings.  It applies 
only to civil forfeiture proceedings commenced on or after its effective date, 23 August 
2000.  See United States v Wagoner County Real Estate 278 F.3d 1091 (2002) (US 
Court of Appeals for the Tenth Circuit), 1095 footnote 1 
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38.2. In Bieri105 a husband and wife stored 85 kilograms of marijuana on 

their family dairy farm from where they distributed it to others over 

a period of nearly two years.  The court held that, although the farm 

was not used solely for illicit purposes, it was integral to the 

marijuana distribution conspiracy as it provided cover, storage and a 

centre of distribution for the illegal activity.  The farm was declared 

forfeit. 

38.3. In 16614 Cayuga Road106 one Dopp had cultivated and sold large 

quantities of marijuana at his house for many years.  A police search 

revealed 82 one-pound bags of marijuana, bags of marijuana seeds, 

352 marijuana seedlings, drug paraphernalia, firearms and $33 725 

in cash.  The court rejected an ‘excessive fines’ complaint and 

declared the house forfeit.  In doing so it referred to ‘Dopp’s 

extensive and long-term use of the defendant property for large-

scale marijuana cultivation and distribution’ and concluded that 

‘Dopp did not meet his burden of establishing that the amount of the 

forfeiture is grossly disproportional to the gravity of his offense’. 

 
105  United States v Susan D Bieri and another 68 F.3d 232 (1995) (US Court of Appeals for 

the Eighth Circuit) 
 
106  United States v One Parcel of Real Property Known As 16614 Cayuga Road, Wyandotte, 

Ottawa County, Oklahama 2003 WL 21437207 (2003) (US Court of Appeals for the Tenth 
Circuit) 
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38.4. In Cleckler107 the defendants owned a farm of twenty acres.  

Undercover agents purchased cocaine from them on two occasions.  

Despite the fact that only two transactions were involved, the 

Eleventh Circuit Court of Appeals held that there was a ‘substantial 

connection’ between the property and the crime because one sale 

was negotiated on the farm (although consummated at another 

location) and another negotiated and completed on the farm. 

38.5. In 415 East Mitchell Avenue108 a police search of the house of one 

Lyles revealed over 200 grams of marijuana contained in three 

plastic bags in the freezer, marijuana seeds in the refrigerator and 

several pounds of marijuana, three large incubators and 19 marijuana 

plants in the basement.  The court held that the case ‘involved a 

sophisticated, on-going cultivation operation’ and declared the 

house forfeit109. 

38.6. In One Hundred and Eleventh Avenue110 the defendant negotiated 

the purchase of ten kilograms of cocaine by telephone from his 
 

107  United States v Cleckler 270 F.3d 1331 (2001) (US Court of Appeals for the Eleventh 
Circuit) 

 
108  United States v Real Property Known and Numbered as 415 East Mitchell Avenue, 

Cincinnati, Ohio 149 F.3d 472 (1998) (US Court of Appeals for the Sixth Circuit) 
 
109  478 
 
110  United States v Real Property and Residents at 3097 SW 111th Avenue 921 F.2d 1551 

(1991) (US Court of Appeals for the Eleventh Circuit) 
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restaurant.  He insisted however that the delivery take place in the 

driveway at his home.  The Eleventh Circuit Court of Appeals held 

that it was sufficient to establish a ‘substantial connection’ between 

the crime and his home.  It declared his home forfeit.  It explained 

this conclusion as follows: 

‘Whether we apply a ‘substantial connection’ standard or a 

‘sufficient nexus’ standard, the connection between the 

property in this case and the drug transaction is sufficient to 

support a forfeiture of the property…  (The defendant) 

orchestrated a narcotics delivery which occurred on the 

driveway of his residence.  His telephone conversations prior 

to the deal demonstrate his insistence that the deal take place 

on familiar territory.  (He) later led the buyer to his 

residence.  The government did not manoeuvre to have a 

narcotics deal occur at (his) house.  The primary basis for 

forfeiture is that a portion of the defendant property, the 

driveway, served as the planned site of a ten kilogram 

cocaine delivery.  The property played a central role in the 
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transaction, facilitated the transaction, and was properly held 

forfeited to the United States’.111

 

38.7. In Santoro112 the defendant had sold small quantities of cocaine (a 

total of 12.8 grams) to an undercover officer on four occasions from 

her house on a 26-acre farm.  There was no evidence that illegal 

drugs were ever stored or manufactured on the property and it was 

also apparent that Santoro was only acting as an intermediary in the 

transactions and received little or no reward for them.  The court 

nevertheless held that Santoro’s ‘repeated use of the property as a 

situs for conducting drug sales’ showed that ‘the property was used 

to facilitate her illegal conduct’113.  The court rejected an argument 

that the small sales did not justify the forfeiture of Santoro’s family 

home: ‘while we recognise that the home has a protected place in 

our jurisprudence … we cannot sanction a rule that gives favoured 

 
111  1556 
 
112  United States v Thomas F Santoro and others 866 F.2d 1538 (1989) (US Court of 

Appeals for the Fourth Circuit) 
 
113  1542 
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protection to drug dealers who choose to deal directly from their 

homes’114.  The farm was declared forfeit. 

38.8. In Schifferli115 a dentist had used his office over 40 times during a 

four-month period to write prescriptions that lacked legitimate 

medical purposes and were used instead to distribute controlled 

substances.  The dentist also made the deliveries and received the 

payments, although most of those actions took place elsewhere.  In 

declaring the office forfeit the court held that the office was ‘hardly 

incidental’ to the dentist’s prescription-writing activities: ‘on the 

contrary, it provided an air of legitimacy and protection from 

outside scrutiny, precisely because a dentist office is where 

prescriptions are usually written’116.  The court acknowledged that 

in this respect the case differed from ‘the typical factual setting’ for 

drug-related forfeitures of immovable property ‘in which a drug 

dealer uses real property, often a home, to store or sell illegal 

drugs’, but added that this difference ‘strengthens, not weakens our 

holding’117.  The court also rejected an argument to the effect that 

 
114  1542 to 1543 
 
115  United States v H Allan Schifferli and another 895 F.2d 1987 (1990) (US Court of 

Appeals for the Fourth Circuit) 
 
116  991 
 
117  991 
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the vast majority of the activity on the property was the legitimate 

practice of dentistry, saying that ‘in virtually all cases, the property 

subject to forfeiture has legitimate uses’ and the forfeiture statute 

‘would be eviscerated if the presence of any legitimate use for the 

property defeated forfeiture’118.  It concluded that ‘the direct and 

continuing relationship between the property and the crimes easily 

supports a finding of forfeiture’119. 

38.9. In Sclafani120 police officers searched the defendants’ home and 

found 23 separately packaged quantities of cocaine with a total 

combined weight of approximately 582,23 grams, a bottle of Inositol 

dilutent powder and an Ohaus Triple Beam balance scale, two items 

commonly used to prepare, weigh and package cocaine for sale, 

$13 844 in cash and eight firearms, the serial number of one of 

which was obliterated.  In addition, during the search Mr Sclafani 

rushed into the bathroom and flushed several small plastic bags of 

cocaine down the toilet, five of which were retrieved from the toilet 

bowl, and Mrs Sclafani retrieved a large plastic bag containing 

 
 
118  991 
 
119  991 
 
120  United States v Carmela Sclafani and Another 900 F.2d 470 (1990) (US Court of Appeals 

for the First Circuit) 
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approximately one pound of cocaine from the top of a dresser and 

tried to conceal it under her dress.  The court held that the Inositol, 

the scale, the currency and the guns were ‘part of the tools of the 

trade of drug dealers’121.  The court held in effect that the Sclafanis’ 

home was used to unlawfully store, conceal, prepare and distribute 

cocaine.  It was declared forfeit. 

38.10. In 3639 Second Street122 at his house the defendant (Freeman) sold 

two ounces of cocaine to a person (‘the go-between’) who then on-

sold it to an undercover police officer and told him that the 

defendant was his source.  When Freeman’s house was searched, 

they found drugs, drug paraphernalia (including a triple beam scale, 

sifting device and glassine bags), $12 585 cash, guns and 

ammunition.  The cash included marked $250 notes used by 

undercover agents to purchase illegal drugs from the go-between on 

two previous occasions.  The go-between testified that before 

purchasing the two ounces of cocaine he had met Freeman at his 

house several times to discuss future drug deals of larger amounts of 

cocaine, and he had once received a couple of ‘lines’ of cocaine for 

 
121  475 
 
122  United States v Premises known as 3639-Second Street, N.E., Minneapolis, Minnesota 

869 F.2d 1093 (1989) (US Court of Appeals for the Eighth Circuit) 
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his own personal use.  The court held that the evidence established a 

sufficient nexus between the house and Freeman’s drug trafficking 

to render the house forfeit.  The plurality accepted that more was 

required than incidental or fortuitous contact between the property 

and the underlying illegal activity.  It sufficed though if the property 

was used to facilitate the crime.  The plurality said that ‘facilitate’ 

encompassed any ‘activity making the prohibited conduct less 

difficult or more or less free from obstruction or hindrance’123.  The 

plurality emphasized the facts that the drug sale itself and exchange 

of money occurred in the house and that drugs as well as marked 

money from prior transactions and tools of trade were present in the 

house124.  The plurality concluded that ‘the mere use of the house for 

drug storage and concealment clearly made the sale of cocaine less 

difficult’ 125.  The concurring judge agreed that ‘the connection 

between Freeman’s house and illegal drug activities was clearly 

sufficient to justify forfeiture … The house on Second Street 

Northeast was Freeman’s cocaine store.  Not only did one sale take 

place there, but it also contained guns, drug paraphernalia, and a 

 
123  1096 
 
124  1096 
 
125  1096 to 1097 
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large amount of cash, some of it in marked bills traceable to 

previous undercover buys’126. 

38.11. In 11869 Westshore Drive127 the defendants sold large quantities of 

marijuana kept at their residence and an adjacent barn.  When they 

were raided, marijuana was found in the study, the master bedroom, 

the guest room, the kitchen and the living room of the house, as well 

as in the garage.  In the house the police also found $8 380 in cash, 

some of which were pre-recorded funds used in two ‘controlled 

purchases’ (police traps), the second of which had occurred on the 

defendants’ property.  In the barn the police found another 

approximately 25 pounds of marijuana.  The court declared the 

property forfeit.  In its application of the instrumentality test, it 

concluded that the house was used as the ‘sales office’ in which sales 

of marijuana were arranged and the barn as the ‘warehouse’ for the 

storage of the marijuana. 

 
126  1097 to 1098 
 
127  United States v Certain Real Property Located at 11869 Westshore Drive, Putnam 

Township, Livingston County, Michigan 70 F.3d 923 (1995) (US Court of Appeals for the 
Sixth Circuit), cert. denied, 117 S. Ct. 57 (1996) 
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The property was an instrumentality 
 

39. The Cape High Court concluded in this case that the property constituted an 

instrumentality of Prophet’s offence because: 

‘It was a place to store the chemicals, rooms on the property were 

being used to process, refrigerate and ‘synthesize’ these chemicals, 

into what on a balance of probabilities was methamphetamine.  The 

property cannot be divorced from these acts, it was an integral part, 

an instrumentality’128. 

40. The SCA reached the same conclusion because: 

‘the property, although used by the appellant as his home, was 

adapted and equipped (by the fitting of an extractor fan and other 

laboratory paraphernalia) to unlawfully manufacture drugs from 

chemical substances.  Its use was deliberate and planned and 

important to the success of the illegal activities, which could not be 

conducted openly.  So far as the spatial use of the house is concerned, 

almost the entire house was used either to store chemicals and 

 
128  Prophet CPD para 28 
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equipment necessary for the manufacturing process or to manufacture 

scheduled substances and drugs, particularly methamphetamine’129. 

41. I submit with respect that these findings were correct.  The house was in the 

language of Cook Properties ‘appointed’, ‘arranged’, ‘organised’, 

‘furnished’ and ‘adapted or equipped’ to enable or facilitate Prophet’s 

offences.130  All the rooms of the house and the garage on the property were 

used for the illegal drug manufacturing activities and the associated storage 

of the ingredients, equipment and other paraphernalia.  That much is 

apparent from Venter’s evidence: 

41.1. There is a house and a garage on the property.  The house is a simple 

one comprising only five rooms designated A to E131.  The evidence 

shows that all the rooms and the garage were used for the activities 

associated with the illegal manufacture of drugs. 

41.2. The small room B was equipped and used as a mini laboratory132.  It 

was fitted with an industrial extractor fan similar to those used in 

professional laboratories to expel noxious and harmful gases and 

 
129  Mpati DP in Prophet SCA para 29 
 
130  Cook Properties paras 34 and 49 
 
131  Diagram 1:34 
 
132  Venter 1:27:3.2 to 3.5;  Photo’s 1:38 to 40 
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smells133.  It contained a large quantity of laboratory equipment and 

chemicals of some considerable value134. 

41.3. The mini laboratory was by no means the only part of the house used 

for the drug-manufacturing activities.  Venter’s affidavit makes it 

clear that all the rooms in the house and the garage were used for 

those purposes135. 

41.4. The household fixtures, fittings and appliances were also used for 

these activities such as the refrigerator136, the table in the 

‘opwaskamer’137, the sinks138 and the storage cupboard below 

them139 and another built-in cupboard140. 

 
133  Venter 2:142:6.4 and 6.5 
 
134  Venter 2:142:6.5.  Prophet 3:217:80.4 estimated their total value as being between 

R12 000 and R13 000 
 
135  Venter 1:27:3.1 to 3.23 read with Photo’s 1:36 to 55 
 
136  Cockrill 2:148:3 to 7 
 
137  Photo’s 1:46:20 and 21 
 
138  Photo’s 1:40:10 and 11 and 1:43:14 and 15 
 
139  Photo’s 1:45:18 
 
140  Photo’s 1:47:23 and 24 
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42. Applying the Chandler factors141: 

● The use of the house was clearly deliberate and planned, not 

merely incidental and fortuitous. 

● It was clearly important to the success of the illegal drug 

manufacturing. 

● The large quantities of chemicals and equipment found, the earlier 

orders Prophet placed through Hiebner and the fact that the 

phenylacetic acid obtained by Prophet from Hiebner on 31 January 

2001 had not even been opened, suggest that the property was used 

illegally for some time before 31 January 2001 

● The spatial extent of the illegal use was clearly extensive. 

● Its illegal use was probably not an isolated event. 

● One of the primary purposes of using the property was to use it as 

the situs for concealed illegal drug manufacturing. 

43. Prophet’s use of the house to manufacture illegal drugs was thus not the 

incidental locus of his illegal drug manufacturing.  The house was specially 

fitted and adapted for purposes of his manufacture of illegal drugs.  It was 

an essential component of Prophet’s illegal drug-manufacturing activities.  

It might have been his home but it doubled-up as a drugs factory. 

 
141  See paragraph 28 above 
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44. I accordingly submit that the High Court and the SCA were correct in 

finding that the property was indeed an instrumentality of an offence and 

consequently liable to forfeiture in terms of s 50(1)(a) of POCA. 
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PROPORTIONALITY 

Introduction 

45. The SCA held in Cook Properties that, in an application for the forfeiture of 

property as an instrumentality of an offence, a proportionality analysis may 

be appropriate in which the nature and value of the property is assessed in 

relation to the crime involved and the role it played in its commission142.  It 

explained that this was because this Court had held in FNB143 that there was 

‘broad support in other jurisdictions for an approach based on some 

concept of proportionality when dealing with deprivation of property’144.  It 

further explained that s 50(1) of POCA must be read with s 48(1), with the 

result that ‘the property’ in respect of which s 50(1) empowers the court to 

order forfeiture is ‘any or all’ of the property145. 

46. In the present matter the SCA confirmed that a finding that the property 

was an instrumentality of an offence is sufficient for the making of a 

forfeiture order.  It was however open to the respondent to show that there 

 
142  Cook Properties paras 30 to 31 and 74 
 
143  First National Bank of SA Ltd t/a Wesbank v Commissioner, South African Revenue 

Service and Another; First National Bank of SA Ltd t/a Wesbank v Minister of Finance 
2002 (4) SA 768 (CC) (‘FNB’) para 71 

 
144  Cook Properties para 30 footnote 35 
 
145  Cook Properties para 74, disapproving of the finding in NDPP v Seevnarayan 2003 (2) 

SA 178 (C) paras 42, 49, 54 and 65-66 that s 50(1) of POCA left the court with no 
discretion regarding the extent of the forfeiture ordered 
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is a significant disproportionality between the crime committed and the 

property to be forfeited.  There should be ‘an element of proportionality 

between the crime committed and the property to be forfeited’146. 

47. As to the proportionality standard to be applied (a matter not decided in 

Cook Properties), the majority of the SCA in the present matter147 held: 

‘A mere sense of disproportionality should not lead to a refusal of the 

order sought.  To ensure that the purpose of the law is not 

undermined, a standard of ‘significant disproportionality’ ought to be 

applied for a court to hold that a deprivation of property is ‘arbitrary’ 

and thus unconstitutional, and consequently refuse to grant a 

forfeiture order. And it is for the owner to place the necessary 

material for a proportionality analysis before the court’148. 

 
146  Mpati DP in Prophet SCA para 30 
 
147  Mpati DP, Streicher, Mithiyane and Cloete JJA concurring 
 
148  Mpati DP in Prophet SCA para 37.  One of the members of the SCA panel which decided 

the present matter disagreed with the majority’s proportionality standard, saying that 
‘significant disproportionality’ ‘is too strict an evaluative norm’ (Ponnan JA in Prophet 
SCA para 42) and that the standard should not be ‘rigid and inflexible’ (para 45).  The 
dissenting judge also questioned the constitutional defensibility of requiring the property 
owner to place the necessary material for a proportionality analysis before the court 
(paras 45 and 47) 
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The proportionality standard 

48. The relevant part of this Court’s judgment in FNB to which the SCA 

referred, concerned the prohibition of any ‘arbitrary deprivation of 

property’ in s 25(1) of the Constitution.  It is in that context that this Court 

said that there was ‘broad support in other jurisdictions for an approach 

based on some concept of proportionality when dealing with deprivation of 

property’.149  It went on to consider the foreign jurisprudence150 and 

concluded that it demonstrated at least two important principles: 

48.1. The first is that there are appropriate circumstances where it is 

permissible for legislation, in the broader public interest, to deprive 

persons of property without payment of compensation151. 

48.2. The second is that, for the validity of such deprivation, there must be 

an appropriate relationship between means and ends, between the 

sacrifice the individual is asked to make and the public purpose this 

is intended to serve.  It is one that is not limited to an inquiry into 

 
149  FNB para 71 
 
150  paras 72 to 96 
 
151  para 97 
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mere rationality, but is less strict than a full and exacting 

proportionality examination152. 

49. Based on this analysis, this Court concluded that a deprivation of property 

was ‘arbitrary’ within the prohibition in s 25(1) of the Constitution, if the 

law did not provide ‘sufficient reason’ for the particular deprivation or was 

‘procedurally unfair’153.  It went on to say154 that ‘sufficient reason’ had to 

be established as follows: 

‘(a) It is to be determined by evaluating the relationship between 

means employed, namely the deprivation in question and ends 

sought to be achieved, namely the purpose of the law in 

question. 

(b) A complexity of relationships has to be considered.  

(c) In evaluating the deprivation in question, regard must be had 

to the relationship between the purpose for the deprivation 

and the person whose property is affected. 

(d) In addition, regard must be had to the relationship between 

the purpose of the deprivation and the nature of the property 

 
152  para 98 
 
153  para 100 
 
154  para 100 
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as well as the extent of the deprivation in respect of such 

property. 

(e) Generally speaking, where the property in question is 

ownership of land or a corporeal movable, a more 

compelling purpose will have to be established in order for 

the depriving law to constitute sufficient reason for the 

deprivation than in the case when the property is something 

different and the property right something less extensive.  

This judgment is not concerned at all with incorporeal 

property. 

(f) Generally speaking, when the deprivation in question 

embraces all the incidents of ownership, the purpose for the 

deprivation will have to be more compelling than when the 

deprivation embraces only some incidents of ownership and 

those incidents only partially. 

(g) Depending on such interplay between variable means and 

ends, the nature of the property in question and the extent of 

its deprivation, there may be circumstances when sufficient 

reason is established by, in effect, no more than a mere 

rational relationship between means and ends;  in others this 
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might only be established by a proportionality evaluation 

closer to that required by s 36(1) of the Constitution. 

(h) Whether there is sufficient reason to warrant the deprivation 

is a matter to be decided on all the relevant facts of each 

particular case, always bearing in mind that the inquiry is 

concerned with ‘arbitrary’ in relation to the deprivation of 

property under s 25.’ 

50. FNB of course dealt with deprivations of property generally and not with 

deprivations designed to prevent or punish crime. 

51. The SCA, both in Cook Properties and in the present case, referred to the 

judgments of the US Supreme Court in Austin155 and Bajakajian156 in this 

context.  As explained above, those judgments dealt with the application of 

a proportionality analysis to deprivations of property designed to punish 

crime.  Bajakajian is the later and also the more useful of the two 

judgments.  Its notable features relevant to the present inquiry, include the 

following: 

51.1. The defendant attempted to board an international flight with 

$357 144 concealed in his luggage.  It was not unlawful to export the 

 
155  Austin v United States 509 US 602 (1993) 
 
156  United States v Bajakajian 524 US 321 (1998) 
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money provided that he reported it before he did so.  He was charged 

and convicted of attempting to export the money without making 

such a report.  The government sought forfeiture of the whole 

amount under a statutory provision which provided that someone 

convicted of wilfully committing the offence, shall forfeit ‘any 

property … involved in such an offence’.  The trial court however 

refused to declare the full amount forfeit because it held that to do so 

would violate the Eighth Amendment’s prohibition of ‘excessive’ 

fines. 

51.2. The US Supreme Court upheld the trial court by a slender margin of 

five to four.  Justice Thomas delivered the opinion of the majority 

and Justice Kennedy delivered the opinion of the dissenting 

minority.  As appears from their opinions, the court was sharply 

divided inter alia on the application of the proportionality standard 

to the facts of the case.  The majority held that forfeiture of the full 

amount would be grossly disproportionate and thus ‘excessive’ 

within the meaning of the Eighth Amendment.  The minority on the 

other hand held that the full amount ought to be forfeited because it 

was not disproportionate to the severity of the crime. 
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51.3. The court was however unanimous on the appropriate 

proportionality standard.  The majority held and the minority agreed, 

that a punitive forfeiture was ‘excessive’ for purposes of the Eighth 

Amendment, only if the defendant proved that it was ‘grossly 

disproportional’ to the severity of his offence.  The majority 

explained that this high threshold was appropriate on the grounds of 

two principles which militated ‘against requiring strict 

proportionality’: 

● The first was that ‘judgments about the appropriate 

punishment for an offence belong in the first instance to the 

legislature’. 

● The second was that ‘any judicial determination regarding 

the gravity of a particular criminal offence will be inherently 

imprecise’. 

52. I submit that the same considerations are relevant to the determination of 

the proportionality standard under our law, i.e. to determine whether a 

forfeiture under s 50(1) of POCA constitutes an ‘arbitrary’ deprivation 

within the meaning of s 25(1) of the Constitution. 

53. These considerations and this Court’s analysis in FNB support the 

‘significant disproportionality’ standard suggested by the majority of the 
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SCA, which simply requires that if the court, on the ground of 

disproportionality, is to refuse forfeiture of property which has been found 

to be an instrumentality, or is to order the forfeiture of a part only of the 

property (assuming that is practical), the disproportionality must be 

‘notable’ or ‘important’157.  The appropriateness of the majority’s 

significant disproportionality standard is demonstrated by its antithesis, 

namely that the court must grant an order of forfeiture if any 

disproportionality that it finds is ‘insignificant’158. 

54. I accordingly submit that only a significant disproportionality between a 

forfeiture and the purposes it is designed to serve, may deprive the 

forfeiture of its justification and render it ‘arbitrary’. 

55. Whether there is a significant disproportionality in this case, depends on the 

purposes it is designed to serve on the one hand and the severity of its 

impact on Prophet on the other. 

 
157  Shorter Oxford English Dictionary s.v. ‘significant’ 
 
158  By ‘insignificant’ I do not mean so trivial as to bring the de minimis principle into operation 

because then there would be no disproportionality at all 
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The purposes of civil forfeiture generally 

56. This Court held in Mohamed (1)159 and the SCA affirmed in Cook 

Properties160, that ‘the primary objective of provisions of this sort is to 

remove the incentive for crime, not to punish criminals’.  In other words, 

any proportionality analysis would have to weigh the impact of the 

forfeiture on the defendant, not only against the severity of his crime but 

also against the public interest in the prevention of crime because both are 

legitimate objectives that forfeiture is designed to serve161. 

57. The SCA held in Cook Properties162 and affirmed in the present case163 that 

the interrelated purposes of civil forfeiture under chapter 6 of POCA, 

included the following: 

● Removing the incentives for crime. 

● Deterring persons from using or allowing their property to be used 

in crime. 

● Eliminating or incapacitating some of the means by which crime 

may be committed. 
 

159  NDPP v Mohamed 2002 (4) SA 843 (CC) para 15 
 
160  para 17 
 
161  Cole para 13, affirmed by Mpati DP in Prophet SCA para 30 
 
162  Cook Properties para 18 
 
163  Mpati DP in Prophet SCA paras 17 and 34 
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● Advancing the ends of justice by depriving those involved in crime 

of the property concerned. 

58. The SCA in Cook Properties also made the point that although certain of 

the purposes of forfeiture under chapter 6 had a penal element164, the 

objectives of the chapter ‘transcend the merely penal’165. 

59. The impact of any forfeiture under chapter 6 of POCA is ameliorated by the 

‘innocent owner’ defence under ss 52 and 54.  This Court described this 

defence in Mohamed (1)166 and the SCA did so in Cook Properties167 and 

Parker168.  The effect of the defence is that the innocent owner is protected 

against forfeiture of his property and it is only the perpetrator-defendant 

who may suffer a loss of it.  This feature already goes a long way towards 

ensuring proportionality because it ensures that the adverse impact of 

forfeiture is only visited on the guilty owner and not on the innocent owner. 

 
164  Cook Properties para 17 
 
165  para 18 
 
166  NDPP v Mohamed 2002 (4) SA 843 (CC) para 18 
 
167  Cook Properties paras 10, 11 and 21.  See also Mpati DP in Prophet SCA para 11 
 
168  Parker paras 23 to 24 (Nkabinde AJA) 
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Forfeiture in the combat of drug-related crimes 

60. Forfeiture plays a particularly important role in the prevention and 

punishment of drug offences.  The modern-day mechanisms of forfeiture 

had their origins in attempts to combat drug offences both internationally 

and locally. 

61. The first major international instrument to deal with the problem of 

international crime, was the United Nations Convention against Illicit 

Traffic in Narcotic Drugs and Psychotropic Substances of 1988: 

61.1. The preamble records that the parties to the convention are, 

- ‘Deeply concerned by the magnitude of and rising trend in 

the illicit production of, demand for and traffic in narcotic 

drugs and psychotropic substances, which pose a serious 

threat to the health and welfare of human beings and 

adversely affect the economic, cultural and political 

foundations of society’ and 

- ‘Deeply concerned also by the steadily increasing inroads 

into various social groups made by illicit traffic in narcotic 

drugs and psychotropic substances, and particularly by the 

fact that children are used in many parts of the world as an 
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illicit drug consumers market and for purposes of illicit 

production, distribution and trade in narcotic drugs and 

psychotropic substances, which entails a danger of 

incalculable gravity’. 

61.2. Article 3 obliges the parties to criminalise every activity along the 

chain of the production, distribution, possession and use of illegal 

drugs including the possession of equipment, materials and 

substances used for their production.  They must also provide for 

those offences to be punished by ‘sanctions which take into account 

the grave nature of these offences’ such as ‘imprisonment or other 

forms of deprivation of liberty, pecuniary sanctions and 

confiscation’. 

61.3. Article 5 requires the parties to adopt such measures as may be 

necessary for the confiscation of various things including ‘materials 

and equipment or other instrumentalities used in or intended for use 

in any manner’ in drug offences of the kind described in article 3.  

They are not only required to establish the legislative framework for 

this to be done but are also required to ensure that their executive 

authorities give effect to it. 
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62. On its enactment in 1992, the Drugs Act included the first general South 

African legislation for the confiscation of the proceeds of crime.  It 

provided inter alia for someone convicted of a drug-related offence, to be 

deprived of the benefits derived from it.  These provisions however 

suffered a number of inadequacies including the fact that they were limited 

to drug-related offences.  They were accordingly repealed and replaced by 

the Proceeds of Crime Act 76 of 1996 which was in turn repealed and 

replaced by POCA.  The latter two statutes extended the mechanism of 

confiscation from drug-related offences to crime generally.  This 

broadening of confiscation as a means for the prevention and punishment of 

crime accorded with similar developments at international level169. 

63. What this history vividly demonstrates, is that the mechanism of forfeiture 

invoked in this case, is first and foremost one designed internationally and 

locally, for the combat of crimes of the kind Prophet committed.  Crimes of 

this kind lie at the very heart of the purpose and rationale of the forfeiture 

mechanism.  It is precisely because these crimes have become so rampant 

and their personal and social devastation so widespread, that there is 

consensus both internationally and locally, that the mechanism of forfeiture 

 
169  For instance by the Recommendations of the Financial Action Task Force on Money 

Laundering of the Group of Seven Countries, the Model Regulations Concerning Money 
Laundering Offences adopted by the Organisation of American States, the 
Commonwealth Model Law for the Prohibition of Money Laundering and ultimately by the 
United Nations Convention against Transnational Organised Crime of 2000 
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is an essential tool in the combat of them.  This also explains why the US 

courts have been so robust and forceful in their application of their 

forfeiture legislation to drug-related offences170 as is illustrated by the cases 

to which I have already referred. 

Proportionality in this case 

64. I submit that the SCA correctly found that it is for the party who seeks to 

avoid or ameliorate a forfeiture order on the ground of disproportionality to 

place the facts necessary for the proportionality analysis before the court171.  

The person alleging that a forfeiture would be unconstitutional must prove 

the facts on which he relies172. 

65. Prophet has failed to adduce the necessary evidence.  He has instead chosen 

to deny any criminal conduct on his part.  He has not taken the court into 

his confidence by disclosing the magnitude and moral culpability of his 

crime.  One does not know for how long he has been manufacturing drugs, 

on what scale he does so, whether he does so only for his own use or for 

 
170  Cole para 14 
 
171  Mpati DP in Prophet SCA para 37 
 
172  This follows from the two-stage approach to constitutional litigation, described in Ferreira 

v Levin NO and Others; Vryenhoek and Others v Powell NO and Others 1996 (1) SA 984 
(CC) para 44 
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sale to others and if so on what scale he does so and how much he has 

profited from it. 

66. Even if it is open to Prophet to ask the court to do the best it can on the 

meagre evidence before it, I submit that there would be no 

disproportionality in the forfeiture at all.  The factors bearing on it include 

the following: 

66.1. First, the gravity of the offence.  Prophet’s offences are very serious.  

They are punishable in terms of s 17(d) of the Drugs Act to 

imprisonment of up to 15 years or any fine the court deems fit or 

both.  Prophet manufactured methamphetamine which is even more 

physically addictive than heroin and its abuse produces a toxic 

psychosis resembling schizophrenia173.   

66.2. Secondly, the extent of the offence.  The quantity of chemicals found 

at the house was sufficient to synthesize 400 to 600 grams of 

methamphetamine174.  Smit estimates that the street value of such a 

quantity of methamphetamine was approximately R250 000 at that 

time175.  One does not know for how long Prophet had been 

 
173  Smit 6:488:20 to 23 
 
174  Venter 1:30:6;  Prophet 3:207:64;  Venter 5:371:7 
 
175  Smit 1:22:9;  Prophet 3:190:38;  Smit 4:359:30 
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manufacturing methamphetamine but the large quantities of 

chemicals, equipment, drug recipes and other drug-manufacturing 

paraphernalia found and the earlier orders he had placed through 

Hiebner, suggest that the property had been used for the manufacture 

of methamphetamine for some significant time before 31 January 

2001. 

66.3. Thirdly, the personal benefit reaped by the offender.  Prophet has 

failed to make any disclosure in this regard but the aforegoing 

evidence of the scale and value of his drug-manufacturing activities 

suggest that he may well have derived very considerable profits from 

his crime. 

66.4. Fourthly, the value and significance of the property forfeited.  

Prophet says that the value of his equity interest in the house that he 

will lose on forfeiture is between R70 000 and R90 000176 because 

the current value of the property cannot be more than R200 000 and 

there is a bond of R106 229,44 registered over it in favour of First 

National Bank177.  I accept that the significance of the property 

extends beyond the purely commercial because it is also Prophet’s 

 
176  Prophet 3:241:151.9 
 
177  Prophet 3:233:121.4 
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home.  This feature can however hardly give rise to 

disproportionality because Prophet’s loss of his home will in the first 

place be the product of his own choice to abuse his home by using it 

as a drugs factory.  Moreover, Prophet receives income of between 

R6 000 and R12 000 per month from rental earned on immovable 

property in Bloemfontein that he inherited from his late father178.  

He can thus afford another home. 

66.5. Fifthly, the relationship between the property and the offence and 

particularly the extent of its involvement in the commission of the 

offence.  I have already dealt with this factor.  The property was 

intimately and extensively involved in the commission of the 

offence. 

66.6. Lastly, the public interest served by the forfeiture.  There is clearly a 

very considerable public interest in the removal of a significant 

illegal drug-manufacturing capacity and activity from a residential 

neighbourhood.  Such a facility is a menace in any neighbourhood 

and a danger to the health and safety of its inhabitants and its young 

people and children in particular.  Prophet, the guilty party, is an 

 
178  Prophet 3:196:49.1 and 3:241:151.13 
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owner-occupier and personally controlled and undertook the drug 

manufacturing that occurred there179. 

67. I submit in conclusion that the forfeiture order is entirely proportionate to 

the purposes it is designed to serve and that Prophet has in any event not 

begun to show that it is not.  I accordingly submit that the SCA correctly 

held that no disproportionality justifying a refusal of a forfeiture order has 

been shown to exist180. 

 
179  Cf Parker paras 41 and 42 (Cameron JA) 
 
180  Mpati DP in Prophet SCA para 41 
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PROPHET’S IMPERMISSIBLE CONSTITUTIONAL ATTACKS 

The manner in which the attacks are raised 

68. In paragraph 1 of Prophet’s notice of application for leave to appeal to this 

Court in terms of rule 19 (‘the rule 19 notice’), under the headings ‘THE 

CONSTITUTIONAL MATTERS RAISED IN THE CASE’ and ‘The 

Constitutional validity of Chapter 6’ (which the remainder of the notice 

suggests is a reference to Chapter 6 of POCA), Prophet seeks to raise in this 

Court, for the first time, the following questions: 

‘Whether or not the whole of Chapter 6 is constitutionally valid, 

alternatively whether individual sections thereof or some of the 

sections, either read alone or read together, whether by operation, 

enforcement or enactment thereof are constitutionally valid’181. 

69. In paragraph 2 of the rule 19 notice, under the heading ‘The rights in issue’, 

Prophet refers to the rights in ss 10, 14 and 25(1) and ss 35(3) generally and 

35(3)(h) specifically: 

‘Whether or not the aforementioned sections violates the Appellant’s 

rights to dignity, privacy, a fair trial, the right to be presumed 

 
181  Rule 19 notice 7:651:1.1 
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innocent until proven guilty, the right to silence and the right not to be 

arbitrarily deprived of property’182. 

70. In the remainder of paragraph 2 of the rule 19 notice, under the headings 

‘The right to privacy’183, ‘The right to dignity’184, ‘The right to a fair trial 

and the right to remain silent’185, ‘The right to be presumed innocent’186 

and ‘The right not to be arbitrarily deprived of property’187, Prophet 

describes, in general terms, his constitutional attacks on Chapter 6 of 

POCA. 

71. Later in the rule 19 notice, in an eclectic manner, Prophet elaborates on or 

reiterates his constitutional attacks and raises certain other grounds of 

appeal188. 

72. The rule 19 notice concludes with the following prayers for substantive 

relief189: 

 
182  Rule 19 notice 7:651:2 
 
183  Rule 19 notice 7:652 
 
184  Rule 19 notice 7:652 
 
185  Rule 19 notice 7:653 
 
186  Rule 19 notice 7:653 
 
187  Rule 19 notice 7:653 
 
188  Rule 19 notice 7:653-9 
 
189  Rule 19 notice 7:659-60 
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‘1. Declaring that the forfeiture of the Appellants property by the 

Respondent was not constitutionally defensible and is 

therefore set aside; 

2. Declaring that the operation of the provisions of the POC Act 

in respect of the forfeiture of the Appellant’s property was not 

constitutionally justifiable. 

3. Declaring that the whole of Chapter 6, alternatively certain 

sections thereof are not constitutionally valid’. 

73. Nowhere in the rule 19 notice does Prophet cite the specific sections of 

Chapter 6 of POCA which, in the alternative to his attack on Chapter 6 as a 

whole, he contends should be declared inconsistent with the Constitution 

and invalid. 

The prayer in Prophet’s heads of argument 

74. The heads of argument delivered on Prophet’s behalf suggest a further 

change of front.  In the paragraph headed ‘Conclusion’, which is the final 

paragraph, Prophet confines the relief sought to orders relating to the 

forfeiture of his property, i.e. he makes no mention of any declarations of 

unconstitutionality.  This paragraph reads as follows: 
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‘This Honourable Court is respectfully requested to grant special 

leave to appeal with costs and to further uphold the appeal with costs 

and to reverse the order of the High Court which declared the 

property situated at 54 Balfour Street, Woodstock forfeited, and 

further requested to reverse the cost orders which have been made 

against the Applicant in the High Court hearings and in the hearing 

before the Supreme Court of Appeal, thereby granting those costs in 

favour of the Applicant’190. 

The procedural problems with the attacks 

75. As explained fully in the NDPP’s answering affidavit in the application for 

leave to appeal (‘the NDPP’s answer’), Prophet’s attack on the 

constitutionality of the whole of Chapter 6 of POCA, which is the main 

ground of appeal stated in the notice: 

● was not raised in his founding papers in the Cape High Court191; 

● was not raised as a ground of appeal in his application for leave to 

appeal in the Cape High Court192; 

 
190  Prophet’s heads 29:69 
 
191  Mopp 8:679:11 to 8:681:11.2 
 
192  Mopp 8:681:12 
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● was not raised as a ground of appeal in his founding affidavit in his 

application in the SCA for leave to appeal to that Court193; and 

● was not raised or argued in his counsels’ heads of argument or oral 

argument in the SCA194.  On the contrary, in his heads of argument 

in the SCA Prophet said: 

‘It is accepted that organised crime has become a growing 

international problem and that societies in transition (like 

South Africa) are particularly susceptible to organized crime 

groups.  It is further accepted that ordinary criminal law 

measures are ineffective in targeting these criminal 

organizations, thus necessitating extraordinary measures 

such as civil forfeiture in terms of chapter 6 of POCA.  Based 

on these exigencies, it is accepted that on an objective 

analysis POCA passes constitutional muster’195. 

76. The same applies to his attack, in the alternative, on ‘certain’ (unspecified) 

‘sections’ of Chapter 6 of POCA, i.e. that attack too was not hitherto raised 

in these proceedings. 

 
193  Mopp 8:682:13 
 
194  Mopp 8:682 to 683:15 
 
195  Prophet’s SCA heads 8:754:60 
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77. I submit that Prophet should not be permitted to mount imprecise, wide-

ranging and far-reaching constitutional attacks on provisions of POCA for 

the first time in the present application for leave to appeal to this Court. 

78. In terms of s 167(6) of the Constitution the interests of justice is the 

criterion for evaluating applications for leave to appeal to this Court from 

any other court, including the SCA196.  The factors that bear on the interests 

of justice in this case are the following: 

78.1. The Minister of Justice has not been joined as a party, 

notwithstanding the peremptory requirements of rule 5(1)197, the 

clear authority of this Court on the undesirability of determining the 

constitutionality of laws without notice to the relevant member of 

the executive198 and the fact that after this application was made both 

 
196  S v Boesak 2001 (1) SA 912 (CC) para 12 
 
197  The relevant parts of rule 5(1) provide: ‘In any matter, including any appeal, where there 

is … any inquiry into the constitutionality of any law, including any Act of Parliament …, 
and the authority responsible for … the administration of any such law is not cited as a 
party to the case, the party challenging the constitutionality of such … law shall, within 
five days of lodging with the Registrar a document in which such contention is raised for 
the first time in the proceedings before the Court, take steps to join the authority 
concerned as a party to the proceedings.’ 

 
198  Beinash and Another v Ernst and Young and Others 1999 (2) SA 116 (CC) para 27-8; 

Jooste v Score Supermarket Trading (Pty) Ltd (Minister of Labour Intervening) 1999 (2) 
SA 1 (CC) paras 7 to 8 
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the NDPP199 and the Chief Justice200 alerted Prophet to the 

implications of his failure to join the Minister of Justice. 

78.2. The Minister has consequently not had the opportunity of adducing 

evidence in justification of the alleged infringements of provisions of 

the Bill of Rights by provisions of POCA, evidence which may 

prove vital to the outcome of the attacks201. 

78.3. The application seeks to raise for decision, at a late stage in litigation 

which has already proceeded through the High Court and the SCA, 

entirely new constitutional attacks on the provisions of an Act of 

Parliament which hitherto the applicant has accepted as being 

constitutional and valid202. 

78.4. It undesirable to allow such a fundamental change of front at this 

late stage of the proceedings203. 

78.5. This Court has been deprived of the benefit of judgments dealing 

with the attacks by the Cape High Court and the SCA204. 

 
199  Mopp 8:683:16 
 
200  Practice Directions dated 5/12/05 para 5(c) 
 
201  Parbhoo and Others v Getz NO and Another 1997 (4) SA 1095 (CC) para 5; Moseneke 

and Others v The Master and Another 2001 (2) SA 18 (CC) para 13 
 
202  Lane and Fey NNO v Dabelstein and Others 2001 (2) SA 1187 (CC) (‘Dabelstein’) para 5 
 
203  para 6 
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78.6. The litigants have also been disadvantaged because they have not 

had the opportunity of reconsidering or refining their respective 

arguments in the light of the prior judgments, which in turn impacts 

negatively on this Court’s ability to determine the matter properly205. 

78.7. In effect, Prophet asks that this Court be the court of first and last 

instance in a matter in which other courts have jurisdiction, 

something which, as this Court has said time and again, is 

undesirable206.  No relevant factors have been raised by Prophet that 

would constitute special circumstances requiring a departure from 

this principle. 

78.8. On the contrary, the attacks Prophet raises and the declarations of 

invalidity he seeks are so imprecise, that the NDPP cannot properly 

prepare its answer to them207.  Sound discipline in constitutional 

litigation, and hence the interests of justice, require accuracy in the 

 
204  Bruce and Another v Fleecytex Johannesburg CC and Others 1998 (2) SA 1143 (CC) 

para 4 
 
205  para 8; see also Carmichele v Minister of Safety and Security and Another (Centre for 

Applied Legal Studies Intervening) 2001 (4) SA 938 (CC) para 59 
 
206  See the authorities cited in Zondi v MEC for Traditional and Local Government Affairs 

and Others 2005 (3) SA 589 (CC) para 13 footnote 18.  See also Dormehl v Minister of 
Justice and Others 2000 (2) SA 987 (CC) para 5; S v Bequinot 1997 (2) SA 887 (CC) 
para 15; Dabelstein para 5 

 
207  Shaik v Minister of Justice and Constitutional Development and Others 2004 (3) SA 599 

(CC) para 24 
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identification of statutory provisions that are attacked on the ground 

of their constitutional invalidity and reasonable precision in the 

formulation of the attacks208. 

79. I accordingly submit that the present application is contrary to the interests 

of justice. 

Direct access – the Chief Justice’s questions 

80. Despite a series of pointed questions by the Chief Justice209, Prophet has 

not applied for direct access to this Court.  The following passage in the 

heads of argument delivered on his behalf suggest that he consciously 

decided not to do so in the present proceedings: 

‘Were this Honourable Court not to entertain all the issues raised in 

the Applicant’s application for special leave, the Applicant would be 

left with the option of approaching this Honourable Court via the 

direct access route in order to ventilate those issues that still stand 

over for determination.  Such a course would result in a duplication of 

proceedings.  Whilst the Applicant is before this Honourable Court 

seeking leave to hear those constitutional issues connected with his 

 
208  para 25 
 
209  Practice Directions dated 5/12/05 paras 5(a) to (d) 
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appeal before the SCA it would be the preferable course, it is 

submitted, to hear all issues connected to the matter’210. 

81. It follows, I submit, that the answers to the questions posed by the Chief 

Justice211, are as follows: 

81.1. ‘Does the applicant require direct access to this Court to raise the 

constitutionality of the provisions of Chapter 6 of the Prevention of 

Organised Crime Act 121 of 1998?’  Yes. 

81.2. ‘If so, is there a proper application for direct access before this 

Court?’  No, Prophet has decided not to make an application for 

direct access at this stage. 

81.3. ‘Does the failure to join the Minister of Justice in the proceedings 

pose an impediment to a direct access application?’  Yes, rule 5(1) 

and the clear authority of this Court require that the Minister be 

joined. 

81.4. ‘Should the application for direct access be granted?’  This question 

is not applicable because there is no application for direct access.  If 

such an application were to be brought in this matter, it should be 

 
210  Prophet’s heads 3 to 4:5 
 
211  Practice Directions dated 5/12/05 paras 5(a) to (d) 
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refused.  Section 167(6) of the Constitution and rule 18 require that 

the application be in the interests of justice.  For the reasons given 

above, the interests of justice militate against this Court determining 

attacks on Chapter 6 of POCA in the present matter.  In any event, 

this Court will grant applications for direct access in exceptional 

circumstances only212.  There is nothing exceptional about the 

circumstances of the present case. 

 
212  The authorities are collected in Bhe and Others v Magistrate, Khayelitsha, and Others 

(Commission for Gender Equality as Amicus Curiae); Shibi v Sithole and Others; South 
African Human Rights Commission and Another v President of the Republic of South 
Africa and Another 2005 (1) SA 580 (CC) para 32 footnote 34 

 



 
 

74

 
 
CONCLUSION 

82. The NDPP asks that Prophet’s application for leave to appeal be dismissed 

with costs. 
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