
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

CASE NO. CCT 56/05 

In the matter between: 

SIMON PROPHET         Applicant 

and 

THE NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS  Respondent 

In Re: 

ERF 14241, CAPE TOWN, SITUATED AT 54 BALFOUR ST., 

WOODSTOCK 

_____________________________________________________________________________ 

REPLYING AFFIDAVIT 

___________________________________________________________________________ 

I, the undersigned, 

SIMON PROPHET 

do hereby make oath and say: 

1. 

I am an adult male and presently reside at 54 Balfour St., Woodstock. The facts herein contained 

are true and correct to the best of my knowledge and belief and falls within my personal 

knowledge unless the context indicates otherwise. 

 

2. 

I have read the answering affidavits of ADRIAN CARL MOPP, RODNEY JAMES DE KOCK 

and CASPER HENDRIK VENTER. I do not propose to deal with every averment therein 

contained and my failure to do so should not be construed as an admission of such averments. 

Rather, I propose to deal with those averments that are germane to determining the issues before  



2. 

this Honourable Court. 

 

3. 

The contention advanced by Mr. Mopp that Rule 31(1) requires that the factual material to be 

admitted “ must ‘not specifically appear on the record’”( my italics)  is obviously fallacious and 

is based on a misreading of the sub-rule. The sub-rule clearly provides that “factual material that 

 is relevant to the determination of the issues before the Court and does not specifically appear 

on the record’ can be canvassed by any party to the proceedings. Any contention that this must 

be new entirely material loses sight of the aim of the sub-rule, i.e. that the material must be 

relevant to the determination of the issues before the Court. As such it will be material that is 

obviously connected to the issues before Court. On the construction of Mr. Mopp the material 

that is to be canvassed should enjoy no reference or mention on the record. The word 

“specifically” obviously alludes to material that is connected to the issues before the Court but 

that does not appear specifically on the record, i.e. it does not appear it its actual form on the 

record. 

 

4. 

It is submitted that the record of the proceedings in the Magistrates Court fits this interpretation 

to a tee. More legal argument in this regard will be delivered before this Honourable Court at the 

hearing of this matter. 

 

5. 

The affidavit of Smith is factual material that is of a scientific nature and is capable of easy 

verification. The answering affidavit of Casper Hendrik Venter supports the contention contained  



3. 

therein, namely that methamphetamine cannot be produced by the mere mixing of 1-phenyl-2-

propanone and chilled methylamine.  

Furthermore, I have been advised and verily believe that this Honourable Court is entitled ‘to 

determine on appeal the facts of a matter in order to determine the constitutional claim before it’ 

in order to ‘fulfil its constitutional task of determining constitutional matters’. In determining 

whether the property was an instrumentality of an offence both the High Court and the SCA 

considered the supposed state of preparation of the substances in order to ascertain how close I 

was to manufacturing methamphetamine when I was interrupted by the police when they raided 

my home. The affidavit of Smith, which is confirmed by Venter, shows that a lengthy and 

intricate process, which necessitated the use of other chemicals needed to be followed to achieve 

the end product of methamphetamine. If this fact is weighed against the backdrop of my defence 

that I was engaged in amateur chemistry and is also seen against the backdrop of the evidence 

contained in the record of proceedings in my criminal trial it will become apparent that the 

conclusion drawn that I was engaged in the manufacturing of methamphetamine is open to 

serious doubt.  

If the matrix which ensues out of the aforementioned weighing of fact and evidence is further 

examined in relation to the question of whether the determination of the aspect of 

‘instrumentality’ by way of motion proceedings does not offend against the right enshrined in 

Section 34 of the Constitution and certain other Constitutional imperatives which are related to 

the right to silence and the question of illegally obtained evidence, it will become evident that 

certain provisions of the Prevention of Organized Crime Act are not constitutionally defensible, 

alternatively, the application of these provisions in ceratin instances, and more particularly in 

Applicant’s case, gives rise to a violation of certain of Applicant’s constitutional rights. 

 



4. 

6. 

It is submitted that Rule 31 proposes the canvassing of material during a hearing of the nature 

described in the Rule and that once the said material qualifies for admission that no explanation 

need be given as to the reason why it is sought to be canvassed at this stage of the proceedings. 

Because of its scientific nature, and provided that adequate notice is given of the intention to 

canvass such material, it is my contention that a party should be allowed to canvass such 

material. Obviously the Respondent was not given adequate notice of such intention to canvass 

and the matter was postponed at the last hearing with an appropriate cost order. There is 

therefore no longer cause for complaint on the part of the Respondent that they have not been 

given adequate notice. 

 

7. 

Furthermore, considering the argument that I have brought before this Honourable Court, namely 

that I should never have been put on my defence in the first place in the hearing before the High 

Court, it would be anomalous, it is submitted, to require an explanation as to why the  material 

had not been placed before Court earlier. This is the very gripe that I have and which has brought 

me before this Honourable Court, namely that I needed to answer, before the finalization of my 

criminal trial, the allegations put to me by way of the application for forfeiture. 

 

8. 

In determining whether the search and seizure had been constitutionally justifiable, which was  

an aspect placed before the High Court and the Supreme Court of Appeal but not argued by 

Counsel or considered by the eminent judges, the record of the criminal proceedings is extremely 

helpful in that it contains evidence led by the Respondent’s witnesses and gives an insight into 



5. 

the events of the day in question and will certainly assist this Honourable Court in determining 

not only my complicity but also the validity of the search and seizure and the importance of the 

need for answering the question regarding its constitutionality. Furthermore it illustrates in the 

present case the need of determining by way of viva voce evidence the weight of the evidence 

against me rather than by motion proceedings, for it is my very gripe that the determination of 

the issue of whether the property was an instrumentality of an offence cannot be done by way of 

motion proceedings and that such determination by way of motion proceedings offends against  

Section 34 of the Constitution. 

 

9. 

The contents of the Magistrates judgement alone is not helpful enough in displaying the extent of 

the Police’s mala fides in conducting the search, but the evidence given by the Respondent’s 

Captain Smit and its further elucidation under cross-examination is extremely insightful in 

determining the issues before this Honourable Court. The proceedings in the Magistrates Court is 

in fact the only evidence, in my view,  properly adduced which can assist this Honourable Court 

in determining the issues brought before it. 

 

 

10. 

The submissions advanced by Mr. De Kock, it is submitted, does not take the matter any further 

but if it attempts to cast any aspersions on me as to how the minute was obtained, same are 

denied. The further attempt to downplay the import of the minute does not detract from the fact 

that the Respondent abided by the judgement of the Magistrate and therefore agreed that the 

evidence obtained by the search and seizure was illegally obtained and should be excluded from  



6. 

the trial. This begs the immediate and logical question as to whether evidence which properly 

stands to be excluded from criminal proceedings because of its tainted nature should and can be 

admitted  in terms of proceedings conducted in POCA proceedings. This raises the further 

question of the fairness and legitimacy of such proceedings if such tainted evidence was indeed 

admitted in the POCA proceedings. This consequently makes a consideration of the record of 

criminal proceedings extremely germane to determining the aforementioned questions. Such 

questions, inter alia, stand now for determination before this Honourable Court. Consequently  it 

becomes desirable that such record of proceedings should be canvassed in determining these 

questions. Hence, it is submitted, Rule 31 was enacted for this very eventuality and other like 

cases. Any attempt to present Rule 31 in a different light is merely an attempt to deprive this 

Honourable Court, by way of semantics and jargon, from properly enforcing the provisions of 

Rule 31 which was designed to allow material which does not specifically appear on a record of 

appeal from being canvassed in order to assist this Honourable Court in determining issues of a 

constitutional nature not properly and fully canvassed in other Courts which are not wholly 

seized with solely determining constitutional issues as the Above Honourable Court is.       

As the last bastion of upholding the rights of individuals which are constitutionally enshrined this 

Court should not be lightly deprived of an opportunity of properly deciding the issues placed 

before it. For this reason, it is submitted the documents sought to be canvassed should be 

allowed. 

 

DATED AT MAITLAND THIS 29TH DAY OF MARCH 2006. 

 

_______________________ 

SIMON PROPHET 



             7. 

         

I certify that: 

1. The deponent has acknowledged to me that: 

1.1 he knows and understands the contents of this declaration; 

1.2 he has no objection to taking the prescribed oath; 

1.3 he considers the prescribed oath to be binding on his conscience. 

2. The deponent thereafter uttered the words: “ I swear that the contents of this declaration 

 are true, so help me God.” 

3. This declaration was signed in my presence at the address set out hereunder on 29th 

 MARCH 2006.   

  

 

. 

___________________________ 

Commissioner of Oaths  

 

FULL NAMES: 

RANK: 

ADDRESS OF SAPS:    


