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MEDIA SUMMARY 

The following media summary is provided to assist in reporting this case and is not binding 
on the Constitutional Court or any member of the Court. 
 
On Tuesday, 7 March 2006, the Constitutional Court will hear an application on whether the 
applicant’s house should be forfeited to the State following the Cape High Court decision 
which was upheld by Supreme Court of Appeal (SCA) and is now appealed against. 
 
The applicant is the owner in title of the house (the property) which is the subject matter of 
this litigation. During December 2000 members of the South African Police Services (SAPS) 
entered and searched the property on the strength of a warrant. They had formed a reasonable 
suspicion that the applicant had committed offences in terms of the Drugs and Drug 
Trafficking Act by attempting to or manufacturing undesirable dependence producing 
substances on the property.  They, say that parts of the house had been equipped and were 
being used for what appeared to be manufacturing of drugs. The Applicant together with his 
co-accused were arrested and charged in the magistrate’s court. However, they were 
subsequently acquitted. In consequence of the search and the discovery, mentioned earlier, 
the National Director of Public Prosecutions (NDPP) brought an application in the High 
Court in terms of the provisions of chapter 6 of the Prevention of Organised Crime Act 
(POCA).  
 
The applicant now challenges the constitutional validity of the provisions of Chapter 6. This 
legislation allows a competent court to order the seizure of assets used in the commission of 
an offence. If the court finds that there are reasonable grounds to believe that any property “is 
an instrumentality of an offence”, it must make an order preserving the property and 
prohibiting any person from dealing in any manner with the assets. If a court subsequently 
finds that the property subject to a preservation order is “an instrumentality of an offence”, it 
may make an order forfeiting to the State all or any part of the assets.  
 
The High Court found that the house was an instrumentality of an offence. It made an order 
forfeiting the property to the State. Having been aggrieved by the decision the applicant 
unsuccessfully appealed to the SCA. He now seeks leave to appeal against the judgments of 
the SCA. 
 
The applicant contends also that the forfeiture order amounts to a verdict of guilt even in 
circumstances where, as is the case here, the accused person was acquitted of the offence 
charged. He argues that the forfeiture of property in the face of such an acquittal infringes the 
right not to be arbitrarily deprived of property. He further argues that his rights to dignity, to 
be presumed innocent, to silence and fair trial as well as the right to privacy are infringed by 
the operation of Chapter 6. He challenges the admission of evidence which was excluded at 



the criminal trial on the basis that the manner in which it was obtained offends his right to 
privacy. 
 
The NDPP opposes the application for leave to appeal. It urges this Court not to permit the 
applicant to raise what it considers to be new wide-ranging and far-reaching constitutional 
attacks on the POCA. In this regard it argues, amongst other things, that neither the Minister 
of Justice (who is not joined to the proceedings) nor the NDPP ever had an opportunity of 
adducing evidence in justification of the alleged infringement of the provisions of the POCA. 
The NDPP maintains that such evidence may become vital to the outcome of the attack. 
Regarding the attack on the validity of the warrant and search conducted at the property the 
NDPP maintains that the applicant did not persist with this ground of appeal before the SCA.  
 
The question has arisen whether, because they were not squarely raised before the High Court 
and the SCA, the challenges to POCA can only be ventilated before this Court if direct access 
is granted to the applicant. If direct access is refused, the applicant argues in the alternative 
that the SCA erred in holding that the forfeiture of his property was not disproportional to the 
gravity of the offences and that it could not interfere with the forfeiture order unless it could 
be shown that such forfeiture was “significantly disproportionate”. He argues that such a 
finding goes beyond the provisions of the POCA and amounts to an unconstitutional 
enforcement of that legislation. The NDPP argues that the forfeiture order is entirely 
proportionate to the purpose it is designed to serve. 
 


