
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

CASE NO. CCT 56/05 

In the matter between: 

SIMON PROPHET         Applicant 

and 

THE NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS  Respondent 

In Re: 

ERF 14241, CAPE TOWN, SITUATED AT 54 BALFOUR ST., 

WOODSTOCK 

_____________________________________________________________________________ 

NOTICE OF MOTION 

___________________________________________________________________________ 

BE PLEASED TO TAKE NOTICE THAT the Applicant intends to apply at the hearing of the 

above-named matter for an order in the following terms: 

 

1. That the following documents be admitted to these proceedings as factual material in 

 terms of Rule 31(1): 

(a) The transcript of the criminal proceedings in the Cape Town Magistrates Court,  

  Case No. 16/236/2003, already lodged with the Above Honourable Court; 

(b) The memorandum of the National Director of Public Prosecutions, wherein it   

  abandons any right of appeal in respect of the above-mentioned criminal  

  proceedings, already lodged with the Above Honourable Court; and 

(c) The affidavit of Michael Allan Smith, deposed to on 28th February 2006, already 

  lodged with the Above Honourable Court;  

       



2. An order that the costs of this application be costs in the appeal to this Court; 

 

3. Further and/or alternative relief. 

 

The admission of factual material in terms of Rule 31 

That the documents sought to be canvassed in terms of Rule 31 constitutes, in the case of the 

transcript of criminal proceedings and the memorandum compiled by the Respondent, factual 

material in terms of Rule 31 and that it is common cause or otherwise incontrovertible and, 

further, that it is of an official nature.  In the case of the affidavit of Michael Allan Smith, that it 

constitutes facts of a scientific nature.  

It cannot be argued that the transcript and/or memorandum is not common cause and/or 

incontrovertible.  The transcript correctly reflects the criminal proceedings and the memorandum 

the position adopted by the Respondent to such proceedings. The position adopted by the 

Respondent as reflected in the memorandum renders the judgement of the presiding Magistrate, 

as contained in the transcript, a final judgement. The findings therefore, may be debatable, but 

the judgement remains final, i.e. the Applicant was acquitted of the charges preferred against him 

and on the basis of the evidence led at the criminal proceedings which is contained in the 

transcript. 

That the memorandum and the transcript falls squarely within the provisions of Rule 31 and as 

such is merely incontrovertible facts which does not specifically appear on the record and which 

facts the Applicant is entitled to canvass in order to properly present its case.   

That the position is best illustrated by the fact that the SCA, in its judgement, referred to the 

acquittal of the Applicant in the criminal proceedings and such fact being tendered from the bar 

and the SCA drawing conclusions that such acquittal was merely “technical”, and thereby 

creating the necessity for the transcript to be part of these proceedings. 



  

The relevance of the transcript and the memorandum to the present case 

That the transcript of criminal proceedings are directly related to the constitutional issues raised 

as it is the criminal trial of the Applicant whereat he was charged and tried of the offence which 

formed the subject matter of the forfeiture order made against him. As such it contains direct 

evidence, tested by cross-examination, related to the charge. It would afford the Above-

Honourable Court an insight into the substance of the charges, the manner in which such charges 

were sought to be proved, and the shortcomings in the State’s case in proving such charges.  That 

 it would buttress the arguments of the Applicant that the application of the provisions of Chapter 

6 of the Prevention of Organised Crime Act (POCA), leads to an infringement of the rights of the 

Applicant enshrined in Section 34 of the Constitution, .i.e. that the determination of whether any 

property has been an instrumentality of an offence cannot be properly and fairly determined on 

motion proceedings.  

That the essential question of whether the search and seizure conducted by the police was valid, 

proper and constitutionally justifiable is comprehensively canvassed in the transcript and 

considered by the presiding officer after hearing detailed evidence relevant to such search and 

seizure; thereby being of assistance to the Above Honourable Court in determining the issue of 

the constitutionality of the search and seizure .  

That the transcript contains evidence directly related to the culpability or otherwise of the 

Applicant. 

The memorandum indicates that the Respondent is in agreement with the finding of the presiding 

Magistrate that the search and seizure was invalid and offers its reasons for so being in 

agreement. Consequently the question arises whether evidence which would ordinarily be 

inadmissable against an Accused in criminal proceedings would be admissable in proceedings in 

terms of Chapter 6 of POCA in order to found a forfeiture order against such an Accused. The 



transcript is also enlightening in respect of indicating the manifest inequity that prevails when an 

Accused is simultaneously faced with a criminal trial in relation to the suspected commission of 

an offence as well as forfeiture proceedings in this same regard.   

That the transcript reflects the proceedings which Applicant asserts should be the sole yardstick 

by which it should be measured whether an offence had been committed and that such yardstick  

is pertinent to the adjudication of the merits of this application. 

 

The affidavit of Michael Allan Smith 

That such affidavit indicates the scientific process of manufacturing methamphetamine from 

mixing 1-phenyl-2-propanone with methylamine. It was a conclusion of the Supreme Court of 

Appeal(“SCA”) in its judgement that the availability of the two aforementioned substances on 

the premises of the Applicant warranted the ready conclusion that the Applicant was engaged in 

the manufacture of methamphetamine. That the scientific processes involved, as elucidated by 

Smith, indicates that it was not a mere simple matter of mixing the two substances in order to 

achieve methamphetamine. This scientific fact is particularly relevant to the argument of the 

Applicant  to the effect that the application of civil law principles to the question of determining 

whether an offence may  have been committed gives rise to an anomaly because an “offence” can 

only exist within the confines of the principles governing criminal law. It was the scientific 

evidence of Venter that the mixing of the aforementioned two substances would give rise to 

methamphetamine(the evidence failed to qualify this assertion with the facts contained in the 

affidavit of Michael Allan Smith) and the application of the principles of motion proceedings to, 

inter alia, this assertion made it possible for the SCA to decide, on a balance of probabilities, that 

the Applicant had been engaged in the commission of an offence. 

That this qualification of the scientific evidence of Venter is particularly relevant when it is 

considered against the backdrop of all the evidence that led to the conclusions drawn by the SCA 



 and the Cape High Court when it considered the matter in its respective jurisdictions. 

 

Conclusion 

The Applicant accordingly prays for an order that the transcript of the criminal proceedings in 

the Cape Town Magistrates Court, the memorandum compiled by the Respondent and the 

affidavit of Michael Allen Smith be admitted to these proceedings as factual material which the 

Applicant is entitled to canvass in terms of Rule 31 of the Rules of the Above Honourable Court. 

 

Take Notice Further that the affidavit of Simon Prophet will be used in support of this 

application. 

Take Notice further that Respondent may respond hereto, indicating whether or not they 

consent to the admission of the documents, and, if, the application is opposed, the grounds for 

such opposition. 

 

DATED AT CAPE TOWN THIS 15TH DAY OF MARCH 2006. 

 

Napoleon & Vogel Attorneys 

Per: 

________________________ 

SYLVESTER VOGEL 

(Attorney for Applicant) 

Athens House 

145 Voortrekker Rd. 

Maitland 

C/o Maserumule Inc. 



43 Oxford St. 

Forest Town 

Johannesburg 

2193 

 

To:  The Registrar 

Constitutional Court 

Johannesburg 

 

And To: The Directorate of Public Prosecutions 

119 Buitengracht St. 

Cape Town 

c/o The State Attorney 

Liberty Centre 

Long St. 

Cape Town 

8000 

Ref: M. Kagee    

 

. 

 

     

 

 

 



 

IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

CASE NO. CCT 56/05 

In the matter between: 

SIMON PROPHET         Applicant 

and 

THE NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS  Respondent 

In Re: 

ERF 14241, CAPE TOWN, SITUATED AT 54 BALFOUR ST., 

WOODSTOCK 

_____________________________________________________________________________ 

AFFIDAVIT 

___________________________________________________________________________ 

I, the undersigned, 

SIMON PROPHET 

do hereby make oath and say: 

1. 

I am an adult male and presently reside at 54 Balfour St., Woodstock. The facts herein contained 

are true and correct to the best of my knowledge and belief and falls within my personal 

knowledge unless the context indicates otherwise. 

 

2. 

By virtue of the directions issued by the Above Honourable Court in respect of the above-named 

matter the parties to these proceedings have already filed their respective Heads of Argument. 

The matter has also been set down for hearing. Furthermore the Above Honourable Court has 



issued further directions related to the application for the leading of further evidence. I have 
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 already submitted an affidavit in this regard but have been afforded an opportunity to formally 

apply for the admission of the documents sought to be canvassed as factual material. To this end 

I will repeat most of the averments contained in the aforementioned affidavit. 

 

3. 

I have been advised and verily believe that the Rules of the Above Honourable Court and more 

particularly sub-rule 31(1) allows for the canvassing of factual material that is relevant to the 

determination of the issues before the Court and that does not specifically appear on the record. 

 

4. 

The aforementioned sub-rule provides further that such facts as are sought to be canvassed 

“should be common cause and incontrovertible or are of an official, scientific, technical or 

statistical nature capable of easy verification”. 

 

5. 

Given the issues that are being ventilated in these proceedings I respectfully submit that the 

record of proceedings related to my criminal trial in the Cape Town Magistrates Court 

constitutes factual material that is relevant to the determination of the multitude of issues raised 

and that such factual material( i.e. the record of proceedings) are common cause and 

incontrovertible and are also of an official nature, in that it is a duly transcribed and 

authenticated record of the criminal trial proceedings. 
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6. 

I do not propose to set out lengthy reasons as to why the aforementioned record of proceedings 

are relevant to the determination of issues before this Court as this Honourable Court has already 

been apprised of the parties respective Heads of Argument in this matter and wherein is dealt at 

length with the merits of the matter, i.e. the evidence presented against me as an alleged  drug 

manufacturer and/or dealer. It is my submission that these merits illustrate the need for the 

admission of the documents sought to be introduced and that Rule 31 is the appropriate 

mechanism for such introduction.  

Also the very aspect of whether it is constitutionally feasible to consider such evidence on 

affidavit and outside the precinct of a criminal court has also been highlighted. In addition the 

very question of the constitutionality of the search of my house is at  issue in these proceedings. 

This aspect was dealt with at length in the criminal proceedings and the court granted a 

comprehensive judgement in this regard.  

 

7. 

For these reasons, I submit, it is even more important that the record of the evidence led in the 

criminal court should be placed before this Honourable Court. Furthermore, after my acquittal  in 

the Cape Town Magistrates Court I was advised that the Respondent was not seeking to appeal 

the decision of the presiding magistrate in the criminal proceedings. The magistrate. Mr. H le 

Roux thereafter handed to my attorneys of record a memorandum that he had received from 

Respondent. The memorandum, which I attach hereto along with the record of criminal 

proceedings, reflects the reasons of the Respondent for not pursuing an appeal in this matter. To 

my mind the decision to not appeal the judgement of Mr. Le Roux renders such judgement final 



and unassailable and such fact therefore becomes highly pertinent to these proceedings. 
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8. 

I submit that the contents of the aforementioned annexures fully reflect that my acquittal was not 

merely “technical”but also fully illustrates the quality of the evidence led against me by the State 

once such evidence had been subjected to cross-examination as was the case in the criminal 

proceedings. 

 

9. 

I, further, refer to the Notice of Motion to which this affidavit is attached and confirm the 

contents thereof. 

 

10. 

I respectfully request that this Honourable Court grant the relief sought and set out in the 

accompanying Notice of Motion.  

DATED AT MAITLAND THIS 27TH DAY OF FEBRUARY 2006. 

 

_______________________ 

Simon Prophet  

I certify that: 

1. The deponent has acknowledged to me that: 

1.1 he knows and understands the contents of this declaration; 

1.2 he has no objection to taking the prescribed oath; 

1.3 he considers the prescribed oath to be binding on his conscience. 

2. The deponent thereafter uttered the words: “ I swear that the contents of this declaration 



 are true, so help me God.” 

5 

3. This declaration was signed in my presence at the address set out hereunder on 15th 

 March 2006.   

  

___________________________ 

Commissioner of Oaths  

 

FULL NAMES: 

RANK: 

ADDRESS OF SAPS: 


