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'IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA

CASE NO.: CCT

(SCA CASE No.: 095/2004)

(HIGH CRT CASE No. 5926/01)

In the matter between:

SIMON PROPHET Appellant

and

NATIONAL DIRECTOR OF PUBLIC

PROSECUTIONS Respondent

In Re: Erf 14241, Cape Town, situate at 54 Balfour Street,

Woodstock.

NOTICE OF APPLICATION IN TERMS OF RULE 19

KINDLY TAKE NOTICE THAT the appellant is aggrieved by the two judgements of the

Supreme Court of Appeal in its case number 095/2004 (copy attached marked A ; ana

hereby applies to the above honourable Court for:

(a) special leave to appeal against the judgements and orders against him in favour

of the abovenamed Respondent.

[ The majority judgement of the Supreme Court of Appeal dismissed the appeal of

the Appellant and the minority judgement dissented on certain grounds arising

from a judgement of the Cape High Court reported as NATIONAL DIRECTOR OF

PUBLIC PROSECUTIONS vs PROPHET 2003 (8) BCLR 906 (C)}\

(b) an order that the costs of this application be costs in the appeal to this Court:

(c) further and/or alternative relief:



1. THE CONSTITUTIONAL MATTERS RAISED IN THE CASE

1 1 The Constitutional validity of Chapter 6

Whether or not the whole of Chapter 6 is constitutionally valid, alternatively,

whether individual sections thereof, or some of the sections, either read alone or

read together, whether by operation, enforcement or enactment thereof are

constitutionally vaiid.

2. The rights in issue.

Whether or not the aforementioned sections violates the Appellant's rights to

dignity, privacy, a fair trial, the right to be presumed innocent until proven guilty,

the right to silence and the right not to be arbitrarily deprived of his property.

The right to privacy

That the search and seizure conducted at the premises of the Appellant being

the immovable property under consideration in these proceedings, was

unconstitutional in the manner and way thereof and that this question was one to

be considered and decided by the Court a quo and by the Supreme Court of

Appeal before a forfeiture order could or should have been granted.

The right to dignity

That the enactment of the relevant sections brings about a situation whereby an

individual is tainted with the stigma of criminal conduct, in that forfeiture can

operate in the absence of criminal proceedings connected therewith and that

particularly so in case of the Appellant who was the owner of the immovable

property and was acquitted of the related criminal charges brought agamsc mm.



The right to a fair trial and the right to remain silent

That the right to a fair trial is compromised in that a person who has an interest in

the immovable property and who is charged with the criminal activity related to

the forfeiture of the property is under a duty, in order to successfully oppose the

granting of such a forfeiture order, to disclose information which is the subject of

evidence which could be led at the criminal trial on behalf of the person who holds

the interest. This was particularly the case of the Appellant in the proceedings in

the Court a quo. This would amount to a violation of such person's right to a fair

trial and the ancillary right to remain silent.

The right to be presumed innocent

That the forfeiture of property which is an !1 instrumentality of an offence referred

to in Schedule 1", and particularly in the case of an owner of such property who is

charged with the offence referred to in Schedule 1. amounts to a pre-

determination of the guilt of the owner and is a violation of his right of

presumption of innocence.

The right not to be arbitrarily deprived of property

That the forfeiture of property without the necessity for the institution of related

criminal proceedings amounts to an arbitrary deprivation of property and

especially in the case of the Appellant, where related criminal proceedings were

instituted and the Appellant was acquitted of the charges brought against him.

THE DECISIONS AGAINST WHICH APPEAL IS MADE

1. That the Honourable judges of the Supreme court of Appeal did not consider

the aforementioned constitutional aspects, especially since same, if not all
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were raised in the Appellant's "replying affidavit", a misnomer for the affidavit

attached in support of the Appellant's application for leave to appeal to the

Supreme Court of Appeal, and wherein was contained all the Appellant s

constitutional objections to the proceedings enacted in terms of Part 3 of

Chapter 6 of the Prevention of Organised Crime Act, 121 of 1998 ("the POC

Act").

2. That the Honourable Judges failed to make the findings of constitutional

invalidity as prayed for by the Appellant in his "replying affidavit".

3. That the Supreme Court of Appeal should have, particularly, considered the

question of whether the search of the house of the Appellant, and in

consequence whereof the evidence was obtained that gave rise to the

suspicion that that the property was an instrumentality of an offence, was

constitutionally defensible, especially seen in the light of (i) the finding of the

trial Magistrate in the related criminal proceedings that the search was

unconstitutional, (ii) the subsequent acquittal of the Appellant and (in) the

decision of the Respondent not to appeal the findings of the Magistrate.

Further, the question of whether the search was constitutional or not was the

subject of the Appellant's defence in the court a quo and was also a point

taken in his application for leave to appeal from the Cape High Courts

decision.

The grounds for disputing the decisions

1. The Supreme Court of Appeal attached no weight, alternatively, sufficient weight

to the failure of the Court a quo to hear evidence in the proceedings, especially

seen in the light of the fact that the search and seizure of the Appellant's house
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was disputed on constitutional grounds. The question of whether the search and

seizure was done in accordance with principles of human dignity and the right to

privacy was pertinent in these proceedings. It is submitted that were this Court to

find that the relevant search and seizure could not pass the constitutional muster,

that the forfeiture of Appellant's property therefore could not stand up to judicial

scrutiny. The Court a quo, by virtue of the provisions of the POC Act had at its

disposal the mechanisms for dealing with viva voce evidence in order to settle the

question of the constitutional validity of the search and seizure of appellants

house.

2. The fact that criminal proceedings indeed were under way against the Appellant,

despite the POC Act providing that it does not matter if such proceedings are

instituted, cast a different blush on the forfeiture proceedings and certain

constitutional considerations thus came into play in considering the question of

forfeiture. This is especially the case in the instant matter where the Appellant is

the owner of the property and has been tried for the very offence that is the

subject of the "instrumentality" consideration and more especially where the

Appellant has been acquitted of the charges against him. The provisions of the

POC Act relating to forfeiture that seems to oust a consideration of the related

criminal proceedings, particularly the outcome of such proceedings is

constitutionally invalid.

3. The Learned judges failed to make a finding that the fact that there was the

institution of related criminal proceedings against the Appellant created a nexus

between such proceedings and the provisions of the POC Act and that the POC

Act could not operate in a vacuum whilst such proceedings were under way and
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that the outcome of such proceedings had to be relevant to the forfeiture

proceedings;

4. That such operation of the provisions of the POC Act in a vacuum rendered such

provisions of the POC Act unconstitutional.

5. The Learned Judges failed to find that the operation of the POC Act in the

circumstances enumerated hereinabove was collectively unconstitutional and a

violation of certain of the Appellant's non-derogable rights.

6. The Learned Judges erred in their finding in the majority judgement of the Court

that there (i) rested upon the Appellant a duty to place factors before the Court to

assist it in making a proportionality analysis and (ii) that the Court wouid not

interfere with forfeiture of the property unless it could be shown that such

forfeiture was "significantly disproportionate". Such a finding exceeds the

provisions of the POC Act and amounts to an unconstitutional enforcement of

said provisions. This position was correctly enunciated by his Lordship Ponnan

JA in the minority judgement of the Supreme Court of Appeal given in this matter.

7. The aforementioned findings of the Court, its aforementioned failure to make

certain other findings and the aforementioned failure to have regard to the

disputations raised by the Appellant on constitutional grounds amounts to a denial

of justice in Appellant's case and. it is submitted, is a matter eminently suited for

the attention of this Honourable Court.
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•Supplementary information

A copy of the record of the proceedings in the Supreme Court Of Appeal is available and

which comprises 635 pages and will be submitted to this Honourable Court if required.

The facts upon which the Appellant relies and which are common cause in the matter

are the following:

1. The Appellant came under police scrutiny because he had indirectly received

a certain amount of phenyl acetic acid from the person who had imported

same from the UK;

2. It is not an offence to possess, import or utilize the aforementioned chemical:

3. The Appellant was followed to his home, the property declared forfeit in these

proceedings, after taking delivery of the chemical;

4. At this point nothing was known about the Appellant to the police, including his

name, and they had no prior or subsequent information as to any criminal

activity occurring at his home other than such information gleaned during the

search and seizure;

5. After holding the Appellant's home under observation for a number of hours

immediately after following him home as aforementioned, the police decided

to obtain a search warrant in order to conduct a search warrant at the

Appellant' home.

6. The decision to obtain a search warrant, other than the fact that the Appellant

had taken delivery of the phenyl acetic acid, was fortified by the following

factors: (i) the person who had imported the phenyl acetic acid had done so

under a false name, merely using the appellation of 'Peter: (ii) During the

course of the observation by the police the Appellant had left his home and

departed for a chemist where he purchased two bottles of distilled water, (iii)

The Police assumed, having broken off their observation of Appellant's

property for a period of some four hours, that the Appellant's lights were on all
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night and (iv) armed with these factors the police were confident that the

Appellant was in the process of manufacturing drugs on his property.

7. The police obtained the search warrant based on the aforementioned factors

and proceeded to the house of the Appellant where the front and back doors

were broken down by the police in their quest to gain hasty entry into the

premises.

8. The Appellant was found inside along with his live-in acquaintance. Nichola

Daniels, and was found running from the back of the house towards the police

who had entered from the front, he carrying a box of chemicals.

9. A plethora of chemicals were found on the premises including all the

chemicals necessary for manufacturing metamphetamine, commonly known

as "meths", save for the chemical acetic anhydride. Not all the chemicals

found were used in the manufacture of drugs. The police also found standard

laboratory equipment and utensils on the property.

10. In addition, the police found numerous books, including books that contained

recipes for the manufacture of drugs, including the manufacture of I;meths:;.

11. The police found no trace of any drugs on the property, nor did microscopic

analysis of the laboratory equipment reveal any trace whatsoever of drugs of

any sort.

12. The police found a broken flask in the toilet bowl which had been dropped by

the Appellant at the time that the police entered his premises and which flask

contained the chemical, Iphenyl 2 propanone. a chemical listed in schedule 1

of the Drugs and Drugs trafficking Act 140 of 1992 as a "substance useful for

the manufacture of drugs".

13. The police videotaped the search and seizure, including the arrest of the

Appellant;



14. The affidavit deposed to in support of the granting of a search warrant did not

indicate what particular drugs or chemicals the police believed were being

manufactured, nor did the warrant disclose which drugs or chemicals the

police were entitled to seize;

15. The search warrant was addressed to all police officers and to no particular

police officer;

16. The warrant did not authorize video-taping or the taking of photographs of the

Appellant's home.

17. The Appellant was charged thereafter and no other evidence other than what

has been specified hereinabove, and the conclusions drawn therefrom, was

obtained against the Appellant to prove his guilt on the charges he faced

Argument

1. The operation of the provisions of Chapter 6 relating to the forfeiture of

property are unconstitutional, particularly where such forfeiture is sought to be

done in the guise of civil proceedings but is connected to criminal activity and

particularly in the Appellant's case as-owner of the property and also the

accused in the related criminal proceedings;

2. The provisions are especially unconstitutional where it decrees that the

outcome of the criminal proceedings are irrelevant to the finding of forfeiture;

3. The failure of the Supreme Court of Appeal and the Court a quo to consider

whether the search and seizure of Appellant's house was not objectionable on

any grounds is. despite the Appellant complaining to this effect, an error on

the part of the Courts concerned;

4. The Courts concerned could not have regard to the evidence obtained in

consequence of the search and seizure unless it was done without cause for
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complaint and if there was such complaint to investigate the nature of the

complaint and to adjudicate on the admissibiiity of such evidence.

5. If the provisions of POC Act purport to oust such an investigation as aforesaid

it must be constitutionally invalid;

6. The constitutional imperatives relating to dignity, privacy, the right to silence

when accused, the right to a fair trial, the right to be presumed innocent and

the right not be arbitrarily deprived of property are seriously compromised by

the terms of the provisions of the POC Act, the operation of such provisions

and by the enforcement thereof, and particularly so on the aspect of

"significant disproportionality" as raised in the minority judgement of Ponnan

JA in the Supreme Court of Appeal, the terms and tenor whereof the Appellant

is in full agreement with.

7. The evidence against the appellant's house for forfeiture was of such a nature

that it should have been tested by the Court a quo in order to determine its

reliability and in order to find whether it was sufficient for the Court to draw the

conclusions that it did. It is submitted that it was not so sufficient.

Conclusion

The Appellant accordingly prays that he be granted leave to appeal the decisions of

the Supreme Court of Appeal.

The Appellant further prays that he be granted an order in the following terms:

1. Declaring that the forfeiture of the Appellants property by the Respondent was not

constitutionally defensible and is therefore set aside:

2. Declaring that the operation of the provisions of the POC Act in respect of the

forfeiture of the Appellant's property was not constitutionally justifiable.
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• 3. Declaring that the whole of Chapter 6, alternatively certain sections thereof are

not constitutionally valid.

4. Costs in favour of the Appellant related to the hearing in the Supreme Court of

Appeal and the hearing in this Honourable Court.

KINDLY TAKE NOTICE that the affidavit of Simon Prophet will be used in support of

this application.

KINDLY TAKE NOTICE FURTHER THAT the Respondent may respond hereto

within 10 (ten) days in writing, indicating whether or not they consent to leave to

appeal being given, and, if, the application is opposed, the grounds for such

opposition.

If no such notice of opposition be given the Appellant will request that the matter be

placed before the President in terms of Rule 10(4).

Napoleon & Vogel Attorneys

Per:

SylvesterVt

(Attorney for the Appellant)

Athens House

145 Voortrekker Rd.

Maitiand

C/o Maserumaute Inc.

43 Oxford St.

Forest Town

Johannesburg

2193

ref: 0. Mamabolo
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To: The Directorate of Public Prosecutions

119 Buitengracht St

Cape Town

C/o The State Attorney

Liberty Center ; • •

22 Long St. .

Cape Town :

Ref: C. Bailey

AND TO: The Registrar

Constitutional Court

Republic of South Africa


