
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

CASE NO. CCT 56/05 

In the matter between: 

SIMON PROPHET         Applicant 

and 

THE NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS  Respondent 

In Re: 

ERF 14241, CAPE TOWN, SITUATED AT 54 BALFOUR ST., 

WOODSTOCK 

______________________________________________________________________________ 

APPLICANT’S SUPPLEMENTARY HEADS OF ARGUMENT 

___________________________________________________________________________ 

1. 

The Applicant’s Supplementary Heads of Argument are filed in order to deal with the 

Application to lead further evidence in terms of Rule 31 of the Rules of the Above Honourable 

Court and also the ‘evidence adduced in rebuttal’ of the evidence sought to be introduced by the 

Applicant. 

 

2. 

It is submitted that the Respondent’s construction and interpretation of Rule 31 is erroneous. It is 

submitted that the Rule’s primary aim is to allow the introduction of evidence at the hearing of a 

matter before the Constitutional Court so that the issues which are canvassed at such hearing are 

satisfactorily settled. Put another way, the Constitutional Court should not be deprived of 

material that can assist it in order to settle issues that are brought before it. The provisions 

attached to achieving this aim are that the material to be canvassed must be “ factual material that 



2. 

is relevant to the determination of the issues before the Court and that does not specifically 

appear on the record” and further that such material: 

(a) are common cause or otherwise incontrovertible; or 

(b) are of an official, scientific, technical or statistical nature capable of easy 

  verification.” 

 

3. 

The Respondent’s contention that the material must not appear on the record is misleading in 

that  this is not what the Rule states and further it’s contention that the material does appear on 

the record is also not true as the Rule requires that such material should not specifically appear 

on the record, meaning that it does not appear in its actual form. Needless to say, the material 

sought to be introduced does not appear anywhere on the record otherwise there would have been 

no need for its introduction. It is submitted that the meaning of the word “specifically’ as it is 

used in the Rule is aimed at the introduction of material that would be helpful in the 

determination of issues before the Court and which has not been placed before the Court. This 

particular construction of the Rule would accord with the status of the Constitutional Court and 

more particularly one of its function, i.e. the determination of fundamental rights which affects 

the broader administration of justice. As a Court of last instance in this regard the Rule aims at 

ensuring that the Court is seized with all the necessary material to in order to reach a proper 

determination. Woe that it should be the case that a Court of the importance and magnitude as 

the Constitutional Court should not properly decide an issue because it cannot have regard to 

relevant factual material at its disposal. It is submitted that Rule 31 overrides all other 

considerations contained and enacted in other Rules of Court related to the admission of material 

at this late stage of proceedings provided that it satisfies the provisions contained in the Rule. 



3.  

 

4. 

The Affidavit of Smith which is borne out by the answering affidavit of Venter simply illustrates 

the point that in order to synthesize methamphetamine a more comprehensive scientific method 

than the mere mixing of 1-phenyl-2-propanone and chilled methylamine needed to be followed 

and that the use of other chemicals were necessary to achieve this process. The notable absence 

of said chemicals become noteworthy. This has a direct bearing on the findings of the SCA in its 

conclusion that the Applicant was in the completion stages of synthesizing methamphetamine 

and hence a direct bearing in its determination of whether the applicant was engaged in the 

commission of manufacturing drugs. 

The high-water mark of the Respondent’s opposition to the admission of this scientific material  

is its late lodging and former non-disclosure in previous hearings. 

This argument is fallacious for two reasons: 

The first is that Rule 31 allows for the admission of such material and any like material without 

the need for an explanation for its late lodging, meaning that as long as its admission complies 

with the provisions of Rule 31 it should be canvassed(and for the further reasons set out herein-

above); 

The second is that it is the very complaint of the Applicant that the provisions of the POC Act1 

violates his right to silence as he had a concurrent criminal trial which dealt with the selfsame 

issues and that his failure to answer at an earlier stage must be decided against the backdrop of 

this complaint. It would defy logic were this Court to decide as a point in limine that the affidavit 

of Smith should not be admitted because it was not admitted at an earlier stage of proceedings  

                                                 
1 Chapter 6 of the Prevention of Organised Crime Act 121 of 1998 

4. 



in the lower courts and yet ultimately decide that the provisions of the POC Act, as applied in the 

Applicant’s case, amounted to a violation of his right to silence as he was engaged in a 

concurrent criminal trial.    

 

4. 

The gravamen of the matter is that the affidavit is available, it is factual, it is not disputatious in 

nature and it is helpful in determining the very important issues which reside before this 

Honourable Court for determination and should therefore, it is submitted, be allowed to be 

canvassed by the Applicant. 

 

5. 

The Respondent’s argue against the admission of the trial record of the criminal proceedings on 

the basis that the outcome of those proceedings were common course, were considered by the 

SCA and does appear on the Record of Proceedings before this Honourable Court. 

 

6. 

  It is evident from a perusal of the judgement of the SCA2 that this news was offered from the 

bar and that it amounted to a disclosure that the Applicant’s acquittal was based on a 

technicality. 

There are three main considerations that flow from the proposed canvassing of the record of the 

criminal proceedings: 

.1 That the acquittal was not based on a technicality as the presiding Magistrate  

 heard all the evidence which the State offered in order to secure a conviction. This 

                                                 
2 Page 637 of the Record 

5. 



   actually amounted to the defence agreeing that the State introduce as evidence all 

 the statements of its witnesses without the defence requiring to cross-examine  

 such witnesses and bearing in mind that such a course of action is more prejudicial  

 to the Accused -the Applicant in this matter-, than to the State( for the reasons that  

 such evidence remains unchallenged and that it is hardly permissible for witnesses  

 to add to, change or vary evidence in their statements without rasing concerns of  

 such witnesses’ credibility). The Accused did not need to testify in his defence as  

 the said evidence adduced by way of the statements, and without the “evidence”  

 obtained during the disputed raid, put no duty on the Accused to answer. The  

 Accused was duly acquitted; 

 

.2 The only “evidence” adduced against the Accused was the “evidence” obtained 

 during the raid on the house of the Accused which raid the Accused disputed on  

 constitutional and lawful grounds. That very dispute is raised before this Court  

 and it was a cause of complaint throughout proceedings in the cape High Court  

 and the SCA but for Counsel for the Applicant not pressing the point during the  

 hearing before the SCA. Because the Applicant has again raised the Constitutional  

 issue of the legality of the search and seizure before this Court, on the basis that  

 the legality of such search and seizure should have been considered by both  

 the SCA and the Cape High Court, the evidence tended and led at the criminal  

 trial, and not only outcome of the judgement of the Magistrate, becomes extremely  

 relevant to the determination of issues before this Court. Furthermore, the record  

 is not disputatious in nature as it only represents the evidence tended on behalf  

 of the Respondent and the ensuing cross-examination, and is insightful in the 

6.      



   determination of the constitutionality of the search and seizure and as such  

 becomes extremely helpful with particular reference to the following point; 

 

.3 Given the fact that the search and seizure was declared unlawful and  

unconstitutional in the criminal trial and that the Applicant was also acquitted at 

 such trial and given the further fact(dealt with herein-below) that the Respondent  

 chose not to appeal such decision, the question begs as to whether the provisions  

 of the POC.Act should have operated  against the Applicant without due regard  

 for the outcome of the criminal proceedings. 

 

       

     7. 

The Respondent seeks the right to canvass the memorandum of the Respondent for the simple 

reason that it illustrates the Respondents acquiescence with the finding of the Magistrate, thereby 

rendering the said findings the last and final judgement in this regard, thereby also heightening 

the effects of such judgement on the operation of the provisions of the POC.Act in the 

Respondent’s case and in like cases. 

 

8. 

The Respondents has adduced evidence in rebuttal of the evidence led by its own witnesses at the 

criminal trial with the aim of diluting the damaging evidential value of the latter evidence. This 

evidence on affidavit is an illustration of another core complaint of the Applicant, that it is  

 

 

7. 



a violation of his constitutional right3 to determine the aspect of “instrumentality of an offence” 

on affidavit. The only material time that any evidence which implicated the Applicant was tested 

 in cross-examination, was during the criminal time. The traditional purpose of cross-

examination is to elicit the cogency of the evidence tendered. The notion of determining whether 

any person has committed an offence, as was done in the case of the Applicant during the 

application of the provisions of the POC. Act4 to his case, is not constitutionally justifiable in 

relation to the relevant imperatives of the Constitution.5  

 

9 

The unnecessary inclusion of the affidavits of persons burdened by the methamphetamine6 

scourge underpins the Respondent’s main argument before this Court. Because the scourge is 

attaining epidemic proportions it has become necessary to invoke laws like the POC. Act to 

counter this very real threat to stable civic life. There are, though, two real dangers that have 

manifested itself in this case and which arises out of the approach adopted by the Respondent. 

The first is the overreach of the limitation clause of the Constitution7 particularly if regard is had 

to the fact that not even a declared state of emergency can affect the operation of certain non-

derog able rights of an individual and particularly those contained in Section 35. It is submitted 

that certain of the provisions of the POC. Act8 amounts to such a subversion. The second is that  

                                                 
3Section 34 of the Constitution of the Republic of South Africa Act 108 of 1996 

4Section of the POC. Act 

5Section 34 

 

7 Section 36 of the Constitution 

8Sections in Chapter 6 

8. 



even if there are sound reasons to properly consider the culpability of the Applicant in respect of 

drug manufacturing that such reasons should be discounted because of the prevailing scourge, 

almost thereby supporting a sort of hysteria which has not been uncommon in the world.9

It remains the refrain of the Respondent as illustrated by the emotive affidavits filed of late10 that 

the emergency demands the sacrifice of the Applicant. This cannot be so, for to neglect justice  

merely to justify the end can only ultimately create anarchy. It is submitted that the issues should 

be determined solely on its merits.  

 

_____________________ 

William Angelo Fisher 

Counsel 

5 May 2006  

 

 

 

 

 

 

 

 

 

                                                 
9McCarthyism and the Salem witch-hunts 

10 Pludemann, Westraat, Cassiem, Mosely, Duimelaar and Weich 
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