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Background

The matter comes before this Honourable Court on an application for special leave to appeal 

against the judgements( "the judgements") of the Supreme Court of Appeal(ltthe SCA") in the 

above-named matter under case number 502/04 and delivered on 29th September 2005. The 

Supreme Court of Appeal dismissed the appeal of the Applicant against a Forfeiture order in re 

the above-named immovable property ("the property") made by the Cape High Court in terms 

of Chapter 6 of the Prevention of Organised Crime Act 121 of 1998("the Act"). The Applicant 

now brings his application for special leave before this Honourable Court on various grounds, 

mainly attacking the constitutionality of the provisions of Chapter 6 of the Act. 
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A:        The Constitutional grounds

1. The broad outlines of the Applicant's case is that the invocation of the provisions of Chapter 

6 of the Act leads to a situation where a Court of law, de facto, decides on the guilt of a 

person of having committed a specific offence in order to determine whether the property of 

such person should be declared forfeited to the State. 

2. Although the Applicant has no right to bring an appeal based on factual findings of the SC A. 

this Court is entitled to consider factual disputes anew where it is connected to the 

constitutional issues raised and such factual disputes will constitute " issues connected with 

decisions on constitutional matters"1. 

3. In the instant matter the Applicant complains of the unconstitutionality of the provisions of 

Chapter 6 of the Act. although these were points not raised by his Counsel at the hearing 

before the SCA.He does, however, raise the aspect of "significantly disproportionate" which 

is dealt with by Ponnan JA in his minority judgement and also brings this application for 

leave to appeal on this basis that the majority finding of the SCA which placed an onus upon 

the property owner to show that the   proposed   forfeiture   of the   property     would   be 

"significantly disproportionate" to the offence "committed" in order to have said   forfeiture 

set aside. As such the Applicant has grounds to bring the present application as the latter- 

mentioned aspect is a constitutional issue ripe for adjudication 

'Rail Commuters Acton Group & other v Transnet Ltd t/a Metrorail & others 2005 (4) BCI.R 
301 (CC) para 50-52 
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on appeal before this Honourable Court whilst the aspects regarding the constitutionality of 

Chapter 6 appears at first blush to be matters more suited to the "direct access" route. It 

serves to be mentioned that the Applicant, in his petition to the SCA, by way of his 

Answering Affidavit, raised all the constitutional aspect that are canvassed herein, albeit not 

in formal legalese or language usually suitable for such an application.3

4. In arriving at its finding on whether the property was an instrumentality of an offence the 

SCA considered the question of whether an offence had indeed been committed(as it was 

required to do by the provisions of Chapter 6) and indeed drew this conclusion. The SCA. 

in fact, concluded that the Applicant had committed an offence as contemplated in Schedule 

One. The Applicant complains that this reasoning of the SCA is unconstitutional and violates 

certain constitutional rights of the Applicant4. This would appear to make the attack on the 

constitutionality of the provisions of Chapter 6 a matter for appeal rather than direct access. 

5. Were this Honourable Court not to entertain all the issues raised in the Applicant's 

application for special leave, the Applicant would be left with the option of approaching this 

Honourable Court via the direct access route in order to ventilate those issues that still 

standover for determination.   Such a course could result in a duplication of proceedings. 

Whilst the Applicant is before this Honourable Court seeking  leave to hear those 

constitutional issues connected with his appeal before the SCA it would be the preferable 

3Record: 707-727 

'Record 651-667 
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course, it is submitted, to hear all issues connected to the matter. In the circumstances, 

it is submitted, this Honourable Court could exercise the powers at its disposal and give such 

directions as are necessary to entertain the application for special leave, encompassing all 

issues constitutional connected to this as raised by the Applicant in his application, as well 

as giving directions for the joinder of such parties as are necessary in order to properly 

dispose of the application. Most of these constitutional aspects, which were directly 

related to his case, were neither canvassed by Counsel for the Applicant at the hearing or 

canvassed by the Court in its judgement despite being raised by the applicant in his petition 

to the   SCA.5. 

6. To answer the questions as to what are issues which arise directly out of a possible right of 

appeal to this Honourable Court and which are issues which should properly be brought 

before this Court by way of direct access, it is submitted that the answer to this question is 

not clear cut, due to, inter alia, that the applicant drafted his own petition to the SCA and 

therein raised a multitude of constitutional issues6, albeit not clearly defined, that Counsel 

for Applicant at the hearing before the SCA embarked on an approach quite different to the 

one postulated by the petition, that constitutional issues automatically arise out of the 

judgement of the SCA although such issues were not specifically addressed by the 

Honourable judges of the SCA and/or Counsel appearing on behalf of the parties. 

5Record:707-727 

6Record:707-727 
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B:        The suspected eomission of an offence

7. Particularly, the majority judgement8 of the SCA deals with the offence "committed" or 

"suspected commission" which would make the property an instrumentality thereof. 

8. An offence9 cannot exist in a vacuum. It stands synonymous in our law with a "crime''. A 

crime has to be committed by somebody or. in the case of legal entities, something. Our 

criminal law also advocates that before a crime can be committed certain elements10 which 

constitute that crime should be present. Those elements must be proven1' by the State against 

an Accused. Such proof, in the absence of a plea of guilty by an Accused which is duly 

recorded, must be adduced during a trial. Such a trial must be conducted in a manner that is 

fair to an Accused. The manner in which a trial is conducted is regulated by statute, by the 

common law, by precedent and by constitutional considerations and generally entails the 

hearing of viva voce evidence which is tested by cross-examination. 

9. The SCA. in concluding whether the property was an instrumentality of an offence was 

8Record of Appeal: pg's 633.12-635.9 

9Offence in terms of the Act is defined as one set out in Schedule 1 thereof 

l0One of the most common elements of a crime is the "intention" to commit a crime 

11 Hoffmann & Zeffert, The South African Law of Evidence, 4th Edition pg 524 state that the 
"rules for quantum of proof deal with the degree of conviction that a court must feel before it can 
make   a finding..." 
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directly faced with the question whether the Applicant had committed a crime12 or could 

reasonably be suspected of having committed a crime. It decided this question on a balance 

of probabilities as provided by Chapter 6 of the Act. It employed none of the aforementioned 

aspects related to determining whether a person had committed a crime. 

9. Having regard to the aims of the Act and the evil which it seeks to prevent the question arises 

whether it does not possibly create another evil and one which by its nature does not pass 

constitutional muster. 

10 In the instant case, to more starkly place the issue in perspective, the property which is 

purported to be the instrumentality of the offence also happens to belong to the person who 

is purported to have committed the offence. In essence the SCA had to decide the guilt of the 

Applicant before it also decided whether it was appropriate that he forfeit his property. 

11. It is submitted that any argument which suggests that in order to determine whether a 

property is an instrumentality of an offence does not necessarily involve the determination 

of anybody's guilt that such argument would be farcical as has been illustrated by the present 

case and as can be gleaned from the judgement of the SCA where the Honourable judges 

were, perforce, required to consider this question. The question of instrumentality cannot 

operate in a vacuum. It has to be 

13 Record: pg's 634.10-635.9 
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determined against the backdrop of the question whether any person has committed an 

offence. And the latter question is normally determined by way of trial. 

12. The present matter is further illuminated by the fact that the Applicant was indeed tried for 

the offences with which he was weighted down in the papers before this Honourable Court13. 

He was acquitted of these charges which acquittal the SCA ascribes to a "technicality"'14. The 

Honourable Judges of the SCA, unfortunately, did not have a record of the proceedings in 

the lower Court before it, or the document prepared by the Respondent as to why it would 

not appeal the acquittal of the Applicant, not deeming it necessary to apprise themselves of 

such record. 

13. The record of the proceedings have become available and the Applicant will shortly bring 

an application for said record to be introduced in these proceedings in terms of Rule 31. 

C:        The factual matrix

14. It is submitted, continuing on the proposition that this Honourable Court is entitled to 

consider factual disputes which are connected with constitutional issues15, that the 

conclusions drawn by the SCA in regard to the culpability of the Applicant were wrong, 

given the evidence on affidavit before it and deciding the matter on a balance of 

13 Record: pg's 637.7-637.13 

14Record:pg;s 637.11-637.14 15 Rail 

Action Group supra par 52 
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probabilities16, and, secondly, that the provisions of Chapter 6 of the Act which empowered 

the Court to approach the issue of the applicant's guilt in this manner creates an untenable 

and intolerable situation which offends against all notions of fairness and equity related to 

the guilt or otherwise of a person. 

D:        Civil proceedings

15. It is further submitted that the disclaimer in the Act'7thatthe proceedings are those of a civil 

nature and not a criminal nature is artificial and does not cure the ills that Chapter 6 creates 

by the operation of its provisions, such ills not to be tolerated in a liberated and democratic 

I K 
society . 

16. The present case illustrates the position that an owner of property could well be "not guilty" 

of a crime, yet would have to forfeit such property because he would be guilty in terms of 

Chapter 6.It is submitted that any justification of the provisions of Chapter 6 is a contention 

that our criminal justice system is inadequate, as indeed the rpeamble to the Act suggests, and 

that it actually allows guilty people to go free and that Chapter 6 is a remedy to punish 

instances where a Court of Law fails to do so. It is, simultaneously, an indictment and an 

undermining of the criminal justice system. 

16 Plascon Evans Paints Ltd v Van Riebeeck Paints (PTY) LTD 1984{3)SA 623(A) 

l7Section 13 of the Act 

18 Preamble to the Constitution Act 108 of 1996 
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17. The criminal justice system has evolved in such a way as to ensure how best to determine the 

guilt or otherwise of a person charged with having committed a crime. If there are 

inadequacies in that system, or if the same is abominable to certain sections of society or the 

powers that be. then the inadequacies in the system should be addressed in the proper way 

and manner and not be "rectified" in the guise of the provisions of the Act. 

18. It is doubtless that the SCA has found that the Applicant has committed a crime19 and it so 

pronounces on his guilt because the provisions of Chapter 6 empowers it do so. 

This, it is submitted, is a violation of the Applicant's rights as enshrined in the Constitution 

and which is related to Accused persons. 

19. It does not alter the situation to say that the Applicant is not an Accused person and the 

proceedings are not those of a criminal nature, for such an approach, it is submitted, is highly 

artificial, for indeed the applicant has been accused and charged with the commission of an 

offence in the thin guise of the application for forfeiture and indeed the applicant has been 

convicted in the confirmation of the forfeiture  order and further the Applicant has been 

sentenced by the decree that his property be taken from him. 

20. The only difference is that the Applicant is told that he is not on trial, his property is on trial 

l9Record: pg 634.10 " It is manifest... that the property... was adapted and equipped... to 
unlawfully manufacture drugs from chemical substances" 
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in terms of the provisions of the Act. It is submitted that this approach is farcical and 

unconstitutional. 

E;        The American approach

21. As to the American approach, which it is submitted is the more correct approach, there 

property which is derived from the proceeds of crime is forfeited20and further, that property 

should only be forfeited as being instrumental in a crime when the wrongdoer has been 

properly convicted21, it is submitted that even here the American Jurisprudence postulates 

that there is a real connection between deprivation and the guilt of a person, that there cannot 

be one without the other, that there    must be a conviction before there can be deprivation. 

22. This it is submitted is the more correct approach. It is submitted that the approach suggested 

by the provisions of the Act amounts to an attack on our own criminal justice system and is 

also a disguised attack on the rights of accused persons. 

23. The other argument may be raised that the forfeiture of property is not always related to the 

owner of the property having committed the offence. This may shift the suggestion that the 

provisions of Chapter 6 does not envisage a thinly disguised trial, but this cannot be so. it 

20At 131-134, Casella " The development of Asset Forfeiture in the United States'" in 
Burchell and Erasmus (eds) Criminal Justice in a New Society: Essays in Honour of Solly 
Leeman. at     341. 

2'Casella, supra 
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merely engenders the notion that Chapter 6 is a thinly disguised trial where an innocent 

owner may be punished where the guilt of another has been established. This in itself not 

ameliorating the effect of the provisions of Chapter 6 but rather exacerbating it. 

F:        The right to remain silent, the right to a fair trial, the right to be presumed innocent 

and the right to privacy.

24. If it is accepted that the provisions of Chapter 6 of the Act is nothing else than a disguised 

approach to determining the guilt of a person charged with committing an offence and 

punishing him for it then it will be seen without much scrutiny that such an approach violates 

all the constitutional imperatives related to an Accused person's rights. 

25. There cannot be talk of a fair trial. There was no trial. The law is clear on the manner, means 

and locus of a trial and the procedure for determining guilt. The burden of proof which is lo 

be discharged by the State in these proceedings must be guilt beyond a reasonable doubt". 

Furthermore a trial creates a situation where the evidence presented can be more properly 

tested other than on mere affidavit. 

26. The Accused during a trial is imbued with the right to remain silent23. He need not offer an 

explanation. The State is burdened with proving his guilt and unless the evidence adduced 

Hoffmann & Zeffert supra pg 524 

33This is a canon of our law and was discussed in Davis v Tip 1996 (1) SA 1152 (W) at 
1158F, where Nugent J found it could not be extended to every situation. 

22 
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by the State requires some explanation on the part of the Accused he will be entitled to his 

acquittal.24 The Accused bears no onus to prove his innocence, he enjoys the right to be 

presumed innocent until his guilt is proved beyond a reasonable doubt25. 

25. In determining that the Applicant had committed an offence the SCA only had circumstantial 

evidence at its disposal on which to make a finding. The SCA found that the Applicant was 

in the   process of manufacturing methamphetamine on the day the police raided his house26 

and also found that the house _was being used as a laboratory to manufacture illicit drugs27 

and that said manufacture of illicit drugs had been going on for some time prior lo the day 

of the raid28. 

26. These conclusions drawn by the SCA was based, inter alia, on the following factual 

information: 

. 1         A certain Allan Hiebner. and co-accused of the Applicant had imported phenyl-acetic 

24The position could best be described as analogous to a situation of res ipsa loquitur 

25RvDifford 1937 AD 370 at 373 and Rv M 1946 AD 1023 at 1027 

26Record: pg 631.4-631.7 " But on the accepted evidence of Venter; the appellant was in the process 
of  manufacturing   methamphetamine when he was interrupted by the police. "Manufacture" 
is defined in s l(l)of the Drugs Act as including 'preparing of the substance'.". 

"Record: pg 634.10-634.13 

28Record: pg 639.5-639.7 "...The house was illegally used for some time before 31 January 
2001" 
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acid from the UK via a local chemical company and Hiebner had done so using the 

name "Kevin Harris"29; 

.2 . Hiebner delivered the phenyl-acetic acid to the Applicant under police surveillance311; 

.3 The police followed the Applicant to his home and observed the home thereafter31: 

.4         The police cut off observation of the home around 00h45 and resumed observation 

at about O5hOO32; .5        The police noticed that the lights of the house were on when 

observation was cut off 

and were still on when observation was resumed and presumed that the lights must 

have been on all night": 

6 The police had knowledge that a clandestine factory was operating somewhere in 

Woodstock34: .7         The phenyl acetic acid was imported without an end-

user declaration. 

29Record: Pg 110.4-110.6 

30Recarried-110.113 

3lRecord:245.11-245.12 

32Record: 350.1-350.11 

33Record:245.18-245.20 

34Record: 351.4-351.5 
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27. Armed with his knowledge and information the police concluded that the applicant was in 

the final stages of producing a drug and then proceeded to raid his housej5. 

28. Upon entering the house of the Applicant the police found a broken flask containing 1 -phenyl 

2-propanone which appeared to have been hastily dropped in the toilet bowl at the back of 

the house36 and the live-in friend of the Applicant. Nichola Daniels, another co-accused of 

the Applicant in his criminal trial, attempted to pour a quantity of chilled methylamine down 

the drain in the kitchen, ostensibly to avoid the detection thereof by the police37. 

28. The police found a number of chemicals in the home of the Applicant, some of which could 

be used in the manufacture of drugsj8. Further investigation and analysis of the substances, 

equipment and utensils found at the home of the Applicant yielded no sign of any drugs?g but 

he police contended that they had found almost all the chemicals and substances needed for 

the manufacture of methamphetamine. save for acetic anhydride, without which 

methamphetamine could not be manufactured40. The police did, however, find a receipt 

which indicated that the Applicant had purchased acetic anhydride during 19994'. being more 

35Record:367.7 

3*Record: 107.17-107.20 and 195.7-195.11 

37Record:144.1-144.12 

38Record:142.8-142.10 

39Record Generally 

40Record: 627.5-627.6 

41Record:627.7 
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than a year before the day of the police raid   on Applicant's property. 

29. Based essentially on these facts, and considering the Applicant's contention that he was 

merely an amateur scientist engaged in a form of chemistry called "radionics" the SCA found 

that the Applicant had, on a balance of probabilities been manufacturing drugs and further 

that the 1-phenyl 2-propanone found in the possession of the Applicant was to be used in the 

manufacture of a drug.43 

30. During a criminal trial a Court of Law would have been duty bound to consider the 

culpability of the Applicant in terms of the reasoning enunciated in the case of R v Blom4j 

which dealt with circumstantial evidence, namely: 

" (1)    The inference sought to be drawn must be consistent with all the proved facts. If it 

is not, then the inference cannot be drawn. (2)       The proved facts should be such 

that they exclude every reasonable inference from 

them, save the one to be drawn. If they do not exclude other reasonable inferences. 

then there must be doubt that the inference sought to be drawn is correct.1' 

31. Furthermore a Court would have had to consider the version of the Applicant in order to 

42Record:630.9-630.16 

431939AD288 
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determine whether the version advanced by the Applicant was reasonably possibly true44. 

32.       Considerations of importance not taken into account and/or not afforded due weight by the 

SCA were the following: 

.1 Other than the raid on the Applicant's house and the chemicals, utensils and 

substances found thereat the police had no other evidence which could implicate the 

applicant in the manufacture and/or dealing of drugs, to wit, unaccounted income. 

assets which could not be explained, written and/or oral accounts from persons that 

the Applicant had sold or provided them with drugs and/or any other evidence from 

policemen or informants that suggested that the Applicant was a drug dealer, user or 

manufacturer; 

.2 The police, despite the advanced technology at their disposal, found no traces 

whatsoever of drugs on the premises or utensils of the Applicant; 

.3 The Applicant had numerous other chemicals on his property which were not useful 

for the manufacture of drugs; 

.4         That the absence of acetic anhydride in the home of the Applicant belied the suspicion 

of the police that the Applicant was in the process of manufacturing 

methamphetamine. The fact that an invoice for the purchase thereof more than a year 

before was found at the property on the day of the raid does not assist the police in 

showing that the Applicant was in the final stages of manufacturing 

methamphetamine; 

44R v Difford, supra and RvM. supra 
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.5 That the use of the name "Kevin Harris" by Hiebner, the importing of phenyl acetic 

acid and the chemical substances and utensils could all have an innocent explanation: 

In summary, it is submitted that the Applicant would have been acquitted of any 

charges that he had committed any crime. 

Central to the question of the Applicant's guilt and the determination thereof during a trial 

would be the question whether the evidence presented by the State had been properly 

obtained and whether such evidence was admissable against the Applicant. This is part and 

parcel of the right of an Accused to a fair trail45. In considering whether the property was 

"concerned in the commission or suspected commission of an offence" during a hearing in 

terms of Chapter 6 and bearing in mind the aforegoing submissions made in this regard, it 

is submitted that such a Court cannot consider the question without considering the question 

of whether the evidence obtained would be admissable against the Respondent in a Court of 

Law. The result would be that though the police had obtained evidence in an absolutely 

reprehensible manner and no conviction could possibly follow thereupon, a forfeiture order 

could still be sought on the strength of such evidence in terms of Chapter 6 of the Act. 

45S v Dzukuda & others; S v Tshilo 2000 (4) SA1078 (CC) at pi092 where ACKERMANN J 
said: 
But the concept of justice itself is a broad and protean concept. In considering what, for purposes 

of this case, lies at the heart of a fair trial in the field of criminal justice, one should bear in mind that 
dignity, freedom and equality are the foundational values of our Constitution. An important aim of 
the right to a fair criminal trial is to ensure adequately that innocent people are not wrongly 
convicted, because of the adverse effects which a wrong conviction has on the liberty, and dignity 
(and possibly other) interests of the accused. 
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34. The failure of the SCA and the High Court to consider the question of the constitutionality 

of the search, despite the Applicant complaining to this effect46, and whether the evidence 

was properly obtained and also the apparent aim of Chapter 6 to exclude such an enquiry 

renders the relevant provisions unconstitutional. 

This is in fact the situation in casu. 

35. The trial magistrate would not admit the evidence obtained in consequence of the raid on 

the house of the Applicant and such evidence stands admitted before this Honourable Court 

in order for this Court to determine the forfeiture issue. This situation, it is submitted, is 

untenable, and precisely so because it offends against established constitutional imperatives 

such as the right to dignity and the right to privacy which could be violated during an 

improper search and seizure 

36. It is submitted that the question whether an offence has been committed or whether there is 

a suspicion of an offence cannot be regarded independently of established principles of our 

criminal justice system or Criminal Law. 

G:        ARBITRARY   DEPRIVATION   OF   PROPERTY   BECAUSE   OF   SUSPECTED 

COMMISSION OF AN OFFENCE

37. It is submitted that to deprive a property owner of property merely because it is "suspected" 

to have been involved in the commission of an offence amounts to an arbitrary deprivation 

46Record:597.12-597.14 and 719.10-719.22 
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of property. 

38. It is further submitted that because of the historical development of our criminal law and the 

manner in which crimes or offences came to be defined and the rules which have been 

developed in order to found culpability of the commission of such offences that the mere 

suspicion of the commission of such an offence "does not provide sufficient reason for the 

particular deprivation in question"47 

39. In the employment of the "reasonableness test" a Court would consider the interplay between 

various factors, namely variable means and end, the nature of the property in question and 

the extent of its deprivation". It is submitted that a further consideration would be whether 

the basis for the deprivation justifies such deprivation. It is submitted that deprivation based 

on mere suspicion of an offence is "arbitrary" by its very nature. 

40. Based on the arguments advanced herein-above it is submitted, therefore, that the forfeiture 

of the   Applicant's property, in the circumstances amounts to an arbitrary deprivation oflhe 

Applicant's property and as such is a violation of the Applicant's constitutional rights in this 

regard. 

H:        Significantly disproportionate and the additional onus

47First National Bank of South Africa t/a Wesbank v Commissioner. South African Revenue 
Services & Another; First National bank of SA t/a Wesbank v Minister of Finance at par 100 
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41. Any attempt to lump the Applicant with an onus to show that the forfeiture of property would 

not be "significantly disproportionate would not be constitutionally defensible. The majority 

of the Honourable judges at the hearing before the SCA found that the it was for the 

Applicant to place the necessary material before the Court for a proper proportionality 

analysis to be made48 

42. The Honourable Judges also found that "no disproportionality justifying the refusal of a 

forfeiture order has been shown to exist"49. 

43 It is submitted that because very little material of substance was placed before the Court to 

justify a finding that the applicant was indeed involved with criminal activity that it was for 

the Court to consider whether deprivation in the circumstances was permissible and not for 

the Applicant to convince the Court that this was the case. 

44. In the case of the Applicant before the SCA, and also considering that the Applicant was 

merely suspected of having committed an offence, it is submitted that there existed no basis 

for him to bear the onus of showing disproportionality, in that such a course could not justify 

an appropriate relationship between means and end. the mischief to be cured by the 

deprivation and the basis upon which the property rights of the Applicant was being 

48Record pg 642 line 1 

49Recordpg 643 lines 12-13 
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interfered with50 and the aims and the modus of the Act to combat such mischief. 

45. The rationale for the introduction of part of the definition of instrumentality "...concerned 

in the... suspected commission of an offence..." is to be found in the three following passages 

in the preamble: 

"AND WHEREAS organised crime, money laundering and criminal gang activities infringe 

on the rights of the people as enshrined in the Bill of Rights;'1

"AND WHEREAS the South African common law and statutory law fail to deal effectively 

with organised crime , money laundering and criminal gang activities, and also fail to keep 

pace with international measures aimed at dealing effectively with organised crime, money 

laundering and criminal gang activities; and 

"AND BEARING IN MIND that it is usually very difficult to prove the direct involvement 

of organised crime leaders in particular cases, because they do not perform the actual criminal 

activities themselves, it is necessary to criminalise the management of, and related conduct 

in connection with enterprises which are involved in a pattern of racketeering activity;" 

and 

"AND WHEREAS no person should benefit... nor is any person entitled to use property for 

the commission of an offence... legislation is necessary to provide for the civil remedy for 

the preservation and seizure, and forfeiture of property which is... concerned in ihe 

commission or suspected commission of an offence;" 

50 National Director of Public Prosecutions v Rautenbach 2005 (4) SA 603 at para 56 
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46. Opposed to this stance in the Act is the introduction of the preamble which provides as 

follows :"WHEREAS the Bill of rights... enshrines the rights of all people in the Republic 

and affirms the democratic values of human dignity, equality and freedom;" and further 

"AND WHEREAS the Constitution places a duty on the State to respect, protect, promote 

and fulfil the rights in the Bill of Rights;51

L         The crux of the matter

47. It is submitted that the crux of the matter lies in playing off the remedies envisaged in the 

afore-  quoted passages of the preamble against the rights of the individual, also as afore- 

quoted and it is submitted that the Act, broadly seen, could pass Constitutional muster but 

that: 

.1 In the application of its provisions it could well violate the constitutional rights of 

persons in individual cases and that the provisions of the Act are not detailed enough 

to deal with such individual cases; and 

.2 The definition, which essentially applies as follows in the instant case, "'concerned 

in the...suspected commission of an offence" is too over-reaching in its aim to cure 

the mischief spoken of in the preamble, and secondly, infringes on the rights spoken 

of in the outset of preamble. 

48. In the application of the provisions of the Act to the case in casu the following are 

noteworthy other than the fact that no offence was proven in a Court of Law, that the 

Respondent did not allege nor could it be gleaned from the record, that the Applicant was 
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involved in "money laundering, organised crime and/or criminal gang activities" 

49. Furthermore, the Applicant was also not a person against whom it was "usually very difficult 

to prove the direct involvement of organised crime leaders, because they do not perform the 

actual  criminal activities themselves it is necessary to criminalise the management of, and 

related conduct in connection with enterprises which are involved in a pattern of racketeering 

activity;" 

50. Whilst the preamble sets forth the aims of the Act and the rationale for its enactment, which 

appears satisfactory at first glance, it endeavours to achieve it aims by providing that the 

property concerned could be declared forfeit if "there are reasonable grounds to believe that 

the property concerned (a) is an instrumentality of an offence referred to in schedule 1 .."3l 

51. "Instrumentality of an offence" is defined as "any property which is concerned in the 

commission or suspected commission of an offence../'5' 

52. In the Applicant's case the provisions of the Act would have read as follows: " The High 

Court shall make an order if there are reasonable grounds to believe that the property 

concerned is concerned in the suspected commission of an offence." 

51Section38ofthe Act 

"Section 1(1) of the Act 
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53. "Reasonably grounds to believe" is no more, it is submitted, than to have a strong, well 

grounded suspicion, but a suspicion nonetheless. 

54. The provisions applicable to the Applicant would then read: " The High Court shall make 

an order if it suspects that the property concerned is concerned in the suspected commission 

of an offence" 

The provision deals with aspects of a nebulous nature, it is submitted, and is far removed 

from the classes of persons and the classes of activities which are mentioned in the preamble 

as the rationale for its enactment. 

55. Whilst a Court may well have reasonable grounds to believe that the property was concerned 

in the commission of an offence and simply because there has been a conviction, and whilst 

there could be reasonable grounds to believe that the property was concerned in the 

commission of a crime if there was no conviction(although this would vary from case to case) 

it is difficult to see how a Court could have reasonable grounds to believe that the property 

was concerned in the suspected commission of an offence. 

56. The Court need not only suspect that the property was concerned in the commission of an 

offence, it can also suspect that the propert)' was concerned in the suspected commission of 

an offence. 

Section 50 of the Act clarifies the matter somewhat by providing that a Court may declare 

a property forfeit if it finds, on a balance of probabilities, that the property was concerned in 
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the suspected commission of an offence. 

57. It has already been stated herein above that a Court cannot, without impugning on the rights 

of a person, make a finding that the property was concerned in an offence for this would 

entail the pronunciation of a person's guilt of an offence. A Court would, in the absence of 

making a finding of guilt, have to find that the property was concerned in the suspected 

commission of an offence in order to give proper effect to the provisions of the Act without 

inviting criticisms of constitutional violations. 

58. "Suspicion" invites a wide berth of speculation and can never be anything more substantial 

than an unconfirmed notion. The deprivation of property, on this basis, is unwarranted and 

goes beyond the mischief that the Act proposes to cure. 

J         The right to silence

59. The Act  allows for a Court to consider whether an  offence  has  been  committed. 

notwithstanding that related criminal proceedings may be running a parallel course. The 

Applicant was faced with this particular dilemma and was forced to disclose aspects of his 

defence prior to the conclusion of the criminal trial. He was also forced to depose to an 

affidavit before the SCA before he had given evidence at his criminal trial. Indeed it was the 

criticism of the SCA and a reason for its finding against the Applicant, that he had not 

explained sufficiently his conduct on the day in question and therefore it was concluded that 
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the property was an instrumentality of an offence53. 

60. He was punished for remaining silent and the order was granted because he was not more 

forthcoming about his actions. In terms of making a finding on a balance of probabilities the 

applicant was bound to give an innocent versions of the activities and events in his house"4. 

This whilst the Applicant had as yet not testified in his own trial. 

The provisions of the Act has made the above scenario possible. 

61. The situation is not analogous to Davis v Tip. supra, and it is submitted that a very real 

danger was present in the Applicant's case, where he was not merely opening himself to 

prosecution but was faced with giving evidence that was directly related to a pending 

criminal trial. 

62. The right to silence, although the American Charter contains no limitation clause like our 

own Section 33 of the Constitution, was described as "being available outside of criminal 

proceedings and serves to protect persons in all settings in which their freedom of 

action is curtailed in any significant way from being compelled to incriminate 

themselves"55 and that we should guard that "too high a price may be paid even for the 

"Record pg 629.13-630.12 

54Record:sif/?ra " ... there is simply no version proffered...to counter Respondent's case'" 

"Miranda v Arizona 384 US 436 (1965) at 467 
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unhampered enforcement of the criminal law and that, in its attainment, other objects 

of a free society should not be sacrificed"56. 

63. The existence of the limitation clause is not an automatic right on the part of the State to 

interfere with enshrined rights and the principles stated herein are worthy of being upheld 

unless there are truly justifiable reasons for interference therewith. 

In the absence of justifiable reasons the deprivation becomes arbitrary. 

64. Justifiable reasons do not only mean the aims and objectives of the Act. but also the. manner 

in which those aims and objectives are attained. 

K        Section 34 of the Constitution

65. Section 34" also falls under the scythe of oppression that is created by the operation of the 

provisions of Chapter 6 of the Act. It is submitted that the mechanisms for ascertainment of 

what exactly constitutes the " instrumentality of an offence" as provided in Chapter 6 does 

not constitute a fair hearing as contemplated by Section 34 of the Constitution and for all the 

reasons already stated herein-above. It is submitted that our law has not developed in any way 

to the extent that it can determine what a "suspected commission of an offence is'". No 

56Feldman v United States 322 US 487 (1944) 489 

57"Everyone has the right to have any dispute that can be resolved by the application of law 
decided in a fair public hearing before a court or, where appropriate, another independent 
and impartial tribunal or forum." 
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hearing which falls short of   a trial can achieve this, and even, it is submitted, a trial cannot achieve 

this. 

L;        Human dignity

66. This is a non-derogable right. It is also served by an affected person seeing that justice is done 

and that justice is seen to be done. The right of human dignity is entirely protected by the 

Constitution and cannot be interfered with. Section 34, it is submitted, contains an element 

of this right in that the serving of justice reinforces the sense of dignity of the citizens. A 

palpable and demonstrably improper application of the law induces outrage and should such 

improper application be allowed to continue, human dignity is affected. 

67. Oppressive laws which were prevalent in our country prior to democratization thereof, 

ultimately robbed people of their human dignity because such laws were constantly applied. 

An oppressive law and/or the application of a law in an oppressive manner affects human 

dignity. The Act, it is submitted, and specifically the provisions relating to forfeiture on the 

basis of property reasonably   believed to be concerned in the suspected commission of an 

offence amounts to an oppressive law which could, in most cases, be improperly applied. 

M.       Reading in of previous Heads of Argument

68. Insofar as this Honourable Court may not be persuaded to find that any of the provisions of 

the Act are unconstitutional in either it operation and/or application this Honourable Court, 

for the sake of expediency and convenience, is referred to the Heads of Argument filed on 



29/ 

behalf of the Applicant in the matter before the SCA and which Heads of Argument can be 

found at pages 730-768 of the Record of Appeal and this Honourable Court is respectfully 

requested to regard such Heads of Argument as being incorporated herein as if same has been 

specifically repeated herein. 

N.        Conclusion

69. This Honourable Court is respectfully requested to grant special leave to appeal with costs 

and to further uphold the appeal with costs and to reverse the order of the High Court which 

declared the property situated at .54 Balfour Street, Woodstock forfeited, and further 

requested to reverse the cost orders which have been made against the Applicant in the High 

Court hearings and in the hearing before the Supreme Court of Appeal, thereby granting those 

costs in favour of the Applicant.. 
 

 

WILLIAM ANGELO 
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