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INTRODUCTION 
 

1. This appeal is against a judgment and order handed down by NC Erasmus 

J in the Cape High Court (“the Court a quo”) on 22 May 2003,1 in which it 

was held that a property owned and resided in by the appellant, known as 

erf 14241, Cape Town and situated at 54 Balfour Street, Woodstock, Cape 

(“the property”), be forfeited to the State as being an instrumentality of an 

offence (“an instrumentality”) in terms of s 50(1)(a) of the Prevention of 

Organised Crime Act 121 of 1998 (“POCA”). 

 

2. This Court granted leave to appeal to it on 20 September 2004,2 and a 

Notice of Appeal was duly filed on 13 October 2004. 

 

3. Following a summation of the background facts leading up to this appeal, it 

will be submitted that for three separate reasons the property is not an 

instrumentality, viz: 

 

3.1. First, in light of this Court’s interpretation of that concept in National 

Director of Public Prosecutions v (1) RO Cook Properties (Pty) 

Ltd; (2) 37 Gillespie Street Durban (Pty) Ltd and another; 

Seevnarayan 2004 (8) BCLR 844 (SCA) (“Cook Properties”), in that 

there is not “a sufficiently close link between the property and its 

                                            
1 Typed judgment, volume 7, pages 571-594; also reported sub nom National Director of Public 
Prosecutions v Prophet 2003 (8) BCLR 906 (C); 2003 (2) SACR 287 (C). 
2 This Court also condoned the appellant’s late filing of his application for leave to appeal. 
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criminal use, and whether the property has a close enough 

relationship to the actual commission of the offence to render it an 

instrumentality”.3  It will be submitted that on the facts of this case the 

property was by this standard not an instrumentality.  This will be dealt 

with in chapter V below; 

 

3.2. Secondly, chapter 6 of POCA must be interpreted constitutionally and 

purposively and applied cautiously in each case to avoid an unfair and 

unconstitutional result.  In particular, s 50(1)(a) should only be invoked 

to address the particular ‘mischief’ which POCA aimed to address.  No 

such mischief is evident in the case at hand.  Although the invocation 

of chapter 6 of POCA is not contingent upon a conviction or even a 

criminal charge, in a case where there are criminal charges dealing 

with the same facts, chapter 6 of POCA should only be invoked in the 

narrowest of circumstances.  This will be dealt with in chapter VI 

below; and 

 

3.3. Thirdly, a constitutional interpretation of s 50 of POCA requires the 

inclusion of a requirement of “proportionality” between the offence 

committed and the property to be forfeited.  It will be submitted that the 

forfeiture of the property is significantly disproportional to the crime 

allegedly committed.  This will be dealt with in chapter VII below. 

 
                                            
3 Cook Properties supra, at par 32. 
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4. Because the property is not an instrumentality we conclude that the appeal 

should be upheld and an order dismissing the application should replace 

that made by the Court a quo. 

 

APPROACH TO FACTUAL DISPUTES 

 

5. It is submitted that any factual disputes arising in the matter, in which the 

respondent seeks final relief in motion proceedings, should be resolved 

according to the usual rule in Plascon-Evans Paints Ltd v Van Riebeeck 

Paints (Pty) Ltd 1984 (3) SA 623 (A) at 634E-635C.4 

 

6. One of the consequences of not applying the rule in Plascon-Evans, for 

whatever reason, would be the imposition of a punishment5 on a balance-

of-probabilities without oral evidence. 

 

7. It is submitted that the appellant should succeed in this appeal irrespective 

of whether or not his version is accepted.  However, to the extent that this 

Court is not inclined to uphold this appeal, inter alia because it rejects the 

appellant’s version, it is submitted that the order of the Court a quo should 

be set aside and an order referring the matter to the Court a quo for the 

hearing of oral evidence be substituted in its place. 

                                            
4 Cf. NDPP v Kyriacou 2004 (1) SA 379 (SCA) at pars 10-11, in which it is found that this rule 
does not apply to applications for a “restraint order” under chapter 5 of POCA, which are 
provisional in nature. 
5 Cook Properties supra, at par 17. 
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BACKGROUND FACTS 

 

8. The appellant purchased the property on 14 February 1996 for R155 000,00 

and it was registered in his name on 18 April 1996.6  The appellant resides 

on the property. 

 

9. On 30 January 2001, officers of the South African Police Services (“the 

SAPS”) observed the delivery of a quantity of a substance they believed to 

be phenylacetic acid to the appellant at the property.7  Phenylacetic acid is 

a substance listed in Part II of Schedule 1 of the Drugs and Drug 

Trafficking Act 140 of 1992 (“the Drugs Act”) as it can be used as an 

ingredient in the production of methamphetamine.8 

 

10. At 07h45 on 31 January 2001, officers of the SAPS followed the appellant 

to a nearby pharmacy were he bought distilled water and caustic soda.9  

 

11. One of the officers, Detective Smit, thereafter approached the Cape Town 

Magistrates Court to obtain a search warrant for the property and later 

                                            
6 Affidavit of Adam, volume 1, par 4.2, page 11, lines 6-7; affidavit of Prophet, volume 1, page 84, 
par 3, lines 3-5 
7 Affidavit of Smit, volume 1, page 17, par 4.2, lines 3-6; affidavit of Prophet, volume 3, par 23, 
lines 7-8. 
8 Affidavit of Smit, par 4.1, volume 1, page 16, lines 16-20. 
9 Affidavit of Smit, par 4.5 and 4.6, page 17, lines 18-20 and page 18, lines 1-10; affidavit of 
Prophet, volume 3, page 182, pars 25-26, lines 11-16. 
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conducted a search of the property.10  At approximately 11h00, SAPS 

officers forced open the front door and entered the property.11  The 

appellant states that significant and excessive force was used in executing 

this search.  The police officers were dressed in civilian clothes and did not 

identify themselves.  They acted aggressively and caused unnecessary and 

malicious damage.  Detective Smit grabbed the appellant aggressively, 

placed a gun to his head and threatened to shoot him.  The police officers 

further continued to question the appellant even after he had requested an 

opportunity to contact his legal representatives.12  This is denied by the 

respondent.13 

 

12. In a small room off the “old kitchen”, the SAPS found several items of 

laboratory equipment set up on a work surface together with a heating 

plate.  The room was also fitted with an extractor fan.14  Further pieces of 

laboratory equipment were found in the kitchen, including some glass 

equipment in a plastic washing up sink, a scale, and several pieces of glass 

                                            
10 Affidavit of Smit, par 4.7, page 18, lines 12-13; and the Search Warrant, volume 1, pages 25-
26.  The appellant contends that the search warrant was attained improperly and that Smit’s 
affidavit filed in support of the warrant (volume 4, pages 367-368) was incomplete and 
misleading.  Affidavit of Prophet, volume 3, page 177, par 5.7, lines 17-21 and page 183, par 28.  
This conclusion was supported by the presiding magistrate in the criminal proceedings. Annexure 
“SP 2”, volume 5, page 514, line 19-20.  It is further submitted that the search warrant does not 
fulfill the requirement relating to overbreadth prescribed by this Court in Powell NO v The 
Honourable Mr. Justice Van der Merwe and Others, unreported, case no 503/2002, dated 1 
April 2004, per Cameron JA at par 49. 
11 Affidavit of Smit, volume 1, page 19, pars 4.9 to 4.10, lines 5-10; affidavit of Prophet, volume 3, 
page 185, par 29.1, lines 19-20. 
12 Affidavit of Prophet, volume 3, pages 185-188, par 29; and page 192-193, par 44. 
13 Affidavit of Smit, volume 4, pages 353-356, pars 16 to 21, and page 361, par 39, lines 10-13. 
14 Affidavit of Smit, volume 1, page 20, par 4.13, lines 3-8; photographs 4-9, volume 1, pages 38-
40; affidavit of Prophet, volume 3, page 188, para 30, lines 10-16. 
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equipment packed in a cupboard.15 A broken glass item and a strong 

smelling yellowish / brown chemical were found in a toilet.16  

 

13. Plastic containers were found in a bedroom, unused and in their 

packaging.17 

 

14. The SAPS officers further seized chemicals, equipment18, documents and 

literature.19 

 

15. The appellant and another woman in the house, Ms. Nicola Daniels 

(“Daniels”), were arrested on charges under s 3 and 5 of the Drugs Act, 

relating respectively to manufacturing and dealing in prohibited substances. 

 

16. Detective Smit avers that they were informed of their constitutional rights,20 

but this is denied by the appellant.21 

                                            
15 Affidavit of Smit, volume 1, page 20, par 4.14, lines 9-10; photographs 10-31, volume 1, pages 
41-51; affidavit of Prophet, volume 3, page 188, par 31, line 18. 
16 Affidavit of Smit, volume 1, page 20, par 4.15, lines 11-14; affidavit of Prophet, volume 3, page 
188, par 32, line 20.  This respondent alleges that this liquid was later found to contain 1-phenyl-
2-propanone, which can be used in synthesizing methamphetamine.  Affidavit of Venter, volume 
1, page 29, par 5.1, lines 20-21; volume 1, page 31, par 6.2, lines 1-3; and volume 5, page 372, 
par 8, lines 4-9.  This is denied by the appellant, who states that even if 1-phenyl-2-propanone 
was present, it was in a very small quantity.  Affidavit of Prophet, volume 3, page 195, para 46, 
lines 10-11 and page 205, par 59.1, lines 19-21. 
17 Photographs 32-33, volume 1, page 52. 
18 These included a vacuum sealer and packs of straws, which were seized on the basis that 
drugs are often sold in sealed segments of straws.  The appellant however explains that the 
reason that he had these straws was because he had operated a cooldrink stand at the Green 
Point fleamarket and that the vacuum sealer, which is a common household appliance, was 
broken.  Affidavit of Prophet, volume 3, pages 202-203, pars 55.1 and 55.2 
19 Affidavit of Smit, volume 1, page 21, pars 4.17 to 4.18, lines 1-5; affidavit of Venter, volume 1, 
pages 27-29; affidavit of Smit, volume 2, page 108, par 4.8, lines 15-20 and annexure “JS 1a” 
thereto, volume 2, pages 112-113; affidavit of Prophet, volume 3, page 189, par 34, line 5. 
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17. The appellant and Daniels first appeared in the Cape Town Magistrates’ 

Court on 2 February 2001, marking the commencement of criminal 

proceedings (“the criminal proceedings”).22 

 

18. In a report of 4 April 2001, a forensic analyst employed by the SAPS, 

Casper Venter, concluded that it would have been possible for the appellant 

to synthesise methamphetamine (an “undesirable dependence producing 

substance” in terms of part III of Schedule 2 to the Drugs Act) with the 

chemicals and equipment seized from the property.23  Venter later 

expanded that in his opinion the appellant was interrupted in the process of 

producing methamphetamine.24 

 

19. The appellant denied that he was manufacturing any prohibited 

substance.25 

 

20. On 28 June 2001, the respondent applied ex parte and in camera for, and 

was granted a ‘final’ preservation order in terms of s 38(1), read with s 74(1) 

                                                                                                                                  
20 Affidavit of Smit, volume 1, page 21, par 4.19, lines 8-10; affidavit of Smit, volume 4, page 345, 
par 4, lines 12-15. 
21 Affidavit of Prophet, volume 3, page 193, par 45.1, lines 11-20. 
22 Affidavit of Stevens, volume 6, page 536, par 3, lines 15-17. 
23 Affidavit of Venter, volume 1, page 30, par 6, lines 1-2 
24 Affidavit of Venter, volume 2, page 143, par 8, line 7-9. 8-14. 
25 Affidavit of Prophet, volume 3, page 210, para 64, line 8-9. 
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of the POCA by Desai J in the Cape High Court (“the preservation order”) in 

respect of the property.26 

 

21. Significantly, in doing so, the respondent elected not to proceed under 

chapter 5 of POCA; s 35 of the Drugs Act; or s 35 of the Criminal 

Procedure Act 51 of 1977, which it could have done.  

 

22. At the time of the preservation order, a mortgage bond was registered in 

favour of First National Bank of Southern Africa Limited in the amount of 

R106 229,44.27  In terms of the preservation order, the appellant was 

ordered to continue making regular bond repayments.28  

 

23. On 13 July 2001, a copy of the preservation order was served on the 

appellant.29  The preservation order was advertised in the Cape Times on 

27 July 2001, and in the Government Gazette only on 21 September 

2001.30 

 

24. In terms of a notice attached to the preservation order, the appellant and 

other interested parties were invited (in terms of s 39 of POCA) to enter a 

notice of intention to oppose a forfeiture application in respect of the 

                                            
26 Notice of Motion, volume 1, pages 1-5; Order, volume 1, pages 77-80. 
27 Affidavit of Adam, volume 1, par 4.3, page 11, lines 8-10; affidavit of Prophet, volume 1, page 
84, par 4, lines 6-9 
28 Order, par 3, volume 1, page 78, lines 1-2. 
29 Affidavit of Omar, volume 2, page 151, par 6, lines 11-13.  Copies were served on other 
interested parties on 4 July 2001 – affidavit of Omar, volume 2, page 151, par 7, lines 14-17. 
30 Affidavit of Omar, volume 2, page 151-3, pars 8-12; volume 5, pages 392-393, pars 4.4-4.6. 
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property which would be launched in due course.31  On 27 July 2001, the 

appellant gave notice that he would oppose the forfeiture application.32  No 

other interested party indicated an intention to oppose the forfeiture 

application.33 

 

25. On 11 October 2001, the respondent launched an application in terms of s 

48(1) and 50 of POCA that the property be forfeited as constituting an 

instrumentality (“the forfeiture application”), set down for 8 November 2001.  

On 6 November 2001, the appellant again indicated his intention to oppose 

this application.34  On the same day, Bozalek AJ (as he then was) made an 

order regulating the further progress of the matter in terms of which the 

forfeiture application was set down for hearing on 18 to 21 March 2002.35 

 

26. On 14 January 2002, the appellant filed his answering affidavits together 

with a counter application in which an order was sought that the affidavits in 

the forfeiture application not be used in the ongoing related criminal 

proceedings.36 

 

27. In the same period the criminal proceedings continued.  Significantly, the 

conduct which gave rise to the criminal charges was the same as the 

                                            
31 See par 4 of the Notice in terms of Section 39(1)(b) of POCA, volume 1, page 7, lines 8-16. 
32 Notice of Opposition, volume 1, page 81-82. 
33 Affidavit of Mopp, volume 2, page 97, par 9, lines 2-3. 
34 Notice of opposition, volume 2, pages 168-169. 
35 Order, volume 7, pages 566-567. 
36 Notice of Motion, volume 3, page 172, lines 18-20. 
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conduct which constituted the offence on which the forfeiture application 

was based. 

 

28. After the appellant sought further particulars relating to the charge sheet on 

several occasions, on 11 January 2002 the State withdrew count 1 (“the 

main count”), relating to his alleged dealing in drugs in terms of s 3 of the 

Drugs Act.  The only remaining charge37 thus related to manufacturing 

scheduled substances (i.e. 1-phenyl-2-propanone).38  The criminal trial 

commenced on 13 August 2002.39 

 

29. On 19 March 2002, Thring J was seized with the forfeiture application in the 

Cape High Court.  Thring J raised the question whether a forfeiture order 

could be made in terms of s 50 of POCA in advance of a criminal conviction 

arising from the same facts. The case was postponed to 15 May 2002 for 

the filing of further papers in this regard.40 

 

30. The respondent filed further affidavits.  The appellant did not file as on 24 

April 2002 the matter was postponed sine die by agreement between the 

                                            
37 Affidavit of Prophet, volume 3, page 226, par 107.14, lines 11-13; and annexure “SP 13”, 
volume 4, pages 307-308.  
38 1-phenyl-2-propanone is not a drug, but a substance useful in the synthesis of drugs (in terms 
of part II to schedule 1 to the Drugs Act).   It is only a crime to manufacture it if it is done with the 
intention to synthesise drugs.  
39 Affidavit of Stevens, volume 6, page 537, par 5, line 18.  The appellant entered a plea of not 
guilty. 
40 Order, volume 5, pages 413-415. 
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parties41 in order to await the outcome of the case of NDPP and Another v 

Mohamed NO and Others 2002 (4) SA 843 (CC) (“Mohamed I”).42 

 

31. When it became clear that Mohamed I was of limited assistance in this 

case, the matter was again set down for hearing on 24 to 27 March 2003.43  

The appellant thereafter waited before filing his further papers as he hoped 

that the criminal proceedings would be completed by early 2003.44  When it 

became clear that this would not occur,45 the appellant filed further 

affidavits, albeit with some protest. 

 

32. On 22 May 2003, the Court a quo handed down its judgment and the order 

currently on appeal.46  It was ordered that the property be forfeited.  

 

33. On 12 June 2003, the appellant applied for leave to appeal against the 

forfeiture order on the grounds that, inter alia, the Court a quo “erred and 

misdirected himself in holding that the Respondent had in application 

proceedings shown on a balance of propabilities [that the property] was an 

instrumentality of an offence.”47 

 

                                            
41 Order, volume 6, pages 494-495. 
42 Affidavit of Prophet, volume 6, page 497, par 6, lines 11-14; affidavit of Mopp, volume 6, page 
520, par 6.2, lines 16-19. 
43 Affidavit of Mopp, volume 6, page 521, par 6, lines 1-8. 
44 Affidavit of Prophet, volume 6, page 498, lines 3-4; and page 499, par 14, line 6.  The appellant 
was also struggling to pay his legal bills. 
45 See the affidavit of Stevens, volume 6, page 539, par 8, lines 9-11. 
46 Typed judgment, volume 7, pages 571-594; order, volume 7, page 595. 
47 Application for leave to appeal, volume 7, page 597, par 4, lines 6-9. 
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34. The application for leave to appeal was opposed by the respondent and 

dismissed by the Court a quo on 9 September 2003.48 

 

35. The appellant applied to this court for leave to appeal to it.  The respondent 

again opposed the granting of leave to appeal.  On 20 September 2004,49 

this Court granted leave to appeal and on 13 October 2004 the appellant 

duly filed his Notice of Appeal.50 

 

POCA AND ITS APPLICATION TO THE FACTS 

 

36. POCA provides for two principal types of forfeiture:51 

 

36.1. First, chapter 5 of POCA provides for “confiscation orders”, in which a 

court may, whenever a person is convicted of an offence, order that 

any benefit derived from that offence or criminal activity be forfeited to 

the State (s 18(1) of POCA); and 

 

36.2. Secondly, chapter 6 of POCA provides for “forfeiture orders”, in which 

a court may, independently of any criminal proceedings,52 order the 

forfeiture of “an instrumentality of an offence referred to in Schedule 1 

                                            
48 Typed judgment and order, volume 7, pages 601-603. 
49 Order, volume 7, page 629. 
50 Notice of Appeal, volume 7, pages 630-631. 
51 See also Mohamed I at par 15 and 16 
52 See s 50(4) of POCA. 
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[to POCA]” (s 50(1)(a) of POCA); or “the proceeds of unlawful 

activities” (s 50(1)(b) of POCA). 

 

37. The proceedings in the current case where brought in terms of chapter 6 of 

POCA.  Furthermore, it is clear that both the preservation order and the 

subsequent forfeiture application were based solely on the allegation that 

the property was an “instrumentality of an offence referred to in Schedule 

1”.53  The respondent has not, correctly it is submitted, alleged that the 

property was purchased with the proceeds of unlawful activities54 and no 

such finding was made by the Court a quo. 

 

38. More specifically, the respondent alleges that the appellant used the 

property as an instrument in the commission of the following offences 

contained in schedule 1 of POCA:55 

 

38.1. He manufactured 1-phenyl-2-propanone with the intention to 

synthesise methamphetamine, in contravention of s 3 of the Drugs 

Act;56 

                                            
53 In relation to the preservation application see the affidavit of Adam, volume 1, page 12, pars 
8.1 to 9, lines 15-25;  In relation to the forfeiture application see the affidavit of Mopp, volume 2, 
page 97, par 11.2, lines 13-15 and page 99, par 14, lines 11-13  
54 The appellant relied upon this as the basis of the case.  Affidavit of Prophet, volume 3, page 
197, para 49.4, line 12-15.  In any event, it is explained that the property was not bought with the 
proceeds of any criminal activity.  
55 Affidavit of Mopp, volume 2, page 100, lines 1-13; see also the typed judgment, volume 7, 
pages 578-580, Prophet supra, at 911B-J 
56 Item 22 of Schedule 1 of POCA refers to any offence referred to in s 13 of the Drugs Act.  The 
manufacturing of 1-phenyl-2-propanone with the intention to produce a drug is a crime referred to 
in s 13(b), read with s 3 and part I of schedule 1 to the Drugs Act. 
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38.2. He was found in possession of phenyl acetic acid, 1-phenyl-2-

propanone, pyridine and methylamine, allegedly in contravention of s 

4(b) of the Drugs Act.  The appellant was not charged with possession 

in the criminal proceedings.  In these proceedings the respondent 

does not prove that the possession of these substances is a crime in 

terms of s 4(b) of the Drugs Act or in schedule 1 to POCA;57 and 

 

38.3. He dealt in an “undesirable dependence producing product” 

(presumably methamphetamine), in contravention of s 5(b), read with 

s 1(b)(iii), 1(xiii) and 1(xxvii) of the Drugs Act. However, as noted 

above, a similar charge was abandoned by the State in the criminal 

proceedings.  It is submitted that there is no evidence to support a 

finding that the appellant was involved in dealing as contemplated by s 

5(b) of the Drugs Act. 

 

39. It is thus submitted that the only basis of which the respondent can assert 

that the forfeiture of the property is warranted is if it can be characterized as 

an instrumentality of the manufacturing of 1-phenyl-2-propanone (with the 

intention of synthesizing methamphetamine). 

                                            
57 In terms of s 13(d), read with s 4(b) of the Drugs Act, it is a crime to possess any “dangerous 
dependence producing substance” or any “undesirable dependence product”.  None of the 
products itemized in this case are specifically listed in the Drugs Act as a “dangerous 
dependence producing substance” (part II of schedule 2 of the Drugs Act) or as an “undesirable 
dependence product” (part III of schedule 2 to the Drugs Act).  There is no evidence that they are 
isomers, esters, ethers or salts of such a substance either. 
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SECTION 50(1)(a) OF POCA: “INSTRUMENTALITY” OF AN OFFENCE 

 

(a) The test in Cook Properties 

 

40. An “instrumentality of an offence” is defined in s 1 of POCA as “any property 

which is concerned in the commission or suspected commission of an 

offence at any time before or after the commencement of this Act, whether 

committed in the Republic or elsewhere” (emphasis added).  This Court 

considered the definition of an instrumentality in Cook Properties. 

 

41. It held that while it was clear that the legislature “sought to give the phrase a 

very wide meaning”,58 it would plainly not be appropriate to interpret it with 

“unbounded literalism”.59 This was so because POCA itself suggested some 

restriction, but also because a more expansive interpretation would fall foul 

of the prohibition against the arbitrary deprivation of property in s 25(1) of 

the Constitution.  

 

42. This Court considered all the factors bearing on its interpretation60 and 

concluded that, for property to constitute an instrumentality of an offence, it 

is necessary that “the link between the crimes committed and the property 

is reasonably direct and that the employment of the property must be 

                                            
58 At par [12]. 
59 At par [13]. 
60 At pars [14] to [30]. 
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functional to the commission of the crimes.”61 and also that “in a real or 

substantial sense the property must facilitate or make possible the 

commission of the offences.”62 

 

43. The property therefore must in “a real or substantial sense…facilitate or 

make possible the commission of the offence”.63 

 

44. This Court also considered the circumstances in which immovable property 

might constitute the instrumentality of an offence.64  It held that the mere 

fact that an offence was committed at a particular place or was frequented 

by alleged criminals did not by itself make the premises concerned an 

instrumentality of the offence and that some closer connection than mere 

presence on the property would ordinarily be required.65   

 

45. Either in its nature or through the manner of its use, the immovable property 

must in some way have been employed “to make possible or to facilitate” 

the commission of the offence.66  The examples it mentioned included “the 

appointment, arrangement, organisation, construction or furnishing of 

premises to enable or facilitate the commission of a crime”.67 

                                            
61 At par [31]. 
62 At par [31]. 
63 At par [31]. 
64 At pars [33] and [34]. 
65 At pars [33] and [34].  See also, NDPP v Patterson and Another [2001] 4 All SA 525 (C).  This 
case is cited with apparent approval by the Court a quo – typed judgment, volume 7, page 585, 
par 21, lines 21-22; Prophet supra, at par 22, 914C. 
66 At par [34] 
67 At par [34] 
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46. This Court referred in the latter context to the “illuminating discussion” by 

the New South Wales Supreme Court in the case of DPP (NSW) v King 

[2000] NSWSC 394.68  That court concluded its discussion of the issue by 

holding that “(e)ither in its nature or through the manner of its utilisation, the 

property must have been employed in some way to make possible or to 

facilitate the commission of the offence.”69 

 

47. This Court also considered the circumstances in which the premises on 

which drug-related offences are committed, may constitute instrumentalities 

of those offences.70  It held that the mere fact that drug dealers may 

frequent a hotel did not make it “a drug shop” and consequently an 

instrumentality of the offence of dealing in drugs.  It said that this was so in 

circumstances where inter alia where there was no evidence “that the 

premises themselves were used to manufacture, package or distribute 

drugs, or that any part of the premises was adapted or equipped to facilitate 

drug-dealing”.71 

 

48. The clear implication is that where the premises are customized to 

manufacture, package and distribute drugs, then they might constitute 

instrumentalities of the offences committed on them.  

                                            
68 At par [34] 
69 At par [33] 
70 At par [49] 
71 At par [49] 
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49. The latter inference is reinforced by the fact that this Court added in a 

footnote the current case “appeared” to be an example where the property 

constituted an instrumentality of an offence for this reason.72 

 

50. It is submitted that based on the detailed and full facts now before this 

Court, the property does not fall within the ambit of the understanding of an 

instrumentality set out in Cook Properties, in that it was not modified or 

customized or in any other way particularly suited to the manufacture of 

drugs (or their components).  Accordingly, it cannot be said that the 

property facilitated or made possible the commission of any offence.    

 

(b) The relevant evidence in light of Cook Properties

 

51. The crucial averment on which the allegation is made that the property was 

used as an instrument in the commission of any offence, is that the 

appellant – 

 

“converted a room on the Property into [a] mini-laboratory for the purposes 

of manufacturing drugs.  He fitted it with the necessary equipment to 

facilitate the manufacturing process.  The fact that the Property is a private 

residence, located in a residential area where one would least expect to 

find a facility of this nature, provided Respondent with the perfect cover for 
                                            
72 Prophet supra, at n41. 
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his activities.  Without this cover Respondent would not have been in the 

position to manufacture the prohibited substances undetected” 

(underlining added).73

 

52. In the Court a quo’s judgment (which was delivered prior to this Court’s 

judgment in Cook Properties), it similarly considers the presence of 

chemicals and equipment and on this basis concludes that the property was 

an “instrumentality” as “[i]t was a place to store the chemicals, rooms on the 

property were being used to process, refrigerate and ‘synthesise’ these 

chemicals, into what on a balance of probabilities was methamphetamine.  

The property cannot be divorced from these acts, it was an integral part, an 

instrumentality.”74 

 

53. The evidence that any part of the property was “converted” into a laboratory 

is, it is submitted, at best ambiguous.  In explaining why the facilities on the 

property should be classified as a “clandestine laboratory”, the respondent 

points primarily to the presence of loose apparatus, equipment and 

chemicals found on the property.75  Based on the photographic evidence, 

the room off the old kitchen appears to be no more than a small old scullery, 

which comprises a small part of the property.  The only physical alteration to 
                                            
73 Affidavit of Mopp, volume 2, page 99, par 17, lines 1-9.  At best for the respondent there was 
evidence that one small room of the house was used as a mini-laboratory.  Smit also states that 
he described the room as a “mini-laboratory due to “the layout of the room and the chemicals as 
well as the equipment it contained”.  Affidavit of Smit, volume 4, page 357, par 22, lines 2-4.  It is 
not clear from this affidavit or the photographs how the layout of this room resembled a 
laboratory. 
74 Typed judgment, volume 7, page 591, par 27, lines 1-9; Prophet supra, at par 28, 916 I-J. 
75 Affidavit of Venter, volume 2, pars 6.1-6.3 and 6.5, lines 1-10 and 15-23.  
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the property was the installation of an extractor fan in the small room off the 

kitchen (and we emphasis that this was to only one small room in the 

house),76 which fan the appellant avers, and it must be accepted, was 

purchased for R50,00 to remove pungent smells.77 

 

54. On the respondent’s own version, methamphetamine is “relatively easy to 

manufacture”.  The ingredients are available locally and its synthesis 

(including the manufacture of 1-phenyl-2-propanone) “requires little 

sophisticated knowledge of chemistry and chemistry equipment.”78  The 

manufacturing process could take place almost anywhere.  There is 

certainly nothing particular about the property in this case that especially 

suited it to this manufacturing process. 

 

55. The respondent’s evidence is thus limited to the mere presence on the 

property of chemicals and loose equipment allegedly used in the synthesis 

of methamphetamine.  This is not sufficient in terms of the test in Cook 

Properties.   

 

56. The respondent further alleges that the property was particularly suited to 

the alleged crimes in that placing a “mini-laboratory” in a private residence 

provided the “perfect cover”.  In this regard  the following must be noted: 

                                            
76 Affidavit of Venter, volume 2, par 6.4, lines 11-14. 
77  Affidavit of Prophet, volume 3, para 79, lines 2-4.  Venter estimates the value of such a fan to 
be R7 000,00, but provides no basis for this estimate.  Affidavit of Venter, volume 2, par 6.5, line 
19. 
78 Affidavit of Smit, volume 6, page 490, par 26; and page 491, par 30. 
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56.1. First, the property was previously searched by the SAPS in February 

2000, who made it known that they suspected that it was being used 

for illegal purposes79; and 

 

56.2. Secondly, the SAPS estimate that there are 20 such facilities in the 

Woodstock suburb.80 

 

In the circumstances, the property was certainly not above suspicion and 

was probably a particularly risky place to situate a “clandestine” 

laboratory. 

 

57. The only other allegation made by the respondent to support its case is that 

the appellant had produced drugs on the property before.81  It is submitted 

that this allegation is irrelevant to the interpretation and application of s 

50(1)(a) of POCA.  In any event, the evidence that the appellant is a repeat 

offender is based primarily on the evidence of the appellant’s co-accused, 

Hiebner, who alleged that he (Hiebner) had ordered chemicals on behalf of 

the appellant on several previous occasions.82  We submit that the evidence 

                                            
79 Affidavit of Prophet, volume 3, page 200-202, para 52.3 to 52.5.  Affidavit of Mopp, volume 4, 
page 335, par 68, lines 6-10.  Affidavit of Swart, volume 5, page 397-398, pars 6-8.  Although on 
that occasion the small room off the kitchen was not searched as the door was locked and it was 
thought that it led outside.    
80 Annexure 2, volume 5, page 516, line 23. 
81 Affidavit of Mopp, volume 2, page 104, lines 10-15; 
82 Affidavit of Smit, volume 2, page 110, pars 5.2, lines 1-9 and “JS 1c” thereto, volume 2, pages 
112-112a. 
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of Hiebner is inherently unreliable.83  On the respondent’s own evidence, 

Hiebner has a history of dishonesty.84  He also has a clear interest in 

shifting the blame to the appellant and providing himself with an innocent 

explanation.  The respondent further alleges that the possession of 

expensive equipment indicates a history of producing drugs.85  In this 

respect the appellant’s explanation is that the equipment and literature was 

left to him by his deceased brother, which must be accepted.86 

 

58. In all the circumstances, it is submitted the respondent’s case rests almost 

entirely on the allegation that the mere presence in the house of the 

moveable paraphernalia necessary to synthesize 1-phenyl-2-propanone 

somehow transforms it into a “mini” or “clandestine” laboratory, and that this 

in turn makes the entire house an instrument of the alleged manufacturing a 

scheduled substance.  It is submitted that this does not meet the standards 

laid down in Cook Properties. 

 

THE OBJECT AND PURPOSE OF CHAPTER 6 OF POCA 

 

59. The object and purpose of chapter 6 of POCA must be taken into account 

when a forfeiture order is considered. 

                                            
83 Affidavit of Prophet, volume 3, page 205, para 58, lines 6-11.  
84 In this regard evidence is supplied of his dismissal from his previous employer for dishonestly 
ordering chemicals and requesting his co-workers to lie on his behalf.  Volume 2, annexure “JS 
1d”, pages 119-131. 
85 Affidavit of Smit, volume 2, par 5.4, lines 17-19. 
86 Affidavit of Prophet, volume 3, page 199, par 52.1, lines 6-8. 
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60. It is accepted that organised crime has become a growing international 

problem87 and that societies in transition (like South Africa) are particularly 

susceptible to organized crime groups.88  It is further accepted that ordinary 

criminal law measures are ineffective in targeting these criminal 

organizations,89 thus necessitating extraordinary measures such as civil 

forfeiture in terms of chapter 6 of POCA.  Based on these exigencies, it is 

accepted that on an objective analysis POCA passes constitutional 

muster.90 

 

61. However, as noted in Cook Properties, an unrestrained application of 

chapter 6 of POCA may in many cases violate constitutional rights, and in 

particular, the protection against the arbitrary deprivation of property.  In the 

light of these concerns, it was held that the means employed by chapter 6 

of POCA “must at the very least be rationally related to its purposes” 

(emphasis added)91  A forfeiture that does “not rationally advance the 

interrelated purposes of chapter 6 [is] unconstitutional.”92 

 

                                            
87 Affidavit of Gastrow, volume 5, page 437-438. 
88 Affidavit of Gastrow, volume 5, pages 450-452, par 34.  These groups include international 
syndicates such from Russia, Nigeria, China and Sicily; as well as local gang-related groups.   
Affidavit of Gastrow, volume 5, pages 456-458, pars 43-47.   A 1997 audit found 192 syndicates 
existed, of 96 specialised in drug related crimes.  Affidavit of Schönteich, volume 6, page 467, par 
6, lines 10-13. 
89 Affidavit of Rabaji, volume 5, pages 420-421, pars 10-11 
90 Mohamed I supra, at par 15; see also Van der Walt “Civil Forfeiture of Instrumentalities and 
Proceeds of Crime and the Constitutional Property Clause” in (2000) 16 SAJHR 1, at 8-10. 
91 At par 16. 
92 At par 29.  See also Vander Walt supra, at 44-45. 
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62. This reflects the approach of the Constitutional Court in First National 

Bank of SA t/a Wesbank v Commissioner, South African Revenue 

Service and another; First National Bank of SA t/a Wesbank v Minister 

of Finance 2002 (4) SA 768 (CC), in which it was held that any deprivation 

of property would be “arbitrary” within the meaning of s 25 of the 

Constitution if the law involved did not “provide sufficient reason for the 

particular deprivation in question”.93  One of the primary indicators that a 

“sufficient reason” exists in this sense involves “evaluating the relationship 

between means employed, namely the deprivation in question and ends 

sought to be achieved, namely the purpose of the law in question.”94  At the 

very minimum, a court would merely require there to be a rational 

relationship between these means and ends (i.e. the “rationality test” also 

recognized as a minimum requirement by this Court in Cook Properties.95)  

However, in other cases a court may require more – namely that the 

deprivation is reasonable and justifiable in the circumstances (i.e. a 

“reasonableness test”).96  It is submitted that based on the approach in 

FNB, the current case calls for the application of the more onerous 

“reasonableness test”. 97  However, it is submitted that it is not necessary to 

                                            
93 At par 100. 
94 At par 100(a). 
95 At par 16. 
96 At par 100(g).  The Constitutional Court refers to this as a “proportionality” requirement.  
Proportionality in this sense (i.e. between the means and ends of a deprivation of property) must 
be distinguished from proportionality between the alleged crime and the sanction imposed, as 
discussed below.  The two are interrelated to some extent (see National Director of Public 
Prosecutions v Cole and others [2004] 3 All SA 745 (W) at par 13), but for the sake of 
convenience will be dealt with separately 
97 In determining whether to apply a rationality or a reasonableness test, a court must consider 
the “interplay” between various factors including the “variable means and ends, the nature of the 
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make this distinction in the current case as there is neither a rational nor a 

reasonable connection between the purposes of chapter 6 of POCA and the 

forfeiture of the appellant’s property.  

 

63. The purpose of, and justification for POCA is largely based on pragmatic 

grounds.98  In Cook Properties this Court recognized that the general 

“interrelated purposes” of POCA99  included the following:  

 

“(a) removing the incentives for crime; (b) deterring persons from 

using or allowing their property to be used in crime; (c) eliminating 

or incapacitating some of the means by which crime may be 

committed (“neutralizing” … property that has been used and may 

again be used in crime; and we would add, (d) advancing the ends 

of justice by depriving those involved in crime of the property 

concerned.”100

 

64. The respondent further notes that the purposes of the regime of civil 

forfeiture in chapter 6 of POCA include the following: 

                                                                                                                                  
property in question and the extent of its deprivation.”  As will be dealt with below, it is submitted 
that chapter 6 of POCA was not designed to deal with cases such as the one at hand.  
Furthermore, the respondents are seeking the complete forfeiture of the appellant’s home. 
98 Relating primarily to dealing with modern trends in criminal activity.  Van der Walt supra, at 8-9, 
notes that courts in several foreign jurisdictions have moved away from a justification of civil 
forfeiture regimes (or “in rem forfeiture”) based on the fiction that the property itself is guilty of 
committing a crime; and towards more pragmatic grounds.  The upshot of this is that courts 
cannot ignore the impact of the forfeiture on the owner of the property, which plays a lesser 
consideration if the property itself is held to be ‘guilty’ in some notional sense.  
99 Cook Properties supra, at par 16.  The purposes of POCA were held to be “not only complex 
but interrelated, and to number more than one, a fact which has interpretative implications.” 
100 At par 18. 
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64.1. First, and most importantly, it “hits at the heart” of a criminal 

enterprise101  by removing its asset base;102 

 

64.2. Secondly, it targets the “higher-ups” who are relatively immune from 

ordinary criminal prosecution.103  Those who control the drug market 

are seldom involved in the production and sale of drugs;104    

 

64.3. Thirdly, criminal forfeiture regimes (such as that in chapter 5 of POCA) 

are often ineffective as there is often no link between the assets used 

to commit a crime and the individual facing prosecution.105  Often no-

one can be prosecuted106 or the link between the asset and the 

offender is concealed;107 and 

 

                                            
101 The respondents themselves note, “in essence, the purpose of the asset forfeiture programme 
is to target the asset bases of criminal enterprises …” (emphasis added). Affidavit of Mopp, 
volume 6, page 527, par 19, lines 6-8.   This statement was supported by the Court a quo, which 
similarly held that “[c]learly the purpose of Chapter 6 is to target the asset bases of criminal 
enterprises, independent of criminal proceedings.” Typed judgment, volume 7, page 573, par 4, 
lines 21-23; Prophet supra, at 908C. 
102 Affidavit of Rabaji, volume 5, page 422, pars 13-16; and page 426, par 23, lines 10-15; 
affidavit of Mopp, volume 6, page 527, par 19, lines 3-10. In Mohamed I, Ackermann J similarly 
stated that “various international instruments deal with the problem ……. (par 15).  In Cook 
Properties, it was stated that the aims of chapter 6 of POCA included “eliminating or 
incapacitating some of the means by which crime may be committed” and “advancing the ends of 
crime by depriving those involved in crime of the property concerned”. 
103 Affidavit of Rabaji, volume 5, page 420, lines 1-3; affidavit of Gastrow, volume 5, page 454, 
par 37, lines 10, and page 459, par 50, lines 7-8. 
104 Affidavit of Leggett, volume 6, page 480, par 16, lines 2-5. 
105 Affidavit of Rabaji, volume 5, page 423, par 17, lines 12-13.  For instance, those who own the 
premises are very seldom involved in the actual selling of drugs from the property. 
106 Affidavit of Rabaji, volume 5, page 424, par 18, lines 10-11. 
107 Affidavit of Rabaji, volume 5, page 423-424. 
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64.4. Fourthly, it is impracticable to wait for criminal prosecution before 

seeking criminal forfeiture.  Criminal prosecutions in lower courts are 

“notoriously” slow.108  The resultant delay will undermine the efforts to 

remove the asset base of an organization, prejudice others with an 

interest in the property, and burden the State with the costs of 

curatorship (which can in some cases be high).109  This justification is 

supported by the Court a quo.110 

 

65. The provisions permitting the civil forfeiture of the instrumentalities of crime 

operate in a very harsh and draconian way to address a very specific 

“mischief” – namely to target complex and large criminal enterprises.111  

None of these special justifications find any resonance in the current case: 

 

65.1. First, the appellant’s alleged criminal operation cannot meaningfully be 

described as an enterprise.  The definition of an “enterprise” in s1 of 

POCA does include an “individual”, but it is submitted that the 

appellant does not fall into this category.  The appellant points out that 

he has never been convicted of a drug related offence; there is no 

supporting evidence from anyone else that he deals in drugs; no 

prohibited substances were found on the property; he is not a member 

of a gang and has no gang links; he neither posses nor owns any 

                                            
108 Affidavit of Rabaji, volume 5, page 428, par 26, lines 3-4 
109 Affidavit of Rabaji, volume 5, pages 426-427, pars 24-25. 
110 Typed judgment, volume 7, page 574-575, par 6; Prophet supra, at 908G-909C. 
111 See the useful discussion by Van der Walt supra, at 6-11. 
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unexplained money or assets; and he is not wealthy.112 Furthermore, a 

similar search of the property a year before found no proof of the 

manufacture of any drugs.  This is not the kind of situation which 

POCA, and particularly chapter 6, were designed to address.113 

 

The respondent notes in response that chapters 5 and 6 of POCA do 

not only deal with organized crime syndicates, but with forfeiture of the 

proceeds of all unlawful activities and instrumentalities.114  It is 

submitted that something more must be required in cases concerning 

crimes allegedly committed by individuals before employing POCA, 

and particularly chapter 6 thereof, which operates in a draconian 

manner.  In such cases there is no reason why ordinary criminal 

sanctions and forfeiture do not suffice.  

 

65.2. Secondly, the forfeiture is aimed at targeting “higher-ups”.  The 

appellant has no links with criminal gangs or syndicates.  In this case 

there is a direct link between the appellant and the property to be 

forfeited and there is no reason why ordinary criminal forfeiture should 

not suffice. 

 

                                            
112 Affidavit of Prophet, volume 3, pages 239-241, par 151; volume 6, pages 501-502, pars 21-23. 
113 Preamble; POCA also grew out of several international law instruments, including the UN 
Convention against the Illicit Traffic in Narcotic Drugs and Psychotropic Substances of 
1998,  which was created to target the organized production and distribution of drugs 
114 Affidavit of Mopp, volume 6, page 525, par 16, lines 7-10. 
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65.3. Thirdly, there is no reason why the State could not have adopted a 

mechanism of criminal forfeiture in this case.115  In particular, the 

respondent could have used s35 of the Criminal Procedure Act 51 of 

1977 or the more tailored forfeiture measure in s 25 of the Drugs Act, 

which specifically provides for the forfeiture of immoveable property 

which was “used for the purpose of or in connection with the 

commission of” an offence relating to the dealing in drugs.116  At the 

time that the forfeiture application was launched, a charge relating to 

dealing in drugs was pending against the appellant.  It is further 

significant that in promulgating the Drugs Act, which was designed 

specifically to prohibit the manufacturing of drugs, the Legislature did 

not find it necessary to provide for the forfeiture of immoveable assets 

used for or in connection with the manufacturing of drugs.  The 

respondent however circumvented this clear legislative choice by 

resorting to the more general and draconian provisions of POCA. 

 

65.4. Fourthly, no prejudice would have been suffered by the State or any 

other interested party if the forfeiture application had to await the 

outcome of the related criminal proceedings.  There are no costs 

relating to a curator.  In terms of the preservation order, the curator 
                                            
115 Van der Walt supra at 44-45, notes that in determining whether forfeiture meets “a public 
purpose”, it is important to take “into account detailed and context-specific data such as whether 
a criminal prosecution against any person was feasible and whether criminal options have been 
employed and whether they have been successful”.   
116 Section 25(1)(c) of the Drugs Act permits the forfeiture of immoveable property used as an 
instrumentality for the commission of the offences in s 13(e) and (f), which in turn refer to 
offences in s 5(a) and (b) – being dealing in “dependence producing substances”; “dangerous 
dependence-producing substances” or “undesirable dependence producing substances”. 
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was required to do no more than value the property, which he has 

done.  No financial institution is prejudiced as the appellant was also 

ordered to maintain his bond repayments.  The prejudice and personal 

stress to the appellant would also have been reduced if the 

respondent followed a procedure of criminal forfeiture in this case.  

Instead of fighting on two separate fronts (i.e. the forfeiture 

proceedings and the criminal proceedings), he would only have had to 

oppose a single set of criminal proceedings.  He would also be entitled 

to remain on the property until the criminal proceedings were finalized. 

 

66. It is submitted that in all the circumstances the forfeiture of the property in 

this case amounts to a punitive measure against an individual (with no 

wider impact) which completely duplicates the punishment of the alleged 

crimes which could be achieved in the usual way in the criminal 

proceedings (i.e. ordinary criminal proceedings).  There is no reason to 

invoke the extraordinary means in chapter 6 of POCA and there is no 

rational connection between the aims of chapter 6 of POCA and the alleged 

‘mischief’ in the current case.  There are no additional remedial aims which 

will be achieved.  On this basis alone, there is not sufficient reason to 

deprive the appellant of the property and the application of POCA in these 

circumstances amounts to an unconstitutional and arbitrary deprivation of 

property. 
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67. Furthermore, in accordance with the approach in the FNB case, in 

determining the constitutionality of the forfeiture, this Court must also 

consider the relationship between the deprivation of property and: 

 

67.1. “[T]he person whose property is affected”.117  In the current case, the 

property is also the appellant’s home; and 

 

67.2. “[T]he nature of the property as well as the extent of the 

deprivation”.118  In particular, a deprivation of land requires “a more 

compelling purpose”,119 as does a deprivation which “embraces all of 

the incidents of ownership”.120  In the current case, the respondent 

seeks to confiscate all the incidents of the appellant’s ownership of 

land.  There is no compelling justification for this extreme action in this 

case. 

 

68. In the circumstances, it is submitted that the application of chapter 6 of 

POCA in the current case amounts to an unconstitutional, arbitrary and 

unjustified deprivation of property which must be set aside. 

 

                                            
117 At par 100(c). 
118 FNB supra at par 100(d). 
119 At par 100(e). 
120 At par 100(f). 
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PROPORTIONALITY 

 

69. Related to the above, it is submitted that a constitutional application of 

chapter 6 of POCA requires an element of proportionality between the crime 

committed and the property to be forfeited.121 

 

70. The requirement of an element of proportionality between the alleged crime 

and the punishment imposed was raised in Cook Properties, but this Court 

left open whether and what standard of proportionality applies to the 

relationship between the purpose of the forfeiture and the property to be 

forfeited.122 

  

71. The Court a quo noted that the experience in the United States has 

highlighted the need “to incorporate some aspect of proportionality in 

determining whether forfeiture of the property imposes upon the owner a 

penalty grossly disproportionate to his or her offence.”123  It is not, however, 

clear what part this criterion played in the Court a quo’s subsequent 

analysis. 

 

                                            
121 Although this aspect is not explicitly required in POCA, it must, if possible, be “read down” to 
include this constitutional requirement.  See Director of Public Prosecutions: Cape of Good 
Hope v Robinson 2005 (2) BCLR 103 (CC) at par 54 and the authorities cited therein.  It was 
made clear in that case that the court’s power in this regard “is not unqualified; a court cannot 
give a meaning to the provision which it regards as consistent with the Constitution without more.  
The provision concerned must be reasonably capable of the preferred construction without undue 
strain to the language of the provision”. 
122 At par 31. 
123 Typed judgment, volume 7, page 588, par 25, lines 11-14; Prophet supra, at par 26, 915 D-E. 
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72. In the US, the concept of proportionality flows from the protection against 

“Excessive Fines” contained in the Eight Amendment to the US 

Constitution.  This was most pertinently dealt with in the case of US v 

Bajakajian 524 US 321 (1998), in which the US Supreme Court found that 

a forfeiture would violate the Excessive Fines clause if it was “grossly 

disproportional to the gravity of the defendant’s offence”.  In other words, 

“[t]he amount of the forfeiture must bear some relationship to the gravity of 

the offence that it is designed to punish.”124  

 

73. It is submitted that a similar requirement of proportionality is constitutionally 

required in South Africa for the following reasons: 

 

73.1. First, any legislation which required a court “to impose a punishment 

which is wholly lacking in proportionality to the crime … [would ] be 

inimical to the rule of law and the constitutional State”;125 

 

                                            
124 At 131-134; Cassella “The development of asset forfeiture law in the United States” in Burchell 
and Erasmus (eds) Criminal Justice in a New Society: Essays in Honour of Solly Leeman, at 
341.  The court’s finding in the Bajakajian supra case was premised on a finding that the 
forfeiture involved (being of cash which the defendant attempted to illegally remove from the 
country) was purely punitive.  It is, however, submitted that the proportionality test is not restricted 
to forfeitures of this type – but would also apply in respect of a forfeiture which also served a 
partially remedial aim.  In the previous case of Austin v US 509 US 602 (1993) at 622, it was held 
that a forfeiture which serves both remedial and punitive aims was also subject to the Excessive 
Fines clause.  See also Cole supra, at par 9(i). 
125 S v Dodo 2001 (3) SA 382 (CC) at par 26; see also the discussion by Steytler Constitutional 
Criminal Procedure (1998) at 409-411 and 427-428. 
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73.2. Secondly, “[t]he concept of proportionality goes to the heart of the 

inquiry as to whether punishment is cruel, inhuman or degrading” in 

terms of s 12(1)(e) of the Constitution;126 and 

 

73.3. Thirdly, a forfeiture which was disproportional to the crime committed 

would once again amount to an arbitrary deprivation of property.127   

 

74. In National Director of Public Prosecutions v Cole and others [2004] 3 

All SA 745 (N), it was held that proportionality was important as a bulwark 

against the possible unconstitutional applications of POCA.128  

Proportionality is determined by weighing the “impact of the forfeiture” 

against both “the severity of the crime” and legitimate objectives of POCA, 

including “the public interest in the prevention of crime”.129  

 

75. Proportionality in this sense “cannot be measured with fine legal calipers”, 

but depends largely on the facts of a particular case.130  It is submitted that 

                                            
126 It must be kept in mind that forfeiture does serve punitive interests.  Cook Properties supra, 
at par 17.  Furthermore, although s 12 of the Constitution deals primarily with attacks on a 
person’s physical integrity, the underlying and foundational concept of dignity goes further.  Using 
an individual as an instrument to ‘send a message’ would strike at his or her individuality and 
dignity in an unjustifiable manner.   
127 FNB supra, at pars 61-66 and 97-100.  Disproportionality in this sense (i.e. between the 
alleged crime and the sanction imposed) must be distinguished from the requirement in some 
cases of “proportionality” between the means and ends of the law involved.  See n 95 above. 
128 Cole supra, at par 14. 
129 Cole supra, at par 13. The last aspect, although interrelated, has been dealt with above. 
130 Cole supra, at par 15.  On its facts, the Cole case is clearly distinguishable from the current 
case.  The respondents in the Cole case were large scale producers and distributors of drugs and 
were “members of a drug-ring heavily involved in drug trafficking.”  They “earned very substantial 
amounts from their drug sales” and supplied considerable benefits to their drug dealers, including 
expensive vehicles, motorcycles, jewelry and bail money.  At par 6(ii) and (iii). See also 
Bajakajian supra, at 832, that “any judicial determination regarding the gravity of a particular 



 37

courts are well suited to determine the seriousness of crimes and the 

appropriate of a particular punishment. 

 

76. As dealt with above, the forfeiture sought in the current case can only be 

based on the assertion that the property was an instrument in the 

production of 1-phenyl-2-propanone,131 which was manufactured by the 

appellant with the intention of synthesizing methamphetamine.  No 

evidence is provided as to the quantity of 1-phenyl-2-propanone actually 

manufactured by the appellant.  To the extent that any offence of 

manufacturing has been proven (which the appellant disputes), it is 

submitted that the evidence points to a relatively minor crime.  The 

evidence pointing to the illegal possession of any components of 

methamphetamine is similarly limited. 

  

77. By comparison, the sanction imposed is particularly harsh in that the 

respondent not only seeks the forfeiture of a significant asset, but also the 

appellant’s home.132 

 
                                                                                                                                  
criminal offence will be inherently imprecise.”  In that case, the forfeiture of $357 144.00 for a 
crime which was “merely a reporting offence” was found to be disproportionate. 
131 It must be noted that the allegation is not that the appellant manufactured methamphetamine, 
but only that he manufactured 1-phenyl-2-propanone with the intention to synthesise 
methamphetamine. No drugs were found on the property on this occasion or during a previous 
search.  The appellant has never been found to be in possession of drugs. 
132 As to the importance of ensuring fairness in the legal process before taking away a person’s 
house, see Jaftha v Schoeman and Others; Van Rooyen v Stoltz and others 2005 (1) BCLR 
78 (CC).  The severity of such a punishment was also recognized in Cole supra, at par 14 - 
although the court there also noted that forfeiture orders will almost always visit hardship upon 
the respondents, and that this did not in itself make such an order unconstitutional. While it is 
accepted that a person’s home cannot be completely protected from forfeiture, it is submitted that 
this fact must be a “finger on the scales”. 
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78. Furthermore, it is submitted that the principle of proportionality requires that 

all the sanctions arising from particular conduct must be viewed in totality. 

133  In other words, the proposed forfeiture must be viewed together with 

any criminal sanction.134 

 

79. This is complicated in a case (such as the current case) in which a parallel 

criminal prosecution has not been finalized.  It is submitted that in these 

cases courts should adopt a cautious approach, or stated colloquially they 

should err even further on the side of the person whose property is sought 

to be forfeited.135 

 

80. In any event, it is submitted that in all the circumstances the forfeiture of the 

appellant’s home is completely out of proportion to the crime which he 

allegedly committed.  Accordingly, it is submitted that the facts of this case 

fail to satisfy any sense of proportionality between the crime allegedly 

committed by the appellant using the property as an instrumentality and the 

forfeiture of the his home. 

 
                                            
133 Louise Moreland “Justice In Jeopardy? The Relationship Between Sentencing and 
Confiscation Orders Under the Proceeds of Crime Act 1991” (2000) Victoria University of 
Wellington Law Review 29, quoting Solicitor General v Saunders (1995) 2 HRNZ 24 (HC); 
and the Western Australian case of R v Rintel (1990) 3 WAR 527 (SC of WA) at 532, which 
states that “there must be proportionality between the totality of the final outcome and the gravity 
of the offence”.  A similar outcome was required in England under s 34(1A)(a) and (b) of the 
Powers of Criminal Courts Act of 1973. 
134 Forfeiture, as seen above, was introduced to deal with criminal activity untouched by the usual 
criminal process.  However, if it is used in conjunction with criminal proceedings, the two 
processes must not duplicate each other. 
135 While the respondent may be correct in its argument that chapter 6 of POCA entitles it to bring 
forfeiture proceedings before the completion of criminal proceedings, its decision to do so is not 
free from consequences.  It too is faced with a hard choice. 
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CONCLUSION 

 

81. In the circumstances, it is submitted that the appeal should be upheld with 

the costs of two counsel and the order in the High Court should be replaced 

with one dismissing the forfeiture application. 
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