
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 

Case No: CCT 56/05 
(SCA Case No: 502/04) 

(CPD Case No: 5926/01) 
In the matter between: 
 
SIMON PROPHET             Applicant 
 
and 
 
NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS     Respondent 
 
In Re:  
ERF 14241, CAPE TOWN, SITUATE AT 
54 BALFOUR STREET, WOODSTOCK 
 
 
 

RESPONDENT’S ANSWER TO 
THE APPLICATION FOR LEAVE TO APPEAL 

 
 
 

I, the undersigned, 

 

ADRIAN CARL MOPP 

 

make the following statement under oath. 

 

INTRODUCTION 

 

1. I am an adult male Deputy Director of Public Prosecutions of the Republic 

of South Africa, duly appointed as such in terms of section 15 of the 

National Prosecuting Authority Act, Act 32 of 1998. 
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2. I have personal knowledge of the facts to which I depose in this affidavit 

unless stated otherwise or the contrary appears from the context. 

 

3. I am duly authorised by the National Director of Public Prosecutions (‘the 

NDPP’), the respondent in this matter, to act in all proceedings brought 

pursuant to, arising from and in connection with the provisions of the 

Prevention of Organised Crime Act, 121 of 1998 (‘the POCA’), and to take 

all such steps as may be necessary to give effect to the POCA. 

 

4. I make this affidavit to oppose the application of the applicant (‘Prophet’) 

for leave to appeal to this Court against the order of the Supreme Court of 

Appeal (‘SCA’) in case 502/04 dated 29 September 2005.  The SCA 

dismissed an appeal by Prophet against a forfeiture order made by the Cape 

High Court in case 5926/01 in terms of section 50(1)(a) of the POCA.  The 

Cape High Court held and the SCA confirmed that Prophet’s house was an 

instrumentality of the offence of drug manufacturing. 

 

5. The NDPP abides the decision of the Constitutional Court in Prophet’s 

application for condonation of the late delivery of his application for leave 

to appeal. 

 

6. The scheme of this affidavit is as follows: 

 

6.1. First, I make the point that Prophet’s main ground of appeal was not 

raised in his founding papers in the Cape High Court, was not raised 

as a ground of appeal in his application for leave to appeal in the 

Cape High Court, was not raised as a ground of appeal in his 

founding affidavit in his application in the SCA for leave to appeal 
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to that Court and was not raised or argued in his counsels’ heads of 

argument or oral argument in the SCA; 

 

6.2. Secondly, I deal as briefly as possible with those parts of Prophet’s 

notice of application for leave to appeal to this Court which cannot 

simply be rejected on the basis of the judgments of the SCA.  The 

NDPP respectfully submits that the judgment of His Lordship Mr 

Justice Mpati, the Deputy President of the SCA, for the plurality, 

disposes of many of Prophet’s ancillary points. 

 

PROPHET’S MAIN GROUND OF APPEAL 

 

7. In paragraph 1 of Prophet’s notice of application for leave to appeal to this 

Court (‘the notice’), under the headings ‘THE CONSTITUTIONAL 

MATTERS RAISED IN THE CASE’ and ‘The Constitutional validity 

of Chapter 6’ (which the remainder of the notice suggests is a reference to 

Chapter 6 of the POCA), Prophet says: 

 

‘Whether or not the whole of Chapter 6 is constitutionally valid, 

alternatively whether individual sections thereof or some of the 

sections, either read alone or read together, whether by operation, 

enforcement or enactment thereof are constitutionally valid’. 

 

(Notwithstanding the alternative to the attack on the whole of Chapter 6 of 

the POCA, in the remainder of the notice Prophet does not refer to the 

specific sections of Chapter 6 of the POCA which he now impugns.) 

 

8. In paragraph 2 of the notice, under the heading ‘The rights in issue’, 

Prophet says: 
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‘Whether or not the aforementioned sections violates the Appellant’s 

rights to dignity, privacy, a fair trial, the right to be presumed innocent 

until proven guilty, the right to silence and the right not to be 

arbitrarily deprived of property’. 

 

9. In the remainder of paragraph 2 of the notice, under the headings ‘The 

right to privacy’, ‘The right to dignity’, ‘The right to a fair trial and 

the right to remain silent’, ‘The right to be presumed innocent’ and 

‘The right not to be arbitrarily deprived of property’, Prophet describes, 

in general terms, his constitutional attacks on Chapter 6 of the POCA.  

Later in the notice, in an eclectic manner, Prophet elaborates on or 

reiterates his constitutional attacks and raises certain other grounds of 

appeal. 

 

10. The notice concludes with the following prayers for substantive relief: 

 

‘1. Declaring that the forfeiture of the Appellants property by the 

Respondent was not constitutionally defensible and is therefore 

set aside; 

2. Declaring that the operation of the provisions of the POC Act in 

respect of the forfeiture of the Appellant’s property was not 

constitutionally justifiable. 

3. Declaring that the whole of Chapter 6, alternatively certain 

sections thereof are not constitutionally valid’. 

 

11. Prophet’s attacks on the whole of Chapter 6 of the POCA or on some of its 

provisions were not raised in his main answering affidavit in the forfeiture 

proceedings in the Cape High Court dated 14 January 2002 or in his 



 5

supplementary answering affidavit in those proceedings dated 4 February 

2003. 

 

11.1. I attach, marked ‘A’, a copy of the first five pages of Prophet’s 67-

page main answering affidavit.  Those pages include, in paragraph 5 

and its sub-paragraphs, an outline of Prophet’s answer to the 

forfeiture application.  Only three of the sub-paragraphs contain 

constitutional points, namely sub-paragraphs 5.3, 5.7 and the 

alternative ground in sub-paragraph 5.10.  None of those sub-

paragraphs and none of the parts of the remainder of Prophet’s 

answer to which those sub-paragraphs relate, comprised or included 

an attack on any of the provisions of Chapter 6 of the POCA, let 

alone the whole of Chapter 6 of the POCA.  Prophet’s constitutional 

complaints concerned the NDPP’s use of Chapter 6 of the POCA 

instead of Chapter 5 (sub-paragraph 5.3), the validity of the warrant 

authorising the search of his property and hence the ensuing search 

and the admissibility of the evidence it yielded (sub-paragraph 5.7) 

and the proportionality of the forfeiture of his house if the Court 

were to hold that a small sample of a substance useful for the 

manufacture of drugs was found at the property (the alternative 

ground in sub-paragraph 5.10).  Prophet’s prayer at the end of his 

answer was simply that the forfeiture application be dismissed with 

costs, i.e. there was no prayer that any part of the POCA be declared 

unconstitutional and invalid. 

 

11.2. I attach, marked ‘B’, a copy of Prophet’s supplementary answering 

affidavit dated 4 February 2004, which included a request that the 

Cape High Court stay the forfeiture proceedings pending the 

finalisation of the criminal proceedings against him and his two co-
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accused, Daniels and Hiebner.  In support of that request Prophet 

said, amongst other things, that an adverse finding by the High Court 

could impact on his presumption of innocence in the criminal 

proceedings (paragraphs 31 and 32).  In that affidavit Prophet also 

says that it was never intended that the POCA should be used in 

cases such as his (paragraphs 20 to 27).  Prophet concluded that 

affidavit as follows: 

 

‘Lastly I will submit that the Applicant in deposing to the 

various affidavit inadvertently describes the type of mischief 

which this legislation seeks to combat.  The international trend 

in combating organised crime most certainly has a good 

purpose.  However, when legislation that is essentially 

draconian, aimed at syndicates begins to be used against 

individual persons, charged with once off offences the Court 

needs to step in.  It is suggested that if this legislation is not 

constantly checked and monitored it might well became abused 

or used as a political tool’. 

 

12. Prophet’s attacks on the whole of Chapter 6 of the POCA or on some of its 

provisions were not raised in his application in the Cape High Court for 

leave to appeal dated 12 June 2003 against the judgment and order of His 

Lordship Mr Justice N C Erasmus dated 22 May 2003 declaring his house 

forfeit to the State.  I attach, marked ‘C’, a copy of that application for 

leave to appeal.  Grounds 2 and 6 are the only grounds of appeal with 

constitutional elements.  Ground 2 deals with Erasmus J’s rejection of 

Prophet’s application for a stay pending the finalisation of the criminal 

proceedings.  Ground 6 deals with the constitutionality of the search of 

Prophet’s house. 
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13. Prophet’s attacks on the whole of Chapter 6 of the POCA or on some of its 

provisions were not raised in his founding affidavit in his application to the 

SCA for leave to appeal to it (leave having been refused by N C Erasmus J) 

dated 2 March 2004, a copy of which is attached marked ‘D’, or in his 

replying affidavit in that application, a copy of which is attached marked 

‘E’. 

 

13.1. In annexure ‘D’ Prophet said that he stood by the grounds of appeal 

in his notice of appeal, and then added the following: ‘I also state 

that for the Respondent to have taken my property without any 

compensation and without me having been convicted of any 

crime, is a violation of my rights as set out in the Bill of Rights’. 

 

13.2. In his notice of application for leave to appeal to this Court, Prophet 

incorrectly says that the attacks on the POCA which he now raises 

were raised in annexure ‘E’, which instead consisted of a series of 

attacks, many constitutionally based (sections 25 and 35 of the Bill 

of Rights feature prominently) and many strident (to say the least), 

on the NDPP’s decision to bring the forfeiture application and N C 

Erasmus J’s decision to grant the forfeiture order. 

 

14. Prophet’s ensuing notice of appeal (leave having been granted by the SCA) 

dated 13 October 2004, a copy of which is attached marked ‘F’, simply 

says that the order sought was the substitution of the order of the Cape High 

Court with an order dismissing the application with costs. 

 

15. Finally, Prophet’s attacks on the whole of Chapter 6 of the POCA or on 

some of its provisions were not raised in his counsels’ heads of argument or 
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oral argument in the appeal in the SCA, a copy of which is attached marked 

‘G’.  As is apparent, his counsel also did not persist with the attack on the 

validity of the warrant authorising the search of his property and the 

admissibility of the evidence yielded by the ensuing search.  Moreover, as 

appears from paragraph 60 of annexure ‘G’, Prophet’s counsel ‘accepted 

that on an objective analysis POCA passes constitutional muster’.  The 

main constitutional point raised by Prophet’s counsel was that in the 

circumstances of this case the forfeiture of Prophet’s property would 

infringe section 25(1) of the Constitution.  The two judgments of the SCA 

dealt extensively with that argument, but both concluded that the High 

Court’s forfeiture order was warranted. 

(In this regard I point out that shortly after the SCA judgment was handed 

down, His Lordship Mr Justice Ponnan corrected his judgment by adding, 

as paragraph 48, a paragraph in the following terms: ‘For the rest I agree 

with Mpati DP’.  I respectfully refer to the corrected judgment at 

http://wwwserver.law.wits.ac.za/sca/files/prophet/prophet.pdf.) 

 

16. I submit that Prophet should not be permitted to mount wide-ranging and 

far-reaching constitutional attacks on provisions of the POCA for the first 

time in the present application for leave to appeal to this Court.  The 

raising, at this late stage, of entirely new constitutional attacks on the 

provisions of an Act of Parliament hitherto accepted as being constitutional 

and valid in these proceedings, is contrary to the interests of justice.  The 

Minister of Justice was not joined as a party and neither the Minister nor 

the NDPP has ever had the opportunity of adducing evidence in 

justification of any infringements by provisions of the POCA of provisions 

of the Bill of Rights, evidence which may prove vital to the outcome of the 

attacks.  In addition, this Court has been deprived of the benefit of 

judgments dealing with the attacks by the Cape High Court and the SCA.  
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The litigants have also been disadvantaged because they have not had the 

opportunity of reconsidering or refining their respective arguments in the 

light of the prior judgments, which in turn impacts negatively on this 

Court’s ability to determine the matter properly.  In effect, Prophet asks that 

this Court be the court of first and last instance on the attacks. 

 

PROPHET’S ANCILLARY POINTS 

 

17. In the notice, under the headings ‘The right to dignity’ and ‘The right not 

to be arbitrarily deprived of property’, and elsewhere, Prophet refers to 

the fact that in the criminal proceedings he was eventually acquitted.  

Section 50(4) of the POCA, however, provides, amongst other things, that 

the validity of a forfeiture order is not affected by the outcome of criminal 

proceedings in respect of an offence with which the property concerned is 

in some way associated.  Presumably for this reason, in Prophet’s heads of 

argument in the SCA, Prophet accepted ‘the invocation of chapter 6 of 

POCA is not contingent upon a conviction or even a criminal charge’; 

he argued however that ‘in a case where there are criminal charges 

dealing with the same facts, chapter 6 of POCA should only be invoked 

in the narrowest of circumstances’ (paragraph 3.2 of annexure ‘G’).  

During the course of Prophet’s lead counsel’s oral address to the SCA, he 

mentioned that Prophet had been acquitted.  In response, during the 

NDPP’s senior counsel’s oral address to the SCA he made the point that the 

acquittal was due to a technicality, namely the presiding magistrate had 

earlier ruled that the search warrant was invalid and, consequently, that the 

ensuing search and seizure was invalid and any evidence thus obtained was 

inadmissible.  Prophet’s counsel’s argument and his acquittal were referred 

to by Mpati DP at paragraph 32 of his judgment. 
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18. In the notice, under the heading ‘The right to privacy’, and elsewhere, 

Prophet contends that the ‘search and seizure’ conducted at his house was 

unconstitutional.  As indicated in paragraph 15 above, in their argument to 

the SCA Prophet’s counsel did not persist with the attack on the validity of 

the warrant authorising the search of his property and the admissibility of 

the evidence yielded by the ensuing search, despite this having been raised 

as a ground of appeal in Prophet’s applications for leave to appeal both in 

the Cape High Court and the SCA.  Having abandoned this ground of 

appeal in the SCA, Prophet cannot now raise it as a ground of appeal to this 

Court against the decision of the SCA.  As regards the ‘merits’ of Prophet’s 

attack on the search warrant, for the present suffice it to say that in the 

affidavits filed of record the NDPP dealt fully with Prophet’s contention 

that the search warrant was invalid.  In addition, the NDPP contends (in the 

alternative) that the admission of the evidence obtained during the search of 

Prophet’s house was fair and was not detrimental to the administration of 

justice. 

 

19. In the notice, under the heading ‘The right to a fair trial and the right to 

remain silent’, and elsewhere, Prophet contends that those rights were 

infringed by his ‘duty, in order successfully to oppose the granting of 

[the] forfeiture order, to disclose information which is the subject of 

evidence which could be led at the criminal trial’.  However, Prophet 

was not under any legal duty to testify himself or adduce any other 

evidence in the forfeiture proceedings.  What in fact happened was that he 

chose to deliver a comprehensive answering affidavit in the forfeiture 

proceedings in which he dealt (albeit unpersuasively) with the facts asserted 

by the NDPP.  Even in cases where an accused is legally compelled to 

incriminate himself in civil proceedings before the State has produced its 

evidence in the related criminal proceedings, which is not the case here, the 
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remedy, if one were required, would be to order that the relevant element of 

compulsion not be implemented.  There may in any event be no need for a 

remedy because if the accused suffers any infringement of his right against 

self-incrimination, he or she can rely on section 35(5) of the Constitution in 

the criminal trial. 

 

20. In the notice, under the heading ‘The right to be presumed innocent’, and 

elsewhere, Prophet contends that if the owner of the property is charged 

with a related offence the owner’s right to be presumed innocent is 

infringed by the ‘pre-determination’, in the forfeiture proceedings, of ‘the 

guilt of the owner’.  This contention is incorrect.  From the perspective of 

the magistrate or judge presiding in the criminal trial, the findings of the 

court dealing with a forfeiture application under the POCA will be 

irrelevant because they amount to an opinion on a matter which the 

magistrate or judge in the criminal trial himself or herself has to decide.  In 

any event, the standard of proof applicable in the forfeiture proceedings 

(the balance of probabilities) is lower than that in the criminal trial (proof 

beyond reasonable doubt). 

 

21. In the notice, under the heading ‘Supplementary information’, Prophet 

gives an incomplete and, in some instances, misleading account of what he 

describes as the ‘common cause’ facts.  I respectfully refer to the facts set 

out in the judgment of Mpati DP, as well as to paragraphs 3 to 18 of the 

NDPP’s heads of argument in the SCA, a copy of which is annexed marked 

‘H’. 
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CONCLUSION 

 

22. In the premises, I pray that this application be dismissed with costs, 

including the costs of two counsel. 

 

 

______________________ 

ADRIAN CARL MOPP 

 

I certify that the Deponent acknowledge to me that he knows and understands the 

contents of this declaration; has no objection to taking the prescribed oath and 

considers the prescribed oath to be binding on his conscience. The Deponent 

thereafter uttered the words: ‘I swear that the contents of this declaration are true, 

so help me God’. 

The Deponent signed this declaration in my presence at CAPE TOWN on the 

_____day of NOVEMBER 2005. 

 

 

___________________________ 

Commissioner of Oaths 


