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The applicant seeks an order declaring that the immovable property (the 

property is described) vests, alternatively revests, in himself. There is 

also a second prayer in which he asks for an order authorising the 

Registrar of Deeds in Pretoria to remove an interdict, caveat no. 

126579/2000. 

This matter comes before me as one of a number of matters on a 

crowded opposed motion roll. I would have preferred more time to 

formulate my judgment, but have decided to give this judgement 
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immediately after hearing argument and whilst the submissions made on 

behalf of the parties are still fresh in my mind. 

In the application itself the applicant sets out that prior to the 

sequestration of his estate on 5 October 1990 he was the registered 

owner of certain immovable property, being the remainder of Portion 53 

of the Farm Bultfontein registration division IQ Gauteng, and the property 

is then further described. A copy of the deed of transfer is annexed to the 

founding affidavit. 

The deponent states that he was rehabilitated by the effluxion of 

time in terms of the provisions of section 127A of the Insolvency Act 

(“the Act”) on 5 October 2000. He further points out that the property 

was not realised during the 10 year period of the sequestration or 

subsequently and the property remains registered in his name. He says 

that at the time of his rehabilitation on 5 October 2000 no caveat 

preventing the sale of the property had been entered against it by the 

Registrar. He points out in his affidavit that subsequently, on 20 

November 2000, the Master of the High Court and the trustees caused an 

interdict caveat to be entered by the Registrar against the property. 

The applicant consequently instituted motion proceedings - he 

brought a caveat application that came before Claassen J in September 

2002. The judgment of Claassen J is annexed to the application. The 

deponent, that is the applicant, then sets out his interpretation of the 

judgment of Claassen J and states in his affidavit that at the time of his 

rehabilitation in October 2000 a number of claims had been proved 

against his former estate and that the proved claims totalled nearly R1,4 

million. He explains that some of the creditors have withdrawn their 
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proved claims, in particular Standard Bank of South Africa and his 

mother, Mrs R M E Wallach. Letters substantiating this submission have 

been attached to the papers. If there are further, what he calls 

“remaining proved claims, if any”, he sets them out; reflecting a total 

value of R98 632. His former estate received the sum of R680 000, being 

the proceeds of a prior insurance claim. The deponent refers to a decision 

of the Constitutional Court (in regard to prior litigation in which he was 

involved) and he makes the submission in his affidavit, which was 

repeated in his submissions before me, that: 

“Upon my statutory rehabilitation I acquired a right to the surplus 

of my former estate. As set out hereinabove such surplus includes 

the property and such part of the insurance monies with interest 

as may not be required for the payment of the remaining proved 

creditors, if any, and the statutory costs of the sequestration.” 

And then he goes on to say, and I quote from his founding affidavit: 

“In the circumstances, following the decision of the Constitutional 

Court which made the judgment of the Honourable Mr Justice 

Claassen final, there being no further claims by proved creditors 

against the property, I now approach this Honourable Court for an 

order in the following terms”, 

and he then sets out the terms of the order sought in the Notice of 

Motion. 

This is not the only application before me. I also have before me 

an application to join, in this application, the trustees in the sequestrated 

estate of the applicant. Also before me is an application for condonation 
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for the late filing of the application to join. I have heard argument on all 

three applications. 

As far as the application for condonation is concerned, the papers 

tell me why the joinder application was served late. It appears that it was 

served some three or four days late. The applicant was advised in writing 

that the application was out of time. The applicant was asked whether he 

intended opposing an application for condonation. The applicant has 

opposed the application for condonation and the application for 

condonation was accordingly served and filed and is before me, together 

with the joinder application. 

The joinder application sets out the fact that Claassen J considered 

the previous application to which reference is made in the founding 

affidavit, and it is stated therein that in the view of the trustees, they are 

entitled to be joined in this application. The affidavit is deposed to by 

their attorney and states that it is the view of the trustees that the 

questions raised in this application are res judicata; Claassen J having 

considered the relevant aspects in his judgment. I am asked in that 

application, in the event of me being against the applicants in the joinder 

application, to afford them time to file affidavits dealing with the main 

application; that is the present applicant’s application. 

I have had regard to the detailed submissions made to me by both 

the applicant and Mr Friedman on behalf of the trustees, being the 

applicants in the joinder application, and in the event of them being 

joined, effectively the respondents in the main application. 

It is my view that condonation should be granted for the late filing 

and service of the joinder application. The affidavit filed in support of the 
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condonation application points out that counsel was briefed to settle the 

papers in the application and counsel was not aware of the urgency of the 

matter. In any event, in my view there is no prejudice to the present 

applicant as a result of the filing and service of that application being 

some three to four days late. 

As far as the joinder application is concerned, it is my view that 

the trustees clearly have a direct and substantial interest in the outcome 

of the main application. I grant both the applications for condonation and 

the joinder application brought by the trustees, they being the first and 

second applicants in the joinder application. 

What remains to be considered is what the position is in regard to 

the main application. Mr Wallach, when the matter was called yesterday, 

raised as a point in Iimine the question of the authority of the trustees to 

bring these applications, the condonation application and the joinder 

application. Presumably he also opposed the main application. Although 

he did not state this in so many words, it is implicit in the submissions 

made by him in this regard that he, as applicant, was contesting the 

authority of the trustees to bring these two applications. 

During the course of the debate in regard to the point in Iimine 

regarding the authority of the trustees, it emerged that Mr Friedman was 

taken by surprise; he not having been given notice of the intention of the 

applicant to raise the point in Iimine. 

It is apparent from the papers in this application that there has 

been previous litigation between the parties in this application, that being 

the applicant himself and the trustees. In particular, there was an 

application which was brought before Claassen J in which there were two 
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other parties, viz the Registrar of Deeds in Pretoria and the Master of the 

High Court. When confronted with this and in response to questions from 

the bench, Mr Friedman produced a document referring to a meeting of 

creditors in the sequestrated estate of the present applicant to be held on 

23 January 1998 before a Magistrate in Krugersdorp. It contains the 

notice given by the trustees in regard to that meeting, which reads as 

follows: 

“Notice is hereby given that a general meeting of creditors in the 

above estate will be held before the magistrate, Krugersdorp on 

Friday, 23 January 1998, at 09:30 for the purposes of considering 

and if at all fit, adopting the following resolutions with or without 

qualifications: 

1. That the resolutions numbered from I to 19 passed at the 

second meeting of creditors held on 12 July 1991 be and is 

hereby confirmed. 

2. That the joint trustees be and are hereby authorised to take 

such steps as they in their discretion consider necessary to 

have the insolvent and his mother Mrs R M E Wallach 

evicted from the immovable property of the insolvent and 

that all costs arising therefrom to be costs in the 

sequestration. 

3. That the joint trustees be and are hereby authorised to sell 

the insolvent’s immovable property (and then it is 

described) and that they are appointed to conduct the 

auction.” 
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Annexed to that as well is the minute (kept by the presiding officer) of 

what transpired at the meeting and the voting that took place at the 

meeting. 

Mr Friedman’s submission, as I understand it, is that this is all part 

of the same process and that it is clear that the trustees are empowered 

to bring the present application, specifically also with regard to the 

situation as it was when, amongst others, the application before Claassen 

J was considered between the parties in question. 

On enquiry from the bench it transpired that the applicant and Mr 

Friedman were both present at the meeting to which I have just made 

reference when the resolution to which I have referred was passed, in 

particular paragraph I of the resolution referred to in the notice. 

In my view it is clear from what I have before me in the papers 

that neither Mr Friedman’s authority to depose to the affidavits in support 

of these applications, nor the authority of the trustees to authorise him to 

bring the application have been validly challenged and in my view I 

should not find that there is no authority for the present applications to 

be brought. 

As far as the main application itself is concerned, the approach 

adopted by Mr Friedman on behalf of the trustees is that the matters 

which the applicant is asking the court to decide in this application, have 

already been decided and that the doctrine of res judicata is applicable. 

Mr Friedman points specifically to the judgment of Claassen J and what is 

stated therein. On the other hand, the applicant sought to distinguish 

that judgment and persuade me that he is not relying on that judgment. 

He made it clear that he felt that he was bound by that judgment. As he 
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understood the position that judgment had been, as it were, confirmed 

by the Constitutional Court in applications he had brought unsuccessfully 

for direct access to the Constitutional Court and in the judgment of the 

Constitutional Court reference is made to the judgment of Claassen J as 

well as to a judgment of Spilg AJ in regard to previous litigation in which 

the applicant was involved. 

However that may be, the applicant submits that there are new 

and distinguishing facts that have arisen and that the present application 

is such that the applicant is entitled to the relief presently sought without 

him having to rely on the judgment of Claassen J and despite what has 

been set out in the judgment of Claassen J. 

In the judgment of Claassen J, which was handed down on 15 

November 2002, the parties were the present applicant, the Registrar of 

Deeds Pretoria as first respondent, the Master of the High Court as the 

second respondent and the trustees cited as the third and fourth 

respondents in that application. The trustees, who were third and fourth 

respondents in that application, are the applicants for joinder in the 

present application. In the application before Claassen J the present 

applicant sought an order directing the Registrar of Deeds to withdraw 

the interdict caveat against the immovable property. As appears from the 

judgment of Claassen J, the applicant’s case in that application was 

briefly that, in view of the automatic rehabilitation without the 

intervention of the court in terms of section 127A, his rehabilitation was 

unconditional and not subject to the discretion of the court and final in its 

effect. According to the judgment the applicant further alleges that he 

therefore acquired a vested right to all property of his estate not required 

for the purposes of distribution after 5 October 2000. The crux of the 
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applicant’s case in that application was therefore that, upon automatic 

rehabilitation due to the effluxion of time pursuant to the provisions of 

section 127A, the immovable property which was not required for the 

purposes of distribution automatically vested in him. That statement was 

denied in the application before Claassen J by the second, third and 

fourth respondents in that application. 

In the course of that judgment, Claassen J considered the 

interpretation and effect of section 127A of the Insolvency Act. As was 

pointed out by the learned judge in his judgment, the applicant’s 

contention was that section 127A in effect re-vests in him the property 

which had not yet been distributed because there were sufficient liquid 

monies in the estate available is pay the claims proved against the 

estate. The learned judge then further states that, in his view, on a 

proper interpretation, the purpose of section 127A of the Act is merely to 

set up a procedure for any interested person desiring to object to the 

automatic rehabilitation, by effluxion of time, of an insolvent estate. He 

further found that it does not, as the applicant would have the section 

interpreted in that case, impose a duty upon interested persons to 

employ the statutory procedure of section 127A in order to prevent the 

re-investment of the property. 

The learned judge then went on to consider the effect of the 

provisions of sections 124(3) and 129(2) of the Act. He pointed out that 

section 124(3) deals with the situation where an insolvent may apply for 

rehabilitation within six months after his or her sequestration on the basis 

that no claims have been proved against the estate, provided certain 

other provisions had been complied with. The learned judge found that if 
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it was the intention of the Legislator for section 127A to have a similar 

effect of re-investment of the property into the name of the insolvent, 

then obviously the Legislator would have done so expressly. The learned 

judge also referred to section 25(1) which provides that the estate of an 

insolvent shall remain vested in the trustee until the insolvent is re-

vested therewith pursuant to composition as provided for in section 119, 

or until the rehabilitation of the insolvent in terms of section 127A; 

provided that subject to the provisions of subsection (3) any property 

which immediately before the rehabilitation has vested in the trustee 

shall remain vested in him after the rehabilitation for the purposes of real 

isation and distribution. The learned judge than pointed out that the 

proviso in section 25(1) expressly states that such property will remain 

vested in the trustees for realisation and distribution. He refers to the 

interpretation of the section by the learned author Meskin in Insolvency 

Law (pages 14-1 Issue 12) and quotes the following: 

“Effects in general of rehabilitation 

Independently of a composition providing otherwise, rehabilitation 

does not operate save in one case, to re-invest the insolvent with 

his estate. The effect of the relevant provisions in this regard, it is 

submitted, is this: a composition providing otherwise, and the said 

exceptional case apart, of property vesting in the trustees as at 

the date of sequestration and property vesting in this during 

sequestration, and unrealised as at the date of rehabilitation, 

remains vested in him notwithstanding rehabilitation for the 

purpose of realisation and distribution. If, however, the 

circumstances warrant such, the Court may make an order for the 
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re-investment of any such property in the insolvent, ie in the 

exercise of its discretion under section 127(2) of the Insolvency 

Act.” 

And then the learned Judge quotes further from what the learned author 

has to say: 

“It is submitted that the effects of this automatic rehabilitation are 

no different from those of rehabilitation by the Court. Accordingly, 

where an insolvent seeks to establish a situation that he is to be 

re-invested with the property otherwise vested in his trustee it is 

submitted that he is bound to apply to the Court for such relief and 

must give the requisite notice in this regard.” 

The learned judge also deals with the provisions of section 124(3) as 

discussed in the work of Meskin and comes to the conclusion that the 

interpretation that the applicant sought to place on the effect of 127A in 

that application is untenable in law. The learned judge points out that 

section 129(3)(c) expressly states the right of the trustees or creditors to 

any part of the insolvent’s estate which is vested in him, but which has 

not yet been distributed by the trustee, shall not be affected by his 

rehabilitation. 

In my view the judgment by Claassen J is in point and binds me. 

For the applicant to be entitled to the relief sought in this application, the 

provisions of the Insolvency Act to which I have referred would be 

applicable. As a consequence of me being bound by the judgment of 

Claassen J, and if I am not of the view that it is clearly wrong, then the 

application cannot succeed. It has not been suggested that the judgment 

of Claassen J is wrong or was clearly wrong, and I am in respectful 
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agreement with the judgment. It may well be, as submitted by Mr 

Friedman on behalf of the respondents, that the matter is res judicata. In 

my view there is much merit in that submission. The same parties are 

before the court in that the trustees were party to the application before 

Claassen J, as was the applicant, and the interpretation of the relevant 

section of the Insolvency Act were at issue in that application. However, 

it is not necessary for me to make a finding in this regard because of the 

view which I formed in regard to the basis of this application. 

In my opinion the opposition to the application for condonation 

was not such as to be termed unreasonable. 

I accordingly make the following order: 

1. The late service and filing of the application of the first and second 

applicants’ (that is to say the applicants in the application to 

intervene, the trustees) to intervene in the present applicant’s ex 

parte application is condoned. 

2. The applicants’ in the application to intervene (ie the trustees, 

Mervyn Israel Swartz and Michael Leo de Villiers) are granted 

leave to intervene in the present ex parte application of the 

applicant, Mr Peter Siegwart Wallach. 

3. The ex parte application, ie the main application, is dismissed. 

4. No order as to costs is made in regard to the application for 

condonation. 
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5. The applicant in the main application, ie Peter Siegwart Wallach, is 

ordered to pay the costs of the application to intervene as also the 

costs of the main application. 

 

                                                                
 

                A.P. JOUBERT, Acting Judge 
 


