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CLAASSEN, J: The applicant in this application appears in person. It 

is common cause that his estate was sequestrated on 5 October 1990 

and that his rehabilitation occurred by affluxion of time pursuant to 

the provisions of section 127A of the Insolvency Act, 24 of 1936 

("the Act"). He approaches this court for the following relief: 
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" 1 .      Directing the first respondent to withdraw the interdict 

caveat number 1126579/2000 noted on 20 November 

2000 against the immovable property, being the 

Remaining Extent of Portion 53 of the Farm Bultfontein 

533, Registration Division JQ Gauteng and held by the 

applicant under deed of transfer number T35890/87. 

3.       That the costs of this application be the costs of the 

second, third and fourth respondents." 

The first respondent is the Registrar of Deeds, Pretoria, and 

does not oppose the relief sought but abides the decision of the court. 

The second respondent is the Master of the High Court. The third and 

fourth respondents are the Trustees in the former sequestrated estate 

of the applicant. 

The applicant's case is briefly that in view of the automatic 

rehabilitation (without the intervention of the court) in terms of section 

1 27A, his rehabilitation was therefore unconditional and not subject 

to the discretion of the court, and final in its effect. He alleges that he 

therefore acquired a vested right to all property of his estate not 

required for the purposes of distribution after 5 October 2000. In 

paragraph 10 of the founding affidavit the following is stated: 

"While the property formed part of the property of my estate 

prior to 5 October 2000, after my rehabilitation on 5 October 

2000 the  property was  not  required  for the purposes of 

distribution, and automatically revested in me."  

That is the crux of the applicant's case, i.e. that upon the 
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automatic rehabilitation due to the affluxion of time pursuant to the 

provisions of section 127A the immovable property which was not 

required for the purposes of distribution automatically revested in him. 

That statement, however, is vehemently denied by the second, third 

and fourth respondents. 

The applicant purports to set out that there are moneys 

available and in the possession of the trustees, i.e. the third and 

fourth respondents, in excess of the proved claims. That is also denied 

by the respondents. 

It is further common cause that after his rehabilitation as 

aforesaid, on 5 October 2000, a further interdict caveat, referred to 

in the notice of motion, was registered on 20 November 2000, in the 

following terms: 

"Within property still vests in trustees of the insolvent estate of 

P S Wallach and may only be dealt with by such trustees — See 

attached letter." 

The "attached letter" is a reference to a letter dated 18 October 

2000, addressed to the Registrar of Deeds, wherein such registrar is 

requested to register the caveat against the immovable property 

pursuant to the provisions of section 25(1) and 129(3)(c) of the 

Insolvency Act. 

The.respondents also rely upon a letter, dated 6 November 

2000, from Mr Lategan the Acting Deputy Master of the High Court, 

wherein reference is made to a letter dated 31 October 2000 from the 

state attorney, and wherein the second respondent states: 

"2.     I offer you no objection to the caveat against the transfer 
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of the immovable property, being Remaining Extent 

Portion 53 of the Farm Bultfontein, 533 JQ Gauteng, held 

under deed of transfer by the insolvent deed of transfer 

number T35890/87." 

Pursuant to this a letter dated 10 November 2000 was written 

by the attorneys acting on behalf of the third and the fourth 

respondents, addressed to the first respondent, confirming that the 

caveat had been noted pending the distribution of the estate by the 

trustees. 

It is further common cause that the third and fourth respondents 

had not yet prepared and submitted a final liquidation and distribution 

account. They allege that their inability to do so resulted from the 

extensive litigation which the applicant and/or his mother had been 

conducting against them over the past number of years. A full list of 

all this litigation is set out in annexure MS1 to the answering affidavit 

and need not be repeated or referred to. 

The applicant's contention is that section 127A in effect revests 

in him the property which had not yet been distributed because there 

is sufficient liquid money in the estate available for paying the claims 

proved against his estate. That fact, however, is in dispute and cannot 

be resolved on the papers. For that reason alone the application 

should therefore be dismissed, because if it is found that there is not 

enough money to pay the claims proved then in that event it will 

follow automatically that the immovable property will still be required 

for purposes of liquidating the claims proved against the estate. 

 However, the applicant's contention is based on a legal
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interpretation of the effect of section 127A of the Act, which I will 

now for convenience sake quote in full: 

"1. Any insolvent not rehabilitated by the court within a 

period of ten years from the date of sequestration of his 

estate, shall be deemed to be rehabilitated after the 

expiry of that period unless a court upon application by 

an interested person after notice to the insolvent orders 

otherwise prior to the expiration of the said period of ten 

years. 

2. If a court issues an order contemplated in subsection (1), 

the registrar shall transmit a copy of the order to every 

officer  charged  with the  registration   of title  to  any 

immovable property in the Republic. 

3. Upon receipt of the order by such officer he shall enter a 

caveat against the transfer of all immovable property or 

the cancellation or cession of any bond registered in the 

name of or belonging to the insolvent. 

4. The caveat shall remain in force until the date upon 

which the insolvent is rehabilitated." 

In my view the proper interpretation of this section inserted by 

section 6 of Act 6 of 1972, and substituted by section 7 of Act 122 

of 1993, is merely to set up a procedure for any interested person 

desiring to object to the automatic rehabilitation by affluxion of time 

of an insolvent. It does not, as the applicant would have the section 

interpreted, impose a duty upon interested persons to employ the 

statutory procedure of section 127A in order to prevent the                        
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revestment of property into the name of the insolvent. The section is 

explicit in its terminology. The procedure for applying to court is in the 

event of an interested person wanting to forestall or prevent automatic 

rehabilitation by affluxion of time to occur. It has nothing to do with 

a motivation to prevent the revestment of property into the name of 

the insolvent. There may be many reasons why interested persons 

such as creditors or a trustee would wish to prevent automatic 

rehabilitation of the insolvent, other than a fear that property not yet 

realised will revest in the name of the insolvent. 

There is an unjustified leap in logic in the applicant's reasoning 

that automatic rehabilitation in terms of section 127A automatically 

revests unrealised property into his name, unless interested persons 

have brought an application to court. Revestment of an insolvent's 

property is dealt with specifically in another section of the Insolvency 

Act, namely section 124(3) as read with section 129(2). The latter 

section reads as follows: 

"129(2) Rehabilitation granted on an application made in 

circumstances described in subsection (3) of 

section 124 shall have the effect of reinvesting the 

insolvent with his estate." 

Section 124(3) deals with the situation where an insolvent may 

apply for rehabilitation within six months after his/her sequestration 

on the basis that no claims had been proved against the estate, 

provided certain other provisions had been complied with. If it was the 

intention of the legislature to cause section 1 27A to have a similar 

effect of reinvestment of the property into the name of the insolvent, 
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then obviously the legislature could have done so expressly. The fact 

that there is another section which expressly deals with the 

reinvestment of the property in the name of the insolvent upon 

rehabilitation excludes an interpretation that section 127A has the 

same effect. 

Section 127A is designed merely to set up a mechanism 

whereby the automatic rehabilitation by affluxion of time can be 

prevented if so desired by any interested person. Interested persons 

can notionally be satisfied to allow rehabilitation by affluxion of time 

to go through without losing their rights to property which vested in 

the trustees prior to the rehabilitation. I say this because section 25(1) 

of the Act specifically deals with this situation. For convenience sake 

I will again quote the subsection in toto: 

"25(1)      The estate of an insolvent shall remain vested in the 

trustee   until   the   insolvent   is   reinvested   therewith 

pursuant to a composition as in section 1 1 9  provided, or 

until the rehabilitation of the insolvent in terms of section 

127 or 1 27A: Provided that, subject to the provisions of 

subsection (3), any property which immediately before 

the rehabilitation is vested in the trustee shall remain 

vested in him after the rehabilitation for the purposes of 

realization and distribution."    (Emphasis added)  

It is common cause that subsection (3) of section 25 does not 

apply to the present case, and the applicant did not seek to rely on it 

because he has not sought in the meantime to effect registration of 

the immovable property into another person's name.  It is quite clear 
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that section 25(1) expressly deals in the proviso with the question of 

the status of property which previously vested in the trustees. It is 

also common cause, and not disputed by the applicant, that the 

immovable property vested in the trustees prior to his rehabilitation on 

5 October 2000 because it concerned property which he had already 

purchased in 1987 and therefore formed part of his insolvent estate 

when it was sequestrated on 5 October 1990. As such the proviso in 

section 25(1) expressly states that such property will remain vested 

in the trustees for realization and distribution. This interpretation is 

supported by the learned author Meskin, Insolvency Law, who states 

at p.14-1, Issue 12, as follows: 

"EFFECTS IN GENERAL OF REHABILITATION  

Independently    of    a    composition     providing     otherwise, 

rehabilitation does not operate, save in one case, to reinvest the 

insolvent with his estate. The effect of the relevant provisions 

in this regard is, it is submitted, this. A composition providing 

otherwise, and the said exceptional case apart, property vesting 

in the trustee as at the date of sequestration, and property 

vesting in him during the sequestration, and unrealized as at the 

date of rehabilitation, remains vested in him notwithstanding 

rehabilitation for the purposes of realization and distribution. If 

however the circumstances warrant such, the court may make 

an order for the reinvestment of any such property in the 

insolvent, i.e. in the exercise of its discretion under section 

127(2) of the Insolvency Act." 

At pages  14-2 and  14-2(1) under the  heading "Automatic 
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Rehabilitation" the learned authors deal specifically with the effect of 

section 127A. They state the following: 

"It is submitted that the effects of this automatic rehabilitation 

are no different from those of a rehabilitation by the court. 

Accordingly, where the insolvent seeks to establish the 

situation that he is to be reinvested with the property, 

otherwise vested in his trustee, it is submitted that he is bound 

to apply to the court for such relief, and he must give the 

requisite notice in this regard." 

The one exception where reinvestment of the insolvent's 

property occurs is dealt with by the learned authors at page 14-13, 

where reference is made to section 124(3): 

"Property   which   the   insolvent   has   acquired   during   the 

administration which is vested in the trustee of his estate, vests 

automatically in the insolvent where he is rehabilitated in terms 

of section 124(3) of the Insolvency Act. In such a case also the 

court should not make any declaratory order relating to the 

property when rehabilitating the insolvent unless there is some 

good reason for doing so, e.g. a dispute as to the legal position. 

But where such property is not subject to such automatic 

vesting, and where the insolvent also is not vested therewith 

pursuant to a composition, the property remains vested in the 

trustee of his estate notwithstanding the rehabilitation. Subject to 

one  qualification  the  court has no  power to alter this 

situation. The one qualification is that the court may make an 

order vesting the insolvent with such property where it is 
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satisfied   that  the  Master,  the  trustee  and  the  creditors, 

including those who have not proved claims, have waived all 

their rights in relation thereto." 

Now it is common cause that the second respondent, being the 

Master, has not waived its rights against the insolvent and such 

property, and indeed so are the trustees not waiving their rights 

against the insolvent and such property. It is also common cause that 

the applicant is not seeking an order declaring the property re-invested 

into his name at all. The only relief sought by the applicant, is an 

order nullifying the caveat which had been registered against the 

property subsequent to his rehabilitation. 

For the aforesaid reasons I am therefore of the view that the 

interpretation which the applicant seeks to place upon the effect of 

section   127A  is   untenable   in   law.   In  fact,   section   129  deals 

specifically with the effect of rehabilitation. The applicant seeks to 

place   an   interpretation   on   section   129   as   if   it   refers   only  to 

rehabilitation by a court order.   In my view this is also untenable. 

Rehabilitation can take place by court order pursuant to the provisions 

of section 1 24, or automatically pursuant to the provisions of section 

127A. In my view section  129 seeks to deal with the effect of 

rehabilitation resulting from either a court order or due to the affluxion 

of time. Subsection (3) of section 129 expressly states what effect 

rehabilitation shall not have.   Subsection 129(3)(c) expressly states 

that the right of the trustee or creditors to any part of the insolvent's 

estate which is vested in but has not yet been distributed by the 

trustee, shall not be affected by rehabilitation. The applicant sought 
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to interpret this subsection as referring only to property in the estate 

which had not yet been distributed. In my view this is an 

unwarranted truncation of the clear meaning of this subsection. Based 

on the authorities I have referred to above, section 129(3)(c) should be 

read in the light of section 25(1) which expressly maintains the rights of the 

trustee after rehabilitation, by whatever cause, in regard to property 

which previously vested in the trustee. 

The applicant also attacked the subsequent caveat which was 

registered after his automatic rehabilitation. In this regard section 18B of 

the Act states as follows: 

" 1 .  A trustee may, before or after the rehabilitation of an insolvent, 

with the written consent of the Master, by notice to the officer 

charged with the registration of title to immovable property in the 

Republic, in respect of immovable property or a bond registered in 

the name of the insolvent or of his spouse contemplated in section 

21 (13), cause a caveat to be entered against the transfer of the 

immovable property or the cancellation or cession of the bond 

referred to in the notice." 

The subsection is quite clear as to the extent of its operation, namely 

that a trustee may before or after rehabilitation cause such a caveat to be 



registered. In the present instance the caveat was registered after the 

rehabilitation of the applicant on 5 October 2000. In my view that falls 

squarely within the permissible provisions of subsection ( 1 )  of section 

18B. The applicant, however, relied on  
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subsection (3) of section 18B, which requires that the caveat shall remain 

in force until the date indicated by the Master in his consent. He referred 

me to the letters of the Master, indicating that the Master's letter did not 

state a date until which the caveat will remain in force. In my view that 

criticism, even if valid, will not make the caveat ineffective. At best for 

the applicant it will be interpreted that the caveat will apply until the 

conclusion of the sequestration of his estate, i.e. the final approval by the 

Master of the final liquidation and distribution account. 

However, I need not decide this point and I am therefore of the view 

that the legal arguments addressed to me by the applicant does not entitle 

the applicant to the relief sought in the notice of motion, and I therefore 

come to the conclusion that the application should be dismissed with 

costs. I make such an o rder. 
 


