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_____________________________________________________

______ 

 

RESPONDENTS’ SUPPLEMENTARY HEADS OF ARGUMENT 
_____________________________________________________

______ 

 

1. The legal representatives for the Respondents have been 

requested by the Court to make submissions as to whether 

the reception of evidence from the Bar by the legal 

representatives for the Respondents raises a constitutional 

matter. 

2. In the record, the Applicant asserts that:- 
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“the judicial conduct of the Learned Acting Judge is 

inconsistent with the rule of law and my rights in terms 

of Section 9(1), 25(1) and 34 of the Constitution, inter 

alia, in one of more of the following respects:-  

…the Learned Acting Judge accepted new information 

from the Bar without allowing me an opportunity to 

respond and then reply to such information to my 

prejudice;” 

  Record: p 24, para 72; p 25; 

3. In the Applicant’s written argument, the Applicant asserts the 

following:- 

“(h) The Learned Acting Judge accepted new 

information from the Bar without allowing the Applicant 

an opportunity to file a response and then reply to such 

information to his prejudice.” 

4. Then Applicant sets out, neither in the Founding Affidavit nor 

in his written submissions what evidence was accepted by 

the Acting Judge from the Bar and in what regard he was not 

allowed an opportunity to respond. 

5. It is conceded that the reception of new information from the 

Bar, without allowing a party to respond raises a 

constitutional matter. Implicit in this submission is that in 
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some way or another, the party, against whom this 

information was received, is prejudiced.  

6. In Sanderson v Attorney General Eastern Cape 1998(2) SA 

38 CC Kriegler J, writing for the Court and in determining the 

meaning of “fair trial” within the context suggested by Section 

25 of the Interim Constitution said the following:- 

“D [21] No purpose would be served by pursuing that 

debate. The South African provision, in itself and in its 

context, is materially different from the United States 

and Canadian provisions. The right to a trial within a 

reasonable time is expressly cast as an incident of the 

right to a fair trial. The result is that in South Africa the 

question ought to be inversed of the one that has 

engaged Judges in North America; we have to enquire 

whether non-trial related interests are catered for in the 

section. Textually, the argument for their exclusion is 

persuasive. Not only is 25(3)(a) expressly ‘included’ as 

one of several incidents of a fair trial, but what ‘fair trial’ 

means in this context is suggested by paras (b)-(j) of s 

25(3), all of which relate directly to the conduct of the 

trial itself. Furthermore, the trial emphasis in 25(3) 

marks a clear contrast from ss 25(1) and (2); the 

former covering the custodial situation, the latter 

covering the arrest situation. 

[22] Despite the persuasiveness of this textual 

argument, it appears to me that all three kinds of 
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interests should be regarded as being protected under 

the rubric of s 25(3)(a). There are two reasons for this. 

First, this Court has taken a broad and open-ended 

approach to the scope of s 25(3). Writing for the Court 

in S v Zuma and Others, Kentridge AJ affirmed that: 

‘The right to a fair trial conferred by that provision is 

broader than the list of specific rights set out in paras 

(a) to (j) of the subsection. It embraces a concept of 

substantive fairness which is not to be equated with 

what might have passed muster in our criminal courts 

before the Constitution came into force.’ 

Marking a significant break from the common-law past, 

Kenrtidge AJ suggests that criminal trials should be 

conducted in accordance with open-ended notions of 

basic fairness and justice. I will suggest in a moment 

why the fair trial protection of the accused extends to 

non-trial related prejudice, but my point here is simply 

that a narrow textual approach to s 25(3) is likely to 

miss important features of the provision.” 

7. It is submitted, the effect of evidence received from the Bar 

without affording an opponent the opportunity to respond 

emasculates the audi alteram partem principle. 

8. In Mampudi Mining (Pty) Ltd v President of the RSA NO 

2004(4) SA 457 in a judgement delivered by De Villiers J on 

behalf of full bench of that Division said the following:- 
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“[21] The relevant part of section 34 of the Constitution 

(Act 108 of 1996) provides as follows: 

‘Everyone has the right to have any dispute that can be 

resolved by the application of law decided in a fair 

public hearing before a court…’ 

I agree with Chaskalson et al, Constiutional Law of 

South Africa, 26-7 that the section recognises a right to 

fairness in civil litigation. At 26-20B the learned authors 

state, correctly in my view that “fairness in civil litigation 

demands greater emphasis on the need to strike a 

balance between the two parties.” 

An important element of a fair hearing is the proper 

application of the audi alteram partem principle. 

Principles of natural justice are the basis of the audi 

principle. Seneca stated that “he who has come to a 

finding without hearing the other party has not been 

just, even though its finding may have been just”. 

(Media lines 199-220, quoted by Baxter, Administrative 

Law at 537 footnote 11). The audi principle is said by 

Voet 2.4.1 to “rest on the highest equity, lest a person 

be condemned unheard.” 

The audi principle lies at the very heart of our rules of 

civil procedure. It is only when a party who has been 

given due notice of the proceedings is in default, that 
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such proceedings may continue without hearing 

him/her. 

On the other hand, if a party wishes to contest 

proceedings which have been brought against him/her, 

the Rules of Court provide such a party with a full 

opportunity to answer such proceedings. 

A court should be astute to protect and give effect to a 

party’s right to be heard.” 

9. On the facts, the Applicant has not demonstrated what 

evidence was received and why he was prejudiced by the 

reception of this evidence. 

10. The judgement of Joubert AJ may provide some illumination 

as to whether evidence was received from the Bar. As 

appears from the judgement, the application was brought ex 

parte. 

See: the heading of the judgement, record p 102; 

“When the matter was called by the Learned Judge the 

Applicant raised as a point in limine the question of the 

authority of the trustees to bring the condonation 

application and the joinder application. The Learned 

Judge records that a debate ensued and it emerged 

that Mr Friedman, representing the Respondents was 
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taken by surprise not having been given notice of the 

intention of the Applicant to raise the point in limine. 

  Record: p 106, lines 11 to 22; 

11. The judgement then goes on to say:- 

“It is apparent from the papers in this application that 

there has been previous litigation between the parties 

in this application, that being the Applicant himself and 

the trustees. In particular, there was an application 

which was brought before Claassen J in which where 

were two other parties, viz the Registrar of Deeds in 

Pretoria and the Master of the High Court. When 

confronted with this and in response to questions from 

the bench (my emphasys), Mr Friedman produced a 

document referring to a meeting of creditors in the 

sequestrated estate of the present Applicant to be held 

on 23 January 1998 before a Magistrate in 

Krugersdorp. It contains the notice given by the 

trustees in regard to that meeting, which reads as 

follows…” 

  Record: p106 to 107; 

12. This portion of the judgement is the only indication of an 

engagement between the legal representatives of the 

Respondents and the Court. The effect of the discussion was 

the production of a document referring to a meeting of 



 8

creditors which appears to have contained resolutions and a 

minute kept by the presiding officer of what transpired at the 

meeting and the voting that took place at the meeting. 

13. Further on in the judgement, the following appears:- 

“On enquiry from the bench it transpired that the 

Applicant and Mr Friedman were both present at the 

meeting to which I have just made reference when the 

resolution to which I have referred was passed, in 

particular paragraph 1 of the resolution referred to in 

notice. 

14. In my view it is clear from what I have before me in the 

papers that neither Mr Friedman’s authority to depose the 

affidavits in support of these applications, nor the authority of 

the trustees to authorise him to bring the application have 

been validly challenged and in my view I should not find that 

there is no authority for the present applications to be 

brought.” 

 Record: judgement, p 108, lines 8 to 17; 

15. The judgement does not record that the Applicant requested 

a postponement in order to deal with the documentation 

handed to the Court by Respondent’s legal representatives. 

The context of the exchange between Judge and Attorney 

took place against a background where the Applicant applied 

in limine for the dismissal of the joinder application because 
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the trustees did not appear to be authorised. The authority of 

the trustees was then established by the admission of 

documentation which did not form part of the jointer 

application. 

16. The crucial difficulty in determining whether or not the events 

described above violated the Applicant’s right to a fair trial, 

assuming that the above accurately reflects the Applicant’s 

complaint, is that the Applicant himself did not present his 

case in a manner in which the Court can asses why he was 

prejudiced and what the prejudice was. The Applicant may 

well have been unable to deal meaningfully with the 

documentation and there is no indication in the record that 

he requested a postponement. What militates against the 

Applicant is that in the Founding affidavit in the present 

application he says the following:- 

“The decision of the Learned Acting Judge that the 

resolutions considered at the meeting of creditors held on 8 

June 2001 were passed and were applicable to the 

proceedings before the Honourable Court a quo is 

inconsistent with the facts and the relevant established law. 

My submissions in this regard are dealt with in Annexure 

PSW 6.” 

17. Annexure PSW 6 to which the Applicant does not take the 

matter any further. The Applicant does not state whether he 

made these submissions before the Learned Judge a quo or 

whether he is making these submissions ex post facto. The 
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written argument by the Applicant also does not take the 

matter further. 

See: Written argument, p 26; 

It is submitted that if the Applicant was allowed an 

opportunity to argue in reply or if the Applicant did not 

request a postponement to prepare a response he was not 

prejudiced in the conduct of his trial. The converse applies. 

The effect of this prejudice would have affected the joinder 

application. The Court, sitting now as an Appeal Court is at 

large to determine the Joinder Application. 

        __________ 

        S S COHEN 
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